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declared  or  impliedly  recognized  that  in  the  exercise  hj  a  atate  of 
its  undoubted  power  to  regulate  the  burdens  which  might  be  imposed 
on  the  passage  of  property  by  death,  a  ease  might  be  conceived  of 
where  a  burden  would  be  so  arbitrary  as  to  amount  to  a  denial  of  the 
equal  protection  of  the  laws.  But  this  suggestion  did  not  imply  that 
the  efTect  of  the  fourteenth  amendment  was  to  control  the  states  in 
the  exercise  of  their  plenary  authority  to  regulate  inheritances  and 
to  determine  the  persons  or  objects  upon  which  an  inheritance  burden, 
should  be  imposed.  In  this  case  there  can  be  no  doubt,  if  the  right  of 
a  state  be  conceded  to  select  the  persons  who  may  inherit  or  upon 
whom  the  burden  resulting  from  an  inheritance  may  be  imposed,  the 
complaint  against  the  statute  is  entirely  without  merit.  The  wholo 
case,  therefore,  must  rest  upon  the  assumption  that  because  the  state 
of  California  has  not  followed  the  rule  of  blood  relationship,  but  as  to 
particular  classes  has  applied  the  rule  of  affinity  by  marriage,  there* 
fore  the  constitutional  provision  guaranteeing  the  equal  protection  of 
the  laws  was  violated.  But,  unless  the  effect  of  the  fourteenth  amend- 
ment was  inexorably  to  limit  the  states  in  enacting  inheritance  laws 
to  the  rule  of  blood  relationship,  such  a  regulation  plainly  involved 
the  exercise  of  legislative  discretion  and  judgment,  with  which  the 
fourteenth  amendment  did  not  interfere.  Such  a  regulation  cannot  in 
reason  be  said  to  be  an  exercise  of  merely  arbitrary  power.  To  il- 
lustrate: It  assuredly  would  not  be  an  arbitrary  exercise  of  power  for 
a  state  to  put  in  one  class,  for  the  purpose  of  inheritance  or  the  bur- 
dening of  the  privilege  to  inherit,  all  blood  relatives  to  a  designated 
degree,  excluding  brothers  and  sisters,  and  to  place  all  othM'  and  more 
remote  blood  relatives,  including  brothers  and  sisters,  in  a  second 
class  along  with  strangers  to  the  blood.  This  being  true,  it  cannot, 
without  causing  the  equality  clause  of  the  fourteenth  amendment  io 
destroy  the  powers  of  the  states  on  a  subject  of  a  purely  local  char- 
acter, be  held  that  a  classification  which  takes  near  relatives  by 
marriage  and  places  them  in  a  class  with  lineal  relatives  is  so  ar- 
bitrary as  to  transcend  the  limits  of  governmental  power.  If  this 
were  not  true,  state  legislation  preferring  a  wife  in  the  distribution 
of  the  estate  of  her  husband  to  a  brother  or  sister  of  the  husband 
would  be  void  as  repugnant  to  the  fourteenth  amendment.  So,  also, 
would  be  the  provision  in  the  California  statute  we  are  considering, 
preferring  an  adopted  child  of  a  decedent  to  a  brother  or  sister. 
With  the  motives  of  public  policy  which  may  induce  a  state  to  prefer 
near  relatives  by  affinity  to  collateral  relatives,  we  are  not  concerned, 
since  the  fourteenth  amendment  does  not  deprive  a  state  of  the  power 
to  regulate  and  burden  the  right  to  inherit,  but  at  the  most  can  only 
be  held  to  restrain  such  an  exercise  of  power  as  would  exclude  the 
conception  of  judgment  and  discretion,  and  which  would  be  so  ob- 
viously arbitrary  and  unreasonable  as  to  be  beyond  the  pale  of  govern- 
mental authority":  Campbell  v.  California,  200  U.  8.  87,  26  Sup.  Ct 
Bep.  182,  50  L.  ed.  382. 

g.    Discrimination  Against  Nonresidents. — A  collateral  inheritance 
tax  law  exempting  nephews  and  nieces  of  the  decedent  who  are  resi* 
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AETICLE  IV. 

AGENTS  FOB  ABSENT  DISTBIBUTEEa 

S  568.  Appointment  of  agent. 

S  569.  Bond  and  compensation  of  agent. 

S  570.  Disposition  of  unclaimed  personaltj. 

{  571.  Hendition  of  accounts — Sale  of  propertj. 

$  572.  Liability  of  agent  on  bond. 

S  573.  Appearance  of  absentee  to  claim  fund. 

§  568.  Appointment  of  Agent.* — If  it  should  appear  on  the 
distribution  of  an  estate  that  any  person  named  in  the  deoree  is 
absent  from  the  state,  and  that  it  is  necessary  that  some  one 
should  be  authorized  to  take  charge  of  his  share  for  his  benefit, 
the  court  may  appoint  an  agent  to  act  for  the  absentee  and  to  take 
his  estate  in  charge.  However,  if  the  estate  is  in  money  when 
assigned  or  distributed,  the  executors  or  administrators  may  de- 
posit the  share  of  the  absentee  in  his  name  with  the  county  treas- 
urer, [a]  A  probate  court  has  no  authority,  except  in  the  case  of 
absentees  here  provided  for,  to  direct  an  executor,  when  he  files 
his  final  account,  to  pay  over  the  funds  in  his  hands  to  the  county 
treasurer  to  be  placed  to  the  credit  of  the  heirs.^ 

[a]  The  Oallfomla  Statute  (O.  0.  P.  1691)  Provides:  ''When  any  estate 
is  assigned  or  distributed  by  a  judgment  or  decree  of  the  court,  as  provided 
in  this  chapter,  to  any  person  residing  out  of,  and  having  no  agent  in  this 
state,  and  it  is  necessary  that  some  person  should  be  authorized  to  take 
possession  and  charge  of  the  same  for  the  benefit  of  such  absent  person,  the 
eonrt  may  appoint  an  agent  for  that  purpose  and  authorize  him  to  take 
charge  of  such  estate,  as  well  as  to  act  for  such  absent  person  in  the  distri- 
bution; provided,  that  if  suieh  estate  be  in  money  when  so  assigned  or  dis- 
tributed, the  executor  or  administrator  of  such  estate  may  deposit  the  share 
of  each  person,  and  in  the  name  of  said  person,  as  far  as  known,  as  desig- 
nated in  said  assignment  or  decree  of  distribution,  with  the  county  treas- 
urer of  the  county  in  which  said  estate  is  being  probated,  and  shall  give  a 
receipt  for  the  same,  and  be  liable  upon  his  official  bond  therefor;  and  said 

t  Estate  of  McMahan,    19    Nev.  241,  S  Pac.  797. 


^See  form  Miinber  S90p  post, 

(877) 


878  PBOBATE  LAW. 

§  669.  Bond  and  Compensation  of  Agent.* — ^Before  entering 
upon  his  duties,  the  agent  must  execute  a  bond  conditioned  for  the 
faithful  management  and  account  of  the  estate.    For  his  services 

receipt  shaU  be  deemed  and  received  by  the  court  or  judge  thereof  aa  a 
voucher  in  favor  of  said  executor  or  administrator,  with  the  same  force 
and  effect  aa  if  executed  bj  such  assignee,  legatee,  or  distributee;  and  said 
section  as  amended  shaU  be  applicable  to  any  and  all  estates  now  pending 
in  which  a  decree  of  final  discharge  has  not  been  granted."  En.  March 
11,  1872.     Amd.  1895,  75. 

The  Arizona  Statute  Provides:  ''When  any  estate  is  assigned  or  distrib- 
nted  by  a  judgment  or  decree  of  the  court,  as  provided  in  this  chapter,  to 
any  person  residing  out  of,  and  having  no  agent  in,  this  territory,  and  it  is 
necessary  that  some  person  should  be  authorized  to  take  possession  and 
charge  of  the  same  for  the  benefit  of  such  absent  person,  the  court  may 
direct  the  executor  or  administrator  to  take  charge  of  such  estate  as  well 
as  to  act  for  such  absent  person  in  the  distribution."     Ariz.  Bev.  St.  1918. 

The  Idaho  Statute  Provides:  "When  any  estate  is  assigned  or  distributed 
by  a  judgment  or  decree  of  the  court,  as  provided  in  this  chapter,  to  any 
person  residing  out  of  and  having  an  [no]  agent  in  this  territory,  and  it 
is  necessary  that  some  person  should  be  authorized  to  take  possession  and 
charge  of  the  same  for  the  benefit  of  such  absent  person,  the  court  may 
appoint  an  agent  for  that  purpose,  and  authorize  him  to  take  charge  of 
iueh  estate  as  weU  aa  to  aet  for  such  absent  person  in  the  distribution." 
Ida.  Bev.  St.  5643. 

The  Montana  Statute  PiovldM:  ''When  any  estate  is  assigned  or  dis- 
tributed by  an  order  of  the  court  or  judge,  as  provided  in  this  chapter,  to 
any  person  residing  out  of,  and  having  no  agent  in  this  state,  and  it  is 
necessary  that  some  person  should  be  authorized  to  take  possession  and 
eharge  of  the  same  for  the  benefit  of  such  absent  person,  the  court  or  judge 
may  appoint  an  agent  for  that  purpose,  and  authorize  him  to  take  eharge 
of  such  estate,  as  well  aa  to  act  for  such  absent  person  in  the  distribution. ' ' 
Mont.  G.  C.  P.  2880. 

The  Nevada  Statute  Provides:  "When  any  estate  shall  be  distributed  by 
the  court  or  partitioned  by  commissioners  as  in  this  act  provided  to  any 
person  residing  out  of  this  state,  and  having  no  agent  therein,  and  it  shall 
be  necessary  that  some  person  should  be  authorized  to  take  charge  and 
possession  of  the  same  for  the  benefit  of  such  absent  person,  the  court  may 
appoint  an  agent  for  that  purpose  and  authorize  him  to  take  charge  of 
such  estate."    Nev.  Comp.  L.  3019. 

The  Nortb  Dakota  Btatate  Provides:  "When  any  estate  ia  assigned  or 
distributed  by  a  decree  of  the  court  to  any  person  residing  out  of  and 
having  no  agent  in  this  state  and  it  is  necessary  that  some  person  should 
be  authorized  to  take  possession  and  charge  of  the  same  for  the  benefit  of 
such  absent  person,  the  court  may  appoint  an  agent  for  that  purpose  and 
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and  expenses,  the  court  may  allow  him  a  reasonable  sum  out  of 
the  profits  of  the  estate,  [b] 

antborlEe  bim  to  take  charge  of  meh  estate  as  well  as  to  act  for  sach  ab- 
sent person  in  the  distribution. "    N.  D.  Bev.  Cd.  8229. 

The  Oklahoma  Statute  is  the  same  as  the  South  Dakota,  except  that  the 
words  "probate  court"  are  used,  in  place  of  the  words  "county  court." 
OkL  Bev.  St.  1772. 

The  South  Dakota  Statute  Provides:  "When  any  estate  is  assigned  or 
distributed  by  a  judgment  or  decree  of  the  county  court,  to  any  person  re- 
siding out  of  and  having  no  agent  in  this  state,  and  it  is  necessary  that 
some  person  should  be  authorized  to  take  possession  and  charge  of  the 
same  for  the  benefit  of  such  absent  person,  the  court  may  appoint  an  agent 
for  that  purpose,  and  authorize  him  to  take  charge  of  such  estate  as  well  as 
to  act  for  such  absent  person  in  the  distribution."    S.  D.  Pro.  Cd.  324. 

The  Utah  Statute  Provides:  "When  any  estate  is  assigned  or  distributed 
by  a  judgment  or  decree  of  the  court  to  any  person  residing  out  of  and 
having  no  agent  in  this  state,  and  it  is  necessary  that  some  person  should 
be  authorized  to  take  possession  and  charge  of  the  same  for  the  benefit  of 
such  absent  person,  the  court  may  appoint  an  agent  for  that  purpose,  and 
authorize  him  to  take  cnarge  of  such  estate,  as  weU  as  to  act  for  such  ab- 
sent person  in  the  distribution;  provided,  that  if  such  estate  is  in  money 
when  so  assigned  or  distributed,  the  executor  or  administrator  of  such  es- 
tate may  deposit  the  share  of  such  person,  in  his  name  as  far  as  known, 
with  the  state  treasurer,  who  shall  give  duplicate  receipts  for  the  same, 
one  of  which  must  be  filed  with  the  state  auditor  and  the  other  with  the 
county  clerk."    Utah  Bev.  St.  3970. 

The  Washington  Statute  Provides:  "When  any  estate  shall  have  been 
assigned  by  decree  of  the  court,  or  distributed  by  commissioners,  as  pro- 
vided in  this  act,  to  any  person  residing  out  of  this  state,  and  having  no 
agent  therein,  and  it  shall  be  necessary  that  some  person  should  be  author- 
ized to  take  possession  and  charge  of  the  same  for  the  benefit  of  such  ab- 
sent person,  the  court  may  appoint  an  agent  for  that  purpose,  and  authorize 
him  to  take  eharge  of  such  estate,  as  weU  as  to  act  for  such  absentee  in 
the  partition  and  distribution."    Wash.  Bal.  Cd.  6371  (Pierce's  Cd.  2695). 

TlM  Wyoming  Statute  Provides:  "When  any  estate  is  assigned  or  dis- 
tributed by  a  judgment  or  decree  of  the  court  or  judge,  as  provided  in  this 
chapter,  to  any  person  residing  out  of,  and  having  no  agent  in  this  state, 
and  it  is  necessary  that  some  person  should  be  authorized  to  take  possession 
and  charge  of  the  same  for  the  benefit  of  such  absent  person,  the  court 
or  judge  may  appoint  an  agent  for  that  purpose,  and  authorize  him  to  take 
eharge  of  such  estate  as  well  as  to  act  for  such  absent  person  in  the  dis- 
tribution."   Wyo.  Bev.  St.  4852. 

[b]  The  Calif omia  Statute  (O.  O.  P.  1692)  Provides:  "The  agent  must 
execute  a  bond  to  the  state  of  California,  to  be  approved  by  the  court,  or 
a  judge  thereof,  conditioned  that  he  shall  faithfully  manage  and  account 
for  the  estate.    The  court  appointing  such  agent  may  allow  a  reasonable 
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§  670.  Dispositioii  of  Unclaimed  Personalty.* — ^After  property 
has  remained  in  the  hands  of  the  agent  unclaimed  for  a  year,  the 
court  may,  if  advisable,  order  it  to  be  sold,  and  the  proceeds  paid 
into  the  state  treasury.  And  when,  on  the  settlement  of  the  ac- 
count of  an  agent,  it  appears  that  he  has  money  on  hand,  the 
court  may  direct  its  deposit  in  the  county  treasury,  [c] 

sum  out  of  the  profits  of  the  estate  for  his  services  and  expenses."    En. 
Mareh  11,  1872.     Amd.  1880,  104. 

The  Montana,  and  Wyoming  Statutes  are  the  same  as  the  California. 
Mont.  C.  C.  P.  2881;  Wyo.  Bev.  St.  4853. 

The  Idaho  Statute  Provides:  "The  agent  most  first  give  a  bond  to  the 
probate  judge,  to  be  approved  by  him,  conditioned  that  he  shall  faithfully 
manage  and  account  for  the  estate.  The  court  approving  such  agent  may 
allow  a  reasonable  sum  out  of  the  profits  of  the  estate  for  his  services  and 
expenses."    Ida.  Bev.  St.  5644. 

The  Kevada  Statute  Provides:  "Such  agent  shall  give  a  bond  to  the 
district  judge  in  such  sum  as  the  judge  shall  fix,  which  bond  shall  be  ap- 
proved by  the  judge  and  conditioned  for  the  faithful  management  of,  and 
accounting  for  the  estate,  before  such  agent  shaU  be  authorized  to  receive 
the  same,  and  the  court  may  aUow  a  reasonable  sum  out  of  the  profits  of 
the  estate  for  services  and  expenses  of  such  agent."    Nev.  Comp.  L.  3020. 

The  Kortb  ]>akota  Statute  Provides:  "The  agent  must  first  give  a  bond 
to  be  approved  by  the  county  judge,  conditioned  that  he  shaU  faithfuUy 
manage  and  account  for  the  estate.  The  court  appointing  such  agent  may 
allow  a  reasonable  sum  out  of  the  profits  of  the  estate  for  his  services  and 
expenses."    K.  D.  Bev.  Gd.  8230. 

The  Oklahoma  Statute  is  the  same  as  the  Idaho.    OU.  Bev.  St.  1773. 

The  South  Dakota  Statute  is  practicaUy  the  same  as  the  Korth  Dakota. 
8.  D.  Pro.  Cd.  325. 

The  Utah  Statute  Provides:  "The  agent  must  execute  a  bond  to  the 
state  of  Utah,  to  be  approved  by  the  court,  conditioned  that  he  shaU  faith- 
fuUy manage  and  account  for  the  estate.  The  court  appointing  such  agent 
may  aUow  a  reasonable  sum  out  of  the  proceeds  of  the  estate  for  his  ser- 
vices and  expenses.  Such  agent  may  sue  and  be  sued  as  such."  Utah 
Bev.  St.  3971. 

The  Washington  Statute  Provides:  ' '  Such  agent  shall  give  a  bond  to  the 
county  in  which  such  estate  shall  be  situated,  to  be  approved  by  the  court, 
conditioned  faithfully  to  manage  and  account  for  such  estate,  before  he 
shall  be  authorized  to  receive  the  same,  and  the  court  appointing  such 
agent  may  allow  a  reasonable  sum  out  of  the  profits  of  the  estate  for  his 
services  and  expenses."    Wash.  Bal.  Cd.  6372  (Pierce's  Cd.  2696). 

[c]  The  Calif oznla  Statute  (0.  0.  P.  1693)  Provides:  "When  personal 
property  remains  in  the  hands  of  the  agent  unclaimed  for  a  year,  and  it  ap- 
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§  671.  Bendition  of  Accounts — Sale  of  Property.* — ^The  agent 
must  annually  render  an  account  of  his  trust  to  the  court.  Upon 
the  examination  of  an  account,  the  court,  if  it  deems  a  sale  ez- 

pean  to  the  eonrt  that  it  is  for  the  benefit  of  those  interested,  it  shall  be 
sold  nnder  the  order  of  the  court,  and  the  proceeds  after  deducting  the  ex- 
penses of  the  sale,  allowed  by  the  court,  must  be  paid  into  the  county  treas- 
ury. When  the  payment  is  made,  the  agent  must  take  from  the  treasury 
duplicate  receipts,  one  of  which  he  must  file  in  the  office  of  the  auditor,  and 
the  other  in  the  court  Where  any  agent  has  money  in  his  hands  as  such 
agent,  and  it  appears  to  the  court  upon  the  settlement  of  his  account  aa 
such  agent  that  the  balance  remaining  in  his  hands  should  be  paid  into 
the  eonnty  treasury,  the  court  may  direct  such  payment  and  upon  such 
agent  filing  the  proper  receipt  showing  such  payment,  the  court  shall  enter 
an  order  discharging  such  agent  and  his  sureties  from  aU  liability  therefor. ' ' 
En.  March  11,  1872.    Amd.  1880,  104;  1907,  293. 

The  Arizona  Statate  Provides:  ''When  personal  property  remains  in  the 
hands  of  the  executor  or  administrator  unclaimed  for  a  year  after  the  en- 
try of  a  decree  of  distribution,  and  it  appears  to  the  court  that  it  is  for 
the  benefit  of  those  interested,  it  shall  be  sold  under  the  order  of  the  court, 
and  the  proceeds,  after  deducting  the  expenses  of  the  sale  allowed  by  the 
court  and  any  other  money  remaining  unclaimed  in  the  hands  of  the  ex- 
ecutor or  administrator,  must  be  paid  into  the  county  treasury.  When 
the  payment  is  made  the  executor  or  administrator  must  take  from  the 
county  treasury  duplicate  receipts,  one  of  which  he  must  file  in  the  office 
of  the  treasurer  and  the  other  in  the  probate  court."    Aris.  Bev.  St.  1919. 

ThA  Idaho  Statute  Provides:  "When  personal  property  remains  in  the 
hands  of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the  court  that 
it  is  for  the  benefit  of  those  interested,  it  shall  be  sold  under  the  order  of 
the  court;  and  the  proceeds,  after  deducting  the  expenses  of  the  sale  al- 
lowed by  the  court,  must  be  paid  into  the  territorial  treasury.  When  the 
payment  is  made  the  agent  must  take  from  the  treasury  duplicate  receipts, 
one  of  which  he  must  file  in  the  office  of  the  territorial  controUer,  and  the 
other  in  the  probate  court."    Ida.  Bev.  St.  5645. 

The  Montana  Statate  Provides:  "When  the  personal  property  remains  in 
the  hands  of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the  court  or 
judge  that  it  is  for  the  benefit  of  those  interested,  it  shall  be  sold  under 
the  order  of  the  court  or  judge,  and  the  proceeds,  after  deducting  the  ex- 
penses of  the  sale  allowed  by  the  court  or  judge,  must  be  paid  into  the 
state  treasury.  When  the  payment  is  made,  the  agent  must  take  from  the 
treasury  duplicate  receipts,  one  of  which  he  must  file  in  the  office  of  the 
state  auditor,  and  the  other  in  the  court."    Mont.  C.  C.  P.  2882. 

The  Nevada  Statate  Provides:  "When  the  estate  shall  remain  unclaimed 
in  the  hands  of  the  agent  for  a  year,  it  shall  be  sold  under  an  order  of 
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pedient,  may  order  the  whole,  or  any  part  of  the  property,  real 
or  personal,  sold  and  the  proceeds  deposited  in  the  state  treas- 
ury, [dj 

the  eonrt,  and  the  proeeeds,  dedncting  the  expenses  of  the  rale  to  be  al- 
lowed by  the  court,  shall  be  paid  into  the  state  treasury,  for  which  the 
treasurer  shaU  receipt  in  duplicate  to  the  agent,  one  of  which  the  agent 
shall  file  in  the  office  of  the  state  comptroller  and  the  other  in  the  estate 
matter  in  the  district  eourt."    Nct.  Comp.  L.  3021. 

Tha  North  Dakota  Statnte  Provides:  "When  the  personal  property  re- 
mains in  the  hands  of  the  agent  unclaimed  for  a  year  and  it  appears  to  the 
court  that  it  is  for  the  benefit  of  those  interested,  it  shall  be  sold  under  the 
order  of  the  court  and  the  proceeds  after  deducting  the  expenses  of  the  sale 
allowed  by  the  court,  must  be  paid  into  the  state  treasury.  When  the  pay- 
ment is  made,  the  agent  must  take  from  the  treasurer  duplicate  receipts, 
one  of  which  he  must  file  in  the  office  of  the  state  auditor  and  the  other  in 
the  county  court."    K.  D.  Bev.  Cd.  8231. 

The  Oklahoma  Statute  is  the  rame  as  the  Idaho,  except  that  it  has  the 
words  ''territorial  auditor''  in  place  of  the  words  "territorial  controller." 
Okl.  Eev.  St.  1774. 

The  South  Dakota  Statata  is  the  same  as  the  Korth  Dakota.  8.  D.  Pro. 
Cd.  326. 

The  Utah  Statute  Proyldes:  "The  court  may  at  any  time  direct  the  rale 
of  all  or  part  of  the  real  or  personal  property,  and  such  sale  shall  be  con- 
ducted and  report  made  to  the  court  in  the  same  manner  as  is  hereinbefore 
provided  for  the  sale  of  property  of  decedents.  The  proceeds  of  such  sale, 
after  deducting  the  expenses  thereof,  must  be  paid  into  the  state  treasury, 
and  reeeipts  taken  and  filed  therefor  as  hereinbefore  provided."  Utah  Bev. 
St.  3978. 

The  Washington  Statute  Provides:  "When  the  estate  shall  have  remained 
in  the  hands  of  the  agent  unclaimed  for  one  year,  it  shall  be  sold  under 
order  of  the  court,  and  the  proceeds,  deducting  the  expenses  of  the  sale,  to 
be  allowed  by  the  court,  shall  be  paid  into  the  county  treasury.  When  the 
payment  is  made  the  agent  shall  take  triplicate  receipts,  one  of  which  he 
shall  file  with  the  county  auditor,  and  another  with  the  superior  court." 
Wash.  Bal.  Cd.  6373  (Pierce's  Cd.  2697). 

Tha  Wyoming  Statnte  is  the  rame  as  the  Montana.    Wyo.  Bev.  St  4854. 

[d]  The  Calif omia  Statute  (0.  0.  P.  1694)  Provides:  "The  agent  must 
render  the  court  appointing  him,  annually,  an  account  showing:  1.  The 
value  and  character  of  the  property  received  by  him,  what  portion  thereof 
is  still  on  hand,  what  sold,  and  for  what.  2.  The  income  derived  therefrom. 
8.  The  taxes  and  asseraments  imposed  thereon,  for  what,  and  whether  paid 
or  unpaid.  4.  Expenses  incurred  in  the  care,  protection,  and  management 
thereof,  and  whether  paid  or  unpaid.  When  filed,  the  court  may  examine 
.witnesses  and  take  proofs  in  regard  to  the  account;  and  if  ratisfied  from 
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§  572.  Liability  of  Agent  on  Bond. — ^The  agent  is  liable  on  his 
bond  for  the  care  and  preservation  of  the  property  in  his  hands, 
and  for  the  payment  of  the  proceeds  of  the  sale  as  required  in  the 
preceding  sections,  [e] 

inch  aeeonnti  and  proofs  that  it  will  be  for  the  benefit  and  advantage  of 
the  persons  interested  therein,  the  court  may,  by  order,  direct  a  sale  to  bt 
made  of  the  whole  or  such  parts  of  the  real  or  personal  property  aa  shaU 
appear  to  be  proper,  and  the  purchase  money  to  be  deposited  in  the  stata 
treasury."    En.  March  11,  1872.     Amd.  1880,  105. 

The  Arizona^  Idaho,  Montana  and  Wyoming  Statutes  are  the  same  aa  the 
California,  except  as  follows:  In  place  of  the  word  "agent,"  the  second 
word  in  the  section,  Arizona  contains  the  words  "executor  or  administra- 
tor"; in  place  of  the  word  "court"  Arizona  and  Idaho  use  the  words  "pro* 
bate  court";  and  Montana,  the  words  "court  or  judge."  Ariz.  ^v.  St. 
1920;  Ida.  Bev.  St.  5646;  Mont.  C.  G.  P.  2883;  Wyo.  Bev.  St.  4855. 

Tha  North  ]>akota  Statute  ProvldM:  "The  agent  must  render  to  the 
county  court  appointing  him,  annually,  an  account  showing:  1.  The  value 
and  character  of  the  property  received  by  him,  what  portion  thereof  is  still 
on  hand,  what  sold  and  for  what.  2.  The  income  derived  therefrom.  8. 
The  taxes  and  assessments  imposed  thereon,  for  what,  and  whether  paid 
or  unpaid.  4.  Expenses  incurred  in  the  care,  protection  and  management 
thereof,  and  whether  paid  or  unpaid.  When  filed,  the  eounty  court  may 
examine  witnesses  and  take  proofs  in  regard  to  the  account;  and  if  satisfied 
from  such  accounts  and  proofs  that  it  will  be  for  the  benefit  and  advantage 
of  the  persons  interested  therein,  the  court  may  by  order  direct  a  sale  to  be 
made  of  the  whole  or  sneh  parts  of  the  real  or  personal  property  as  shall 
appear  to  be  proper  and  the  purchase  money  to  be  deposited  in  the  state 
treasury  to  be  receipted  for  and  the  receipts  filed  as  in  Uke  eases  before 
provided."    K.  D.  Bev.  Gd.  8232. 

Tbe  Oklahoma  and  Soutli  Dakota  Statates  are  the  same  as  the  North 
Dakota,  except  that  Oklahoma  has  the  words  "probate  court"  in  place  of 
the  words  "county  court"  in  each  instance.  Okl.  Bev.  St.  1775;  S.  D.  Pro. 
Cd.  327. 

The  XTtah  Statute  Provides:  "The  agent  must  render  annually  to  the 
court  appointing  him  a  detailed  account  showing  the  condition  of  the  ea- 
Ute."    Utah  Bev.  St.  3972. 

[e]  The  Oalifomla  Statate  (0.  0.  P.  1695)  Provides:  "The  agent  is  lia- 
ble on  his  bond  for  the  care  and  preservation  of  the  estate  while  in  his 
hands,  and  for  the  payment  of  the  proceeds  of  the  sale  as  required  in  the 
preceding  sections,  and  may  be  sued  thereon  by  any  person  interested." 
En.  March  11,  1872. 

The  Arizona*  Idaho,  Montana,  Nevada^  North  Dakota,  Oklahoma,  Sontb 
DakotSi  Washington  and  Wyoming  Statatee  are  the  same  aa  the  Galif  ornia, 


884  PBOBATE  LAW. 

§  573.  Appearance  of  Absentee  to  Claim  Fnnd.* — ^When  any 
person  appears  and  lays  claim  to  the  money  paid  into  the  state 
treasury,  the  court  must  investigate  his  claim,  and,  being  satisfied 
of  his  right  to  the  fund,  issue  him  a  certificate  to  that  effect. 
Upon  presenting  this  certificate  to  the  controller,  a  warrant  for 
the  amount  will  be  drawn  on  the  treasurer,  [f] 

except  as  follows:  In  place  of  the  words  "The  agent"  at  the  beginning  of 
the  section,  Arizona  reads:  "The  executor  or  administrator";  following 
the  words  "may  be  sued  thereon  by,"  Nevada  contains  the  words  "the 
state  or";  Wyoming  adds  the  words  "or  such  suit  may  be  ordered  by  the 
court,"  at  the  end  of  the  section.  Ariz.  Bev.  St.  1921;  Ida.  Bev.  St.  5647; 
Mont.  C.  C.  P.  2884;  Nev.  Comp.  L.  3022;  N.  D.  Bev.  Cd.  8233;  Okl.  Bev. 
St  1776;  8.  D.  Pro.  Cd.  328;  Wash.  Bal.  Cd.  6374  (Pierce's  Cd.  2698); 
Wyo.  Bev.  St.  4856. 

[f]  The  Oallfomia  Statata  (0.  O.  P.  1696)  ProTldet:  "When  any  person 
appears  and  claims  the  money  paid  into  the  treasury,  the  court  making  the 
distribution  must  inquire  into  such  claim,  and  being  first  satisfied  of  his 
right  thereto,  must  grant  him  a  certificate  to  that  effect,  under  its  seal; 
and  upon  the  presentation  of  the  certificate  to  him,  the  controUer  must 
draw  his  warrant  on  the  treasurer  for  the  amount."  En.  March  11,  1872. 
Amd.  1880,  105. 

The  Arizona^  Idaho,  Montana^  Nevada^  North  Dakota,  Oklahoma^  South 
Dakota  and  Wyoming  Statatas  are  the  same  as  the  California,  except  as 
follows:  In  place  of  the  word  "court,"  Idaho  and  Oklahoma  have  the 
words  "probate  court";  Montana,  the  words  "court  or  judge";  Nevada, 
the  words  "district  court";  and  North  and  South  Dakota,  the  words 
"county  court."  The  words  "attested  by  the  court"  are  inserted  after 
the  words  "certificate  to  that  effect"  in  Arizona.  In  place  of  the  word 
"controUer"  Arizona  and  Wyoming  have  the  "auditor";  and  Montana, 
North  Dakota  and  South  Dakota,  the  words  "state  auditor."  Ariz.  Bev. 
St.  1922;  Ida.  Bev.  St.  5648;  Mont.  C.  C.  P.  2885;  Nev.  Comp.  L.  3023;  N. 
D.  Bev.  Cd.  8234;  Okl.  Bev.  St  1777;  S.  D.  Pro.  Cd.  329;  Wyo.  Bev.  St. 
4857. 

The  Utah  Statata  ProTldet:  "When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  court  making  the  distribution  must  in- 
quire into  such  claim,  and  being  first  satisfied  of  his  -right  thereto  must 
grant  him  a  certificate  to  that  effect,  under  its  seal;  and  upon  the  presenta- 
tion of  the  certificate  to  him,  the  county  clerk  must  draw  his  warrant  on 
the  state  treasurer  for  the  amount.  If  no  claimant  appears  within  five  years 
after  the  decedent's  death  to  elaim  succession,  the  property  or  the  proceeds 
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thereof  shall  eseheat  to  the  state  for  the  benefit  of  the  state  sehool  fond." 
Utah  Bev.  St.  3974. 

The  Wadilngton  Statato  Proyldet:  ''When  any  person  shall  appear  and 
el  aim  the  monej  paid  into  the  treasury  the  court  making  the  distribution, 
being  first  satisfied  of  his  right,  shall  order  the  payment  of  such  money, 
andy  upon  the  presentation  of  a  certified  copy  of  the  order  to  the  county 
auditor  he  shall  draw  his  warrant  on  the  county  treasurer  for  the  amount." 
Wash.  BaL  Gd.  6375  (Pierce's  Cd.  2699). 


ARTICLE  V. 

JUBISDICnON    OVEB    TESTAMENTABY    TBU8TEE8    APTBB    DI8- 

TEIBUTION. 

S  575.  Settlement  of  accounts  of  trustee. 

§  576.  Allowance  for  services  and  expenses. 

§  577.  Appeal  from  settlement  of  account. 

§  578.  Besignation  of  trustee — ^Filling  of  yacancy. 

§  579.  Disposition  of  share  of  absentee  or  incompetent. 

§  576.  Setttement  of  Accounts  of  Trustee. — ^A  modification  of  the 
general  rule  that  the  probate  court  exhausts  its  jurisdiction  when 
it  renders  a  decree  of  final  distribution  has  heen  made  in  the  case 
of  trusts  created  by  will  to  continue  after  distribution.  Over  the 
trustee  of  such  a  trust  the  probate  court  retains  jurisdiction,  pend- 
ing the  execution  of  the  trust,  for  the  purpose  of  settling  his  ac- 
counts, [a]  Except  for  this  provision  of  the  law,  the  court,  after 
distribution  to  a  trustee,  has  no  further  control  over  the  trust.  ^ 
While  the  jurisdiction  thus  retained  is  usually  for  the  one  purpose 
of  settling  the  accounts  of  the  trustee,^  still  the  court,  upon  his 
final  accounting,  has  power  to  dispose  of  the  entire  matter  of  the 
trust  by  determining  who  are  the  beneficiaries,  and  directing  the 

[a]  The  Calif omla  Statute  (1699)  Provides:  ''Where  any  trust  has  been 
created  by  or  under  any  will  to  continue  after  distribution,  the  superior 
court  shaU  not  lose  jurisdiction  of  the  estate  by  final  distribution,  but  shall 
retain  jurisdiction  thereof  for  the  purpose  of  the  settlement  of  accounts 
under  the  trusts.    And  any  trustee  created  by  any  will,  or  appointed  to  exe- 

1  More  ▼.  More,  133  Gal.  489,  495,  ^  Mackay  v.   San  Francisco,   128 

65  Pae.  1044.  Cal.  678,  61  Pac.  382. 
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trustee  to  deliver  the  property  to  them  in  settlement  of  the  trust, 
or  approving  the  delivery  if  he  has  already  made  it.* 

eate  any  trust  created  by  any  will,  may,  from  time  to  time,  pending  the 
execution  of  his  trust,  or  may,  at  the  termination  thereof,  render  and  pray 
for  the  settlement  of  his  accounts  as  such  trustee,  before  the  supetior  court 
in  which  the  will  was  probated,  and  in  the  manner  provided  for  the  settle- 
ment of  the  accounts  of  executors  and  administrators.  The  trustee,  or,  in 
the  case  of  his  death,  his  legal  representatiTos,  shall,  for  that  purpose,  pre- 
sent to  the  court  his  verified  petition,  setting  forth  his  accounts  in  detail, 
with  a  report  showing  condition  of  trust  estate,  together  with  a  verified 
statement  of  said  trustee,  giving  the  names  and  postoffice  addresses,  if 
known,  of  the  cestuis  que  trust,  and,  upon  the  filing  thereof,  the  court,  or 
judge,  shall  fix  a  day  for  the  hearing.  The  clerk  must  thereupon  give  notice 
thereof  of  not  less  than  ten  days,  by  causing  notices  to  be  posted  in  at  least 
three  public  places  in  the  county,  setting  forth  the  name  of  the  trust  estate, 
the  trustee,  and  the  day  appointed  for  the  settlement  of  the  account.  The 
court,  or  a  judge  thereof,  may  order  such  further  notice  to  be  given  as  may 
be  proper.  Such  trustee  may,  in  the  discretion  of  the  court,  upon  applica- 
tion of  any  beneficiary  of  the  trust,  or  the  guardian  of  such  beneficiary,  be 
ordered  to  appear  and  render  his  account,  after  being  cited  by  service  of 
citation,  as  provided  for  the  service  of  summons  in  civil  cases,  and  such 
application  shall  not  be  denied  where  no  account  has  been  rendered  to  the 
court  within  six  months  prior  to  such  application.  Upon  the  filing  of  the 
account  so  ordered,  the  same  proceedings  for  the  hearing  and  settlement 
thereof  shall  be  had  as  hereinabove  provided.''  En.  Stats.  1889,  337.  Amd. 
1895,  64;  1900-01,  47. 

The  Idaho  Statutt  is  the  same  as  the  California,  except  that  it  contains 
the  word  "probate"  in  place  of  the  word  "superior,"  in  both  instances. 
Ida.  L.  1901,  p.  31,  sec.  1. 

The  Montana  Statnto  Provides:  "When  any  trust  has  been  created  by 
•T  under  any  will  to  continue  after  distribution,  the  district  court  shall  not 
lose  jurisdiction  of  the  estate  by  final  distribution,  but  shall  return  juris- 
diction thereof  for  the  purpose  of  settlement  of  accounts  under  the  trust. 
And  any  trustee  created  by  any  will,  or  appointed  to  execute  any  trust 
created  by  any  will,  may  from  time  to  time,  pending  the  execution  of  his 
trust,  or  may  at  the  termination  thereof,  render  and  pray  for  the  settlement 
•f  his  accounts  as  such  trustee  before  the  district  court  in  which  the  will 
was  probated,  and  in  the  manner  provided  for  the  settlement  of  the  ac- 
eounta  of  executors  and  administrators.  The  trustee,  or  in  the  case  of  his 
death,  his  legal  representatives^  shall  for  that  purpose  present  to  the  court 
•r  judge  his  petition  setting  forth  his  accounts  in  detail;  and  upon  filing 
thereof,  the  court  or  judge  shall  fix  a  day  for  the  hearing,  and  a  citation 
shall  be  issued  citing  all  the  beneficiaries  of  the  said  trust  to  appear  and 

8  Mc Adoo  V.  Sayre,  145  GaL  344,   78  Pao.  874;   Appeal  of  O  'Connor,  8 
OaL  App.  470,  84  Pae.  317. 
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I  B76.  Allowance  for  Services  and  Expenses. — ^The  court 
should  allow  the  trustee  proper  expenses  incurred  in  the  dis- 
charge of  his  duties,  and  reasonable  compensation  for  his  ser- 
vices in  earing  for  the  trust  estate,  [b]  The  relation  of  a  testa- 
mentary trustee  to  the  trust  estate  begins  under  the  will  at  the 
death  of  the  testator,  and  not  alone  hy  virtue  of  the  decree  of  dis- 
tribution, although  his  fuller  and  more  complete  powers  and 
duties  come  to  him  from  such  decree.    Therefore,  the  court  is  au- 

ihow  eanse  why  the  account  shoald  not  be  allowed;  snch  citation  shaU  be 
personally  seryed  upon  all  the  beneficiaries  in  the  state,  in  the  manner  pro- 
vided for  the  service  of  summons  in  civil  actions,  and  shaU  be  served  upon 
til  the  beneficiaries,  who  shall  appear  by  affidavit  to  be  absent  from  the 
itate,  by  publication  in  such  manner  as  the  court  or  judge  may  order,  for 
not  less  than  two  months.  And  any  such  trustee  may,  in  the  discretion  of 
the  court  or  judge,  upon  application  of  any  beneficiary  of  the  trust,  be 
•rdered  to  appear  and  render  his  account,  after  being  cited  by  service  of 
eitation  aa  provided  for  the  service  of  summons  in  civU  cases.  Upon  the 
filing  of  the  account  so  ordered  the  same  proceedings  for  the  hearing  and 
settlement  thereof  shall  be  had  aa  hereinbefore  provided.''  Mont.  0.  C. 
P.  2900. 

Tha  UtBLh  Statute  Provides:  "Any  trustee  created  by  wiU  or  appointed  to 
•xecute  any  trust  so  created  shaU  annually,  pending  the  execution  of  his 
trust,  and  at  the  termination  thereof,  render  his  accounts  as  such  trustee 
to  the  court  in  which  the  wiU  was  probated.  Such  accounts  shaU  be  heard 
hy  the  court  upon  notice.  Any  such  trustee  may,  in  the  discretion  of  the 
court,  upon  application  of  any  beneficiary,  be  ordered  to  appear  and  render 
his  account."    Utah  Bev.  St  3077. 

"Sections  thirty-nine  hundred  and  sizty-flve  and  thirty-nine  hundred  and 
lixty-sizy  relating  to  final  settlements,  shaU  apply  to  agents,  special  admin- 
istrators, and  trustees  and  to  the  estates  administered  by  them.''  Utah 
Bev.  St.  3»7». 

[b]  Tbe  Calif omia  Statata  (0.  0.  P.  1700)  ProTldes:  "On  aU  snch  ae- 
eonntings  the  court  shall  allow  the  trustee  or  tmstees  the  proper  expenses 
and  such  compensation  for  services  as  the  court  may  adjudge  to  be  just 
and  reasonable,  and  shall  apportion  such  compensation  among  the  trustees 
tecording  to  the  services  rendered  by  them  respectively,  and  may  in  its  dis- 
cretion fix  a  yearly  compensation  for  the  trustee  or  trustees  to  continue  as 
long  as  the  court  may  judge  proper."    En.  Stats.  1889,  338. 

The  Idalio  Statute  Provides:  ''Unless  compensation  be  provided  for  in 
the  wiU  the  court  shaU  allow  the  trustee  or  trustees  the  proper  expenses 
tnd  such  compensation  for  services  as  the  court  may  adjudge  to  be  just 
snd  reasonable,  and  shall  apportion  such  compensation  among  the  trustees 
aseordiag  to  the  services  rendered  by  them  respectivelyi  and  may,  in  ita 
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thorized  to  award  him  reasonable  counsel  fees  in  procuring  a  dis- 
tribution to  himself  as  against  the  opposition  of  the  executrix.^ 

§  677.  Appeal  firom  Settlement  of  Account.— From  a  decree 
settling  the  trustee's  account  an  appeal  may  be  taken  in  the  same 
manner  as  from  a  decree  settling  an  executor's  account,  [c] 

§  678.  Resignation  of  Trustee — ^Filling  of  Vacancy. — ^In  case 
the  office  of  trustee  bec6mes  vacant  through  his  resignation,  re- 
moval or  death,  the  court  may,  if  necessary,  appoint  a  suitable 
person  to  fill  the  vacancy,  [d] 

diieretion,  flx  the  yearly  eompensation  for  ttie  trustee  or  trustees  to  eon- 
tinue  as  long  as  the  court  may  judge  proper."    Ida.  L.  1901,  p.  32,  see.  2. 

The  Montana  Statute  is  the  same  as  the  California,  except  that  it  eon- 
tains  the  words  "court  or  judge  may  deem,"  in  plaee  of  the  words  ''eourt 
may  adjudge."    Mont.  C.  0.  P.  2901. 

The  Utah  Statute  Proyldes:  "The  eourt  shall  allow  any  such  trustee  his 
proper  expenses,  and  such  compensation  as  may  be  reasonable.  Unless  the 
will  provide  for  the  resignation  of  a  trustee  and  the  manner  of  filling  the 
vacancy  caused  by  such  resignation,  the  court  may  determine  upon  what 
terms  the  resignation  of  a  trustee  may  be  effected,  and  may  appoint  a  suc- 
cessor."   Utah  Bev.  St  3978. 

[c]  The  Oallfocnla  Statute  (0.  O.  P.  1701)  Provides:  "From  a  decree 
settling  such  account  appeal  may  be  taken  in  the  manner  provided 
for  an  appeal  from  a  decree  settling  the  account  of  an  executor  or 
administrator.  The  decree  of  the  superior  court,  if  affirmed  on  appeal 
or  becoming  final  without  appeal,  shall  be  conclusive."  En.  Stats.  1889, 
338. 

The  Idaho  and  Montana  Statutes  are  the  same  as  the  California,  ex- 
cept as  follows:  In  place  of  the  word  "decree"  the  Montana  statute 
uses  the  word  "order."  After  the  word  "appeal"  in  the  second  line 
of  the  section,  Idaho  inserts  the  words  "to  the  district  court."  In 
place  of  the  words  "superior  court"  near  the  end  of  the  section,  Idaho 
has  the  words  "district  court";  and  Montana,  "probate  court."  Ida. 
L.  1901,  p.  32,  sec.  3;  Mont.  C.  G.  P.  2902. 

[d]  The  OaUfomia  Stotuta  (0.  0.  P.  1702,  1703)  Provides:  "Any 
person  named  or  designated  as  a  trustee  in  any  will  which  has  been 
or  shall  hereafter  be  admitted  to  probate  in  this  state  may,  at  any 
time  before  final  distribution,  decline  to  act  as  such  trustee,  and  an 
order  of  court  shall  thereupon  be  made  accepting  such  resignation; 
but  the  declination   of  any  such  person   who   has   qualified   as   executor 

4  Appeal  of  O'Connor,  2  Cal.  App.470,  84  Pac  317. 
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S  679.    Disposition  of  Share  of  Absentee  or  Incompetent. — ^In 

the  event  that  the  whereabouts  of  a  distributee  are  unknown  and 
unascertainable,  the  share  awarded  to  him  by  the  court's  decree 
should  be  deposited  in  the  county  treasury.  The  same  should  be 
done  with  the  share  of  an  infant  or  incompetent  who  has  no 
guardian  or  person  authorized  to  receive  payment,  [e] 

shall  not  be  accepted  by  the  coart,  anless  the  same  shall  be  in  writ- 
ing and  filed  in  the  matter  of  the  estate  in  the  court  in  which  the 
administration  is  pending,  and  such  notice  shall  be  given  thereof  as 
is  required  upon  a  petition  praying  for  letters  of  administration.  The 
court  in  which  the  administration  is  pending  shall  have  power  at  any 
time  before  final  distribution  to  appoint  some  fit  and  proper  person  to 
fill  anj  yaeaney  in  the  office  of  trustee  under  the  will,  whether  result- 
ing from  such  declination,  removal,  or  otherwise;  provided,  it  shaU 
be  required  by  law  or  necessary  to  carry  out  the  trust  created  by  the 
will,  that  such  vacancy  shall  be  filled;  and  every  person  so  appointed 
shaUy  before  acting  as  trustee,  give  a  bond  such  as  is  required  by  sec- 
tion one  thousand  three  hundred  and  eighty-eight  of  this  code,  of  a 
person  to  whom  letters  of  administration  are  directed  to  issue.  Such 
appointment  may  be  made  by  the  probate  judge  upon  the  written  ap- 
plication of  any  person  interested  in  the  trust  filed  in  the  probate 
proceedings,  and  shaU  only  be  made  after  notice  to  aU  parties  inter- 
ested in  the  trust,  given  in  the  same  manner  as  notice  is  required  to 
be  given  of  the  hearing  upon  the  petition  for  the  probate  of  a  will. 
In  each  of  the  preceding  cases  the  court  may  order  such  further  notice 
as  shaU  seem  necessary.  In  accepting  a  declination  under  the  provi- 
sions of  this  section,  the  court  may  make  and  enforce  any  order  which 
may  be  necessary  for  the  preservation  of  the  estate.  This  section  shall 
be  applicable  to  any  and  all  estates  now  pending  in  which  a  final  distri- 
bution and  discharge  has  not  been  granted."  En.  Stats.  1891,  15.  Amd. 
1899,  104. 

''The  provisions  of  the  next  preceding  section  shaU  apply  in  all  cases 
where  a  final  decree  of  distribution  has  not  been  made;  but  the  jurisdic- 
tion given  by  said  section  shall  not  exclude,  in  cases  to  which  it  applies 
tike  jurisdiction  now  possessed  by  the  courts  of  this  state."  En.  Stats. 
1891,  10. 

[•]  Tba  OaUfomia  Statata  (0.  0.  P.  ITOSVa)  Providea:  "When  any 
estate  ia  distributed  by  the  judgment  or  decree  of  the  court  or  a  judge 
thereof,  as  provided  in  this  chapter,  to  a  distributee  who  cannot  be  found 
and  hia  or  her  place  of  residence  is  unknown,  or  to  a  minor  or  incom- 
petent person,  who  has  no  lawful  guardian  to  receive  the  same,  or 
person  authorized  to  receipt  therefor,  the  portion  of  said  estate  con- 
sisting of  money  shall  be  paid  to  and  deposited  with  the  county  treasurer 
of     tne     county    in    which    the    estate    is    being    probated,    who    shaU 
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give  a  receipt  for  the  same  and  shall  be  liable  on  his  official  bond 
therefor;  and  said  receipt  shall  be  deemed  and  received  by  the  court 
or  judge  thereof  as  a  voucher  in  favor  of  said  executor  or  adminis- 
trator,  with  the  same  force  and  effect  as  if  executed  hj  the  distributee 
thereof.  And  this  section  shall  be  applicable  to  any  and  all  estates  now 
pending  in  which  a  final  decree  of  discharge  has  not  been  granted. 
Said  moneys  so  paid  into  the  county  treasury,  shall  be  paid  out  upon 
petition  to,  and  the  order  of  the  superior  court  or  judge  thereof  to  the 
person  entitled  to  receive  the  same.''    En.  Stats.  1897,  38.    Amd.  1905,  6. 

The  act  adding  this  article  to  the  code  contained  a  provision  that  it 
should  ''apply  to  aU  estates  of  decedents,  where  a  final  decree  of 
tribution  haa  not  heretofore  been  made.''    En.  Stata.  1889,  88$. 
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CHAPTER  XII. 
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598.  Becordation  ef  orders  and  decrees  as  notice. 
699.  Disposition  of  homestead,  community  property  or  lifs  estatef. 

§  580.  Gontents  and  Entry  of  Orders  and  Decrees. — The  orders 
and  decrees  of  a  probate  court  need  not  recite  the  existence  of 
facts,  or  the  performance  of  the  acts,  upon  which  jurisdiction  may 
depend ;  they  need  contain  only  the  matters  ordered  or  adjudged, 
except  as  otherwise  specially  provided  by  the  statute.  All  orders 
and  decrees  must  be  entered  at  length  on  the  minute-book  of  the 
court,  [a]  In  matters  other  than  probate,  the  action  of  the  court 
does  not  depend  upon  the  entry  of  its  orders  by  the  clerk,  but 
upon  the  fact  that  they  have  been  made.^    And  probate  orders  and 

[a]  The  Oallfomia  Statata  (O.  O.  P.  1704)  Pro'vides:  <<  Orders  and 
decrees  made  by  the  court,  or  m  judge  thereof,  in  probate  procceedings, 

1  Niles  ▼.  Edwards,  95  Gal.  41,  30  to  be  entered  at  length  in  the  min- 

Pac  134;  Von  Schmidt  ▼.  Widber,  99  ute-book,  and  to  be  signed  by  the 

CaL  511,  34  Pac.  109.    The  California  .   ,^^    ^.,   ^?,«*f«^   r««^^w      \r^ 

Pr.cti«  Act  of  1851,  requiring  th,  ^^«''  ^^   ^'^'''J,  ^"'^'^  ^- 

•rden  and  deere«s  of  probate  court.  °'~  ^-  ^«^'^^T.  51  CaL  148. 
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decrees  have  full  force  and  effect  before  they  are  entered,  the 
entry  being  a  purely  ministerial  act.* 

need  not  recite  the  existence  of  facts,  or  the  performance  of  acts,  upon 
which  the  jurisdiction  of  the  court  or  judge  may  depend,  but  it  shall 
only  be  necessary  that  they  contain  the  matters  ordered  or  adjudged, 
except  as  otherwise  provided  in  this  title.  All  orders  and  decrees  of 
the  court  or  judge  must  be  entered  at  length  in  the  minute-book  of  the 
court."     En.  March  11,  1872.    Amd.  1873-74,  374;  1880,  105. 

The  Arizona  Statute  is  the  same  as  the  California,  except  that  it  con- 
tains ther  words  ' '  probate  court  or  a  judge  thereof ' '  in  place  of  the  words 
''court,  or  a  judge  thereof,  in  probate  proceedings."  Ariz.  Bot.  8t. 
1925. 

The  Idaho  Statute  ProYides:  ''AH  orders  and  decrees  made  by  the 
probate  court  during  its  terms,  and  all  orders  which  the  probate  judge 
is  specially  authorized  to  make  out  of  term  time,  or  at  chambers, 
must  be  entered  at  length  in  the  minute  books  of  the  court.  Upon  the 
close  of  each  term  the  judge  must  sign  the  minutes."  Idaho  Bct.  St. 
5655. 

The  Montana  Statute  Provides:  "Orders  and  judgments  made  by  the 
court  or  judge,  in  probate  proceedings,  need  not  recite  the  existence 
of  facts,  or  the  performance  of  acts,  upon  which  the  jurisdiction  of  the 
court  or  judge  may  depend,  but  it  shall  only  be  necessary  that  they 
contain  the  matters  ordered,  except  as  otherwise  provided  in  this  title. 
All  orders  of  the  court  or  judge  must  be  entered  at  length  in  the  minute 
book  of  the  court  kept  for  probate  proceedings."    Mont.  C.  G.  P.  2910. 

The  Nevada  Statnte  Provides:  "The  clerk  shall  enter  a  minute  of 
all  proceedings  in  matters  of  estates,  as  other  actions,  and  also  in  the 
probate  register.  When  publication  is  ordered  such  publication  shall 
be  made  daily,  or  otherwise,  as  often  (as)  during  the  prescribed  period 
as  the  paper  is  regularly  issued,  unless  otherwise  provided  in  this  act. 
The  court  or  judge,  however,  may  prescribe  a  less  number  of  publi- 
cations during  the  period  for  publication,  and  the  court  or  judge  may, 
for  good  cause  shown,  extend  or  shorten  any  of  the  times  prescribed  in 
this  act"    Nev.  Gomp.  L.  3032. 

The  Oklahoma  Statute  is  the  same  as  the  South  Dakota,  except  that 
the  words  "probate  court"  are  used  in  place  of  the  words  "county 
court."    Okl.  Rev.  St.  1780. 

The  South  Dakota  Statute  Provides:  "Orders  and  decrees  made  by 
the  county  court,  or  the  judge  thereof,  need  not  recite  the  existence 
of  facts,  or  the  performance  of  acts  upon  which  the  jurisdiction  of  the 
court  or  judge  may  depend,  but  it  shall  only  be  necessary  that  they 
contain    the     matters     ordered     or    adjudged,    except    as    otherwise    pro- 

2  Estate  of  Hughston,  133  Gal.  Wood,  137  GaL  129,  133,  09  Pac. 
821,  65   Pae.   742,   1039;    Estate  of      900. 
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§  581.  Manner  of  Making  Publications. — Any  publication 
ordered  by  the  court  or  directed  by  statute  •  must,  as  a  rule,  be 
made  as  often  during  the  prescribed  period  as  the  paper  is  reg- 
ularly issued,  whether  daily  or  weekly,*  unless  it  is  otherwise 
specially  provided  by  the  code  or  ordered  by  the  court,  [b] 

Tided  in  this  title.  AU  orders  and  decrees  of  the  court  or  judge  most 
be  entered  at  length  in  the  minute  book  of  the  court,  and  upon  the 
close  of  each  regular  or  special  term  the  judge  must  sign  the  sam^.'* 
8.  D.  Pro.  Cd.  332. 

Tlie  Utali  Statute  Provides:  ''Orders  or  decrees  made  by  the  eourt, 
or  judge,  in  probate  proceedings,  need  not  recite  the  existence  of  facta 
or  the  performance  of  acts  upon  which  the  jurisdiction  of  the  court  may 
depend,  but  it  shall  only  be  necessary  that  they  contain  the  matters  or- 
dered or  adjudged,  except  as  otherwise  provided.  All  orders  and  decrees  of 
the  court  must  be  entered  at  length  in  the  record  books  of  the  court 
provided  and  kept  for  that  purpose,  and  aU  other  papers  in  the  matter 
must  be  filed."    Utah  Bev.  8t  4039. 

The  Wyoming  Statute  is  practically  the  same  as  the  California.  Wyo, 
Bev.  8t  4542. 

[b]  The  California  Statute  (0.  O.  P.  1705)  Provides:  ''When  any 
publication  is  ordered,  such  publication  must  be  made  daily,  or  other- 
wise aa  often  during  the  prescribed  period  as  the  paper  is  regularly  is- 
sued, unless  otherwise  provided  in  this  title.  The  court,  or  a  judge 
thereof,  may,  however,  order  a  less  number  of  publications  during  the 
period."    £n.  March  11,  1872.    Amd.  1880,  105. 

The  Arizona^  Idaho,  Montana*  Oklahoma  and  South  Dakota  Statutof 
are  the  same  as  the  California,  except  that  Arizona  adds  the  word 
"prescribed"  at  end  of  the  section.  Ariz.  Bev.  St.  1926;  Ida.  Bev.  St. 
5ft56;  Mont.  C.  C.  P.  2911;  Okl.  Bev.  St.  1781;  8.  D.  Pro.  Cd.  333. 

The  Arizona  Statute  Further  Provides:  "That  all  notices  required  by 
law  to  be  given  on  the  conduct  of  any  proceedings  in  the  probate  courts  of 
the  territory  must  be  published  by  the  clerk  of  said  court  in  some  news- 
paper of  general  circulation  in  the  county  where  such  proceedings  are 
being  had  for  the  same  time  as  is  now  provided  for  posting  or  publishing 
such  notices:  Provided,  that  in  all  estates  or  administrations  where  the 
amount  of  property  involved,  as  evidenced  by  the  inventory  and  appraise- 
ment of  such  estate,  shall  not  exceed  the  sum  of  eight  hundred  dollars, 
any  notice  may  be  given  by  posting  the  same  in  three  of  the  most  pub- 
lie  places  in  the  county,  excepting  notices  to  creditors,  and  all  notices 
on  sales  of  real  estate  and   return  thereof;    and  provided,   further,   the 

8  Estate  of  Cunningham,  73  CaL  «  People  v.  Bcclamation  District, 

558,  15  Pae.  130.  121  Cal.  522,  524,  50  Pac.  1068,  53 

Pae.  1085. 
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§  582.  Form  and  Contents  of  Citations. — Citations  must  be 
directed  to  the  person  cited,  signed  by  the  clerk,  and  issued  under 

maximxiiii  prices  to  be  paid  for  publishing  all  notices  required  by  law 
shall  not  exceed  fifty  cents  per  inch  for  each  insertion."  Ariz.  L.  1903, 
p.  85,  sec.  1. 

"Any  notice  which  is  hereafter  given  in  such  proceedings,  and  which 
is  not  so  published,  shall  be  deemed  of  no  effect.''  Ariz.  L.  1903,  p.  86, 
sec.  2. 

"When  notice  is  proyided  by  law  to  be  given  for  a  specified  number  of 
days,  or  weeks,  such  notices  shaU  be  published  in  either  a  daily  or  weekly 
of  general  circulation  in  the  county  where  notice  is  to  be  given.  If  pub- 
lished in  a  daily  paper,  it  must  be  published  six  days  out  of  seven  in  a 
week;  if  published  in  a  weekly  paper,  it  must  be  published  one  day  in 
each  week,  and  one  insertion  per  week  in  weekly  papers,  and  six  insertions 
per  week  in  daily  papers  shall  constitute  seven  days'  notice."  Ariz.  L. 
1903,  p.  86,  sec  3. 

"If  there  be  no  newspaper  published  and  circulated  in  such  county, 
then  such  notice  shaU  be  published  by  the  clerk  in  some  newspaper  pub- 
lished in  another  county  of  this  territory  and  have  a  circulation  in  the 
eounty  where  the  notice  is  to  be  given."    Ariz.  L.  1903,  p.  86,  see.  4. 

"Whenever  a  sale  of  personal  property  is  ordered,  under  execution  or 
order  of  sale,  where  the  property  to  be  sold  does  not  exceed  the  amount 
of  three  hundred  ($300.00)  dollars  in  value,  or  the  amount  of  the  judg- 
ment exclusive  of  costs  does  not  exceed  three  hundred  ($300.00)  dollars, 
it  shall  not  be  necessary  to  publish  the  notice  of  such  sale  in  any  news- 
paper, but  notice  shall  be  given  by  the  officer  conducting  the  sale,  by  post- 
ing such  notice  in  three  of  the  most  public  places  in  the  county  where 
the  sale  is  to  take  place."    Ariz.  L.  1903,  p.  86,  sec  5. 

The  Kevada  Statute  is  set  forth  under  the  preceding  section. 

The  Oregon  Statute  Provides:  "AU  legal  notices,  summons,  eitations, 
and  legal  advertisements  of  any  description  now  required,  or  which  may 
hereafter  be  required  by  law  to  be  published,  may  be  published  in  any 
weekly  newspaper  of  general  circulation  published  in  the  county  where 
the  action,  suit,  or  other  proceeding  is  pending,  or  is  to  be  commenced 
or  had,  in  which  such  notice,  summons,  citation,  or  other  advertisement 
is  required  to  be  given;  and  if  there  be  no  such  paper  published  in  such 
eounty,  then  in  the  weekly  newspaper  of  general  circulation  published 
nearest  to  the  eounty  seat  of  the  county  in  which  such  action,  suit,  or 
other  proceeding  ii  pending,  or  is  to  be  commenced  or  had."  Or.  B.  4b 
C.  Cd.  58. 

The  Utali  Statute  ProYides:  "In  all  eases  in  which  it  is  provided  in  this 
title,  or  in  which  the  eourt,  judge,  or  clerk  may  direct  that  notice  shall  be 
given,  and  the  manner  of  giving  the  same  is  not  provided  or  directed,  it  shall 
be  sufficient  if  the  notice  be  published  in  any  newspaper  having  general  cir- 
csnlation  in  the  county;  and  in  any  case  in  which  the  time  is  not  provided  or 
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the  seal  of  the  court.  They  must  contain  the  title  of  the  proceed- 
ing, a  brief  statement  of  the  nature  of  the  proceeding,  and  a  direc- 

diTeeted,  it  shall  be  sufficient,  whether  the  notice  be  given  by  publication  or 
posting,  that  the  notice  be  given  for  not  less  than  ten  days;  bat  the  conrt  or 
judge,  or  the  clerk  when  authorized,  may  order  or  direct  the  precise  manner 
of  giving  notice,  or  more  than  one  manner  of  giving  the  same,  or  may  pre- 
scribe a  longer  notice  than  ten  days.  The  clerk  shall  give  the  notice  where 
not  otherwise  provided."    Utah  Rev.  St.  4026. 

"Newspapers  shaU  publish  all  probate  and  guardianship  notices  under 
the  heading  'Probate  and  Guardianship  Notices,  consult  county  clerk  or 
the  respective  signers  for  further  information.'  Such  notices  shaU  be 
published  as  often  during  the  prescribed  period  as  the  paper  is  regularly 
issued,  unless  otherwise  provided  by  law  or  directed  by  the  court,  judge, 
or  clerk;  and,  as  far  as  possible,  in  one  column  in  the  alphabetical  order 
of  the  surnames  of  decedents  and  wards."    Utah  Rev.  St.  4027. 

"When  the  court  shall  make  an  order  affecting  an  executor  or  admin- 
istrator, and  it  cannot  be  personally  served  upon  him,  service  thereof 
may  be  made  by  publication  of  a  notice,  stating  the  substance  of  such 
order,  for  four  weeks  in  some  newspaper  having  general  circulation  in 
the  eounty  where  such  order  was  made."    Utah  Rev.  St.  4049. 

"In  all  cases  in  which  it  is  provided  in  the  probate  code  or  in  which 
the  court,  judge,  or  elerk  may  direct  that  notice  be  given  by  posting  no- 
tices, it  shall  be  sufficient  if  the  notice  or  order  be  posted  in  at  least  three 
publie  places  in  the  county,  one  of  which  must  be  at  the  courthouse  of 
the  eounty,  for  the  same  time  required  by  law,  or  prescribed  by  the  court, 
judge,  or  clerk."    Utah  L.  1901,  p.  122. 

"In  all  cases  in  which  it  is  provided  that  notice  by  mail  shall  be  given, 
it  shall  be  the  duty  of  the  clerk  to  address  to  each  person  entitled  to  such 
notice  at  his  place  of  residence,  if  known,  a  written  or  printed  copy  of 
the  order,  or  a  notice  containing  the  substance  of  the  order,  and  deposit 
the  same  in  the  postoffice  with  the  postage  thereon  prepaid.  Personal 
service  of  such  notice  at  least  ten  days  before  the  day  of  hearing  is  equiv- 
alent to  maiUng."    Utah  Rev.  St.  4033   (Utah  L.  1901,  p.  122). 

"Evidence  of  the  due  publication  or  posting  of  a  notice  required  to  be 
published  or  posted,  may  be  given  by  affidavit,  respectively,  of  the  pub- 
lisher or  principal  elerk  of  the  newspaper  in  which  notice  was  published, 
or  of  the  person  who  posted  the  notices."    Utah  Rev.  St.  4035. 

"In  all  eases  in  which  notice  is  required  or  directed  as  a  prerequisite 
to  the  action  of  the  court,  judge,  or  elerk,  proof  of  due  notice  must  be 
made  to  the  satisfaction,  respectively,  of  the  court,  judge,  or  clerk;  and 
the  decrees  of  the  court  in  such  cases,  showing  that  due  notice  was  given, 
shaU  be  conclusive  evidence  of  the  fact."    Utah  Rev.  St.  4036. 

Tbe  Wyomiiig  Statata  Proirldes:  "When  it  is  provided  by  statute  that 
a  notice  shall  be  published  in  a  newspaper,  and  no  saeh  paper  is  published 
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tion  to  the  person  to  appear  at  a  time  and  place  specified,  [e]  A 
citation  has  some  of  the  general  characteristics  of  a  summons.* 
The  functions  of  the  two,  however,  are  quite  unlike,  and  the  stat- 
utory provisions  regarding  summonses  are,  for  the  most  part,  in- 
applicable to  citations.* 

§  583.  Manner  of  Issuing  Citations. — ^A  citation  may  be  is- 
sued by  the  clerk  upon  the  application  of  a  party,  without  an 
order  from  the  judge,  save  in  those  cases  where  the  statute  ex- 
pressly requires  an  order,  [d] 

in  the  county  or  other  place  mentioned,  or  if  sneh  paper  ii  published  there 
and  the  pul>liBher  refuse,  on  tender  of  his  usual  charge  for  a  simUar  no- 
tice, to  insert  the  same  in  his  newspaper,  then  a  publication  in  a  news- 
paper of  general  circulation  in  the  county  or  other  place  mentioned  shaU 
be  suficient."    Wyo.  Bey.  8t.  3427. 

[c]  The  Calif omla  Statute  (0.  0.  P.  1707)  Provides:  ''Citations  must 
be  directed  to  the  person  to  be  cited,  signed  by  the  clerk  and  issued  un- 
der the  seal  of  the  court,  and  must  contain:  1.  The  title  of  the  proceeding; 
2.  A  brief  statement  of  the  nature  of  the  proceeding;  3.  A  direction 
that  the  person  cited  appear  at  a  time  and  place  specified.''  En.  March 
11,  1872. 

The  Arizona,  Idaho,  Montana,  OUahonuK  South  Dakota  and  Wyoming 
Statutes  are  the  same  as  the  California,  except  that  Oklahoma  has  the 
word  "judge''  in  place  of  "clerk."  Ariz.  Be  v.  St.  1928;  Ida.  Bev.  St. 
5658;  Mont.  C.  C.  P.  2914;  Okl.  Bev.  St.  1783;  S.  D.  Pro.  Cd.  335;  Wyo. 
Bev.  St.  4544. 

[d]  The  Oallfomia  Statute  (0.  O.  P.  1708)  Provides:  «<The  citation  may 
be  issued  by  the  clerk  upon  the  application  of  any  party  without  an  order 
of  the  judge,  except  in  cases  in  which  such  order  is  by  the  provisions  of 
this  title  expressly  required."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana  and  Wyoming  Statutes  are  the  same  as 
the  California.  Ariz.  Bev.  St.  1929;  Ida.  Bev.  St.  5G59;  Mont.  C.  C.  P. 
2915;    Wyo.  Bev.  St.  4545. 

5  Bacigalupo     ▼.    Superior   Court,      Cal.  443,    48    Pac.    379;    Johns    v. 

108  Cal.  92,  40  Pac.  1055.  Phoenix  Nat.  Bank,  6  Ariz.  290,  50 

«  San    I'rancisco    Protestant  Or-       p       -g- 
phan  Asylum  v.  Superior  Court,  110 
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§  684.  ISaimer  of  Serving  Gitatioxui. — ^A  citation  must  be  served 
in  the  same  manner  "^  as  the  summons  in  a  civil  action,  [e]  This 
rule  applies  to  a  service  by  publication  on  a  party  who  has  left 
the  state.^  The  law  is  settled  that  service  of  a  citation  on  an  ad- 
ministrator or  guardian,  absent  from  the  state,  may  be  effected  by 
publication.* 

§  585.  Qiving  of  Personal  Notice  by  Citation. — Personal 
notice,  when  required,  must  be  given  by  citation,  if  the  statute 
prescribes  no  mode  of  giving  it.  [f  ] 

[e]  The  Calif omla  Statute  (0.  O.  P.  1709)  Provides:  "The  citation 
must  be  served  in  the  same  manner  as  a  summons  in  a  ciyil  action."  En. 
March  11,  1872. 

Tlie  Arisona,  Idaho,  Montana,  Oklahoma,  Sonth  Dakota,  Utah  and  Wy- 
oming Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St.  1930;  Ida. 
Bev.  St.  5660;  Mont.  C.  C.  P.  2916;  Okl.  Boy.  St.  1784;  S.  D.  Pro.  Gd.  336; 
Utah  Bev.  St.  4034;  W70.  Bev.  St.  4546. 

[f]  The  California  Statute  (0.  0.  P.  1710)  Provides:  ''When  personal 
notice  is  required,  and  no  mode  of  giving  it  is  prescribed  in  this  title,  it 
must  be  given  by  citation."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  Oklahoma,  South  Dakota  and  Wyoming 
Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St.  1931;  Ida.  Bev. 
St.  5661;  Mont.  C.  C.  P.  2917;  OkL  Bev.  St.  1785;  S.  D.  Pro.  Cd.  337; 
Wyo.  Bev.  St.  4547. 

The  Nevada  Statute  Provides:  "Whenever  personal  notice  is  required 
by  this  act  to  be  given  to  any  party  in  the  matter  of  an  estate,  and  no 
other  mode  of  giving  notice  is  prescribed,  it  shall  be  given  by  citation, 
which  shall  be  issued  by  the  clerk  under  seal  of  the  court,  and  directed 
to  the  sheriff  of  the  proper  county,  commanding  such  person  to  appear 
before  the  court  or  judge,  as  the  case  may  be,  at  a  time  and  place  to  be 
named  in  the  citation;  also  the  nature  or  character  of  the  proceeding  shall 
be  briefly  stated  in  the  body  thereof."    Nev.  Comp.  L.  3033. 

The  Utah  Statute  Provides:  "Upon  application  of  any  person  interested, 
or  where  personal  notice  is  required,  and  no  mode  of  giving  it  is  prescribed, 
the  clerk  must  issue  a  citation  under  the  seal  of  the   court,   containing 

7  The  service  of  a  citation  in  an  8  Spencer  v.  Houghton,  68  Cal.  82, 

election  contest  by  delivering  to  the  8  Pac.  679. 

contestee  personally  "a  copy  of  the  0  Ashurat  v.  Fountain,  67  Cal.  18, 

said  citation  attached  to  a  copy  of  6  Pac.  849;  Trumpler  v.  Cotton,  109 

the    statement    of    contest,    and    of  Cal.   250,   41   Pac.    1033;   Heisen   v. 

order,"    is    sufficient.     Hannah    v.  Smith,  138  Cal.  216,  94  Am.  St.  Bep. 

Oreen,  143  Cal.  19,  76  Pac.  708.  39,  71  Pac.  180. 
Probate  Law — 57 
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§  686.  Time  for  Serving  Gitation. — Citations  must  be  served  at 
least  five  days  before  the  retnm  day  thereof,  when  no  other  time 
is  specially  prescribed  by  the  statute. [g]  ''Unlike  a  summons, 
the  length  of  the  notice  may  be  prescribed  by  the  court;  other- 
wise it  is  five  days."  *• 

§  687.  General  Rules  of  Practice. — ^The  rules  of  practice  in 
ordinary  civil  actions  are  applicable  to  probate  proceedings,^^  ex- 

the  title  of  the  proceeding,  a  brief  statement  of  the  natnre  thereof,  and 
a  direetion  to  the  person  cited  to  appear  at  the  time  and  place  specified. 
The  citation  must  be  served  in  the  same  manner  as  a  summons  in  a  eivil 
action."    Utah  Bev.  St.  4034. 

The  Washington  Statute  Provides:  ''Whenever  personal  notice  is  re- 
quired to  be  given  to  any  party  to  a  proceeding  in  matters  of  probate, 
and  no  other  mode  of  giving  notice  is  prescribed,  it  shall  be  given  by 
citation  issued  from  the  court,  signed  by  the  elerk  and  under  the  seal  of 
the  court,  directed  to  the  sheriff  of  the  proper  county,  requiring  him  to 
cite  such  person  to  appear  before  the  court  or  judge,  as  the  case  may  be, 
at  a  time  and  place  to  be  named  in  such  citation.  In  the  body  of  the 
citation  shall  be  briefly  stated  the  nature  or  character  of  the  proceedings.'' 
MTash.  Bal.  Cd.  6081    (Pierce's  Cd.  2329). 

[g]  Ths  Calif ornia  Statute  (O.  O.  P.  1711)  Provides:  "When  no  other 
time  is  specially  prescribed  in  this  title,  citations  must  be  served  at  least 
five  days  before  the  return  day  thereof."     En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  Keyada»  Oklahoma,  Soutb  Dakota^  Utah 
and  Wyoming  Statutes  are  the  same  as  the  California  except  that  the 
Nevada  statute  contains  the  word  "two"  in  place  of  the  word  "five/' 
near  end  of  the  section.  Ariz.  Bev.  St.  1932;  Ida.  Bev.  St.  5662;  Mont. 
C.  C.  P.  2918;  Nev.  Comp.  L.  3036;  Okl.  Bev.  St.  1786;  S.  D.  Pro.  Cd.  338; 
Utah  Bev.  St.  4034;   Wyo.  Bev.  St.  4543. 

The  Arizona  Statute  also  Provides:  "Whenever  proof  of  notice  shaU 
be  required  by  the  provisions  of  this  title,  the  certificate  of  the  probate 
judge  that  such  notice  has  been  duly  given  ahaU  be  deemed  sufficient 
proof."    Ariz.  Bev.  St.  1942. 

The  Nevada  Statute  Farther  Provides:  "The  officer  to  whom  a  citation 
is  directed,  unless  otherwise  provided  herein,  or  the  order  of  the  court 
or  judge,  shaU  serve  the  same  by  delivering  a  eopy  to  the  person  therein 
named,  or  to  each  one  of  them,  if  there  be  more  than  one,  and  shall  re- 

10  San    Franeiseo    Protestant    Or-  396,  71  Pae.  984.    The  probate  eourt 

phan  Asylum  v.  Superior  Court,  116  in  one  county  may  change  the  place 

Cal.  443,  48  Pac  379.  of  trial  to  another  county.     People 

u  EsUte  of   Tasanen,    85    Uteh,  ▼.  Probate  Conrt^  46  CaL  246. 
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cept  as  the  statutes  otherwise  provide,  [h]  In  Oregon,  proceed- 
ings in  the  probate  eourt  are  in  the  nature  of  a  suit  in  equity,  as 
distinguished  from  an  action  at  law.'^ 


§  688.  New  Trials  and  Appeals. — New  trial  and  appeals  have, 
from  time  to  time,  been  considered  in  various  preceding  chapters 
in  connection  with  the  particular  subject  of  appeal.    The  general 

turn  the  original  to  the  eonrt,  according  to  ita  direction,  indorsing  thereon 
the  time  and  manner  of  serTice."    Ney.  Comp.  L.  3034. 

"Ail  proofs  of  publication  or  other  mode  or  modes  of  giving  notice  or 
serving  papers  may  be  made  by  the  affidavit  of  any  person  competent  to 
be  a  witness,  which  affidavit  shall  be  filed,  and  shall  constitute  prima 
facie  evidence  of  such  publication  or  service,  as  the  case  may  be."  Nev. 
Comp.  L.  3035. 

Tlie  Washington  Statute  Provides:  "The  officer  to  whom  the  citation 
ia  directed,  shall  serve  it  by  delivering  a  copj  to  the  person  or  persons 
named  therein,  and  shall  return  the  original  to  the  court  according  to  its 
direction,  indorsing  thereon  the  time  and  manner  ef  service."  Wash.  Bal. 
Cd.  6082    (Pierce's  Cd.  2330). 

"In  aU  cases  in  which  citations  are  issued  from  the  superior  court  in 
probate  proceedings,  they  shall  be  served  at  least  ten  days  before  the  term 
at  which  they  are  made  returnable,  except  when  issued  from  the  eourt  in 
eases  where  the  law  requires  the  judge  to  issue  them  upon  his  own  mo- 
tion, and  he  does  so  issue  them;  and  in  such  cases  they  shaU  be  served 
in  sufficient  time  to  allow  the  person  served  to  be  in  attendance  on  the 
court."    Wash.  Bal.  Gd.  6083  (Pierce's  Gd.  2331). 

[h]  The  California  Statute  (C.  C.  P.  1713)  Provides:  "Except  as  other- 
wise provided  in  this  title,  the  provisions  of  part  two  of  this  code  are  ap- 
plicable to  and  constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned in  this  title."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana  and  Wyoming  Statatea  are  practically  the 
same  as  the  Galifornia.  Ariz.  Bev.  St.  1934;  Ida.  Rev.  St.  5664;  Mont. 
a  C.  P.  2920;   Wyo.  Bev.  St.  4550. 

The  Nevada  Statute  Provides:  "When  not  otherwise  specially  provided 
in  this  act,  all  the  provisions  of  law  regulating  proceedings  in  civil  cases 
shall  apply  in  matters  of  estate,  when  appropriate,  or  the  same  may  be  ap- 
plied as  auxiliary  to  the  provisions  of  this  act."    Nev.  Comp.  L.  3067. 

"This  act  shall  be  liberally  construed,  to  the  end  that  justice  may  be 
done  all  parties,  and  as  speedy  settlement  of  estates  at  the  least  expense 
secured;  and  all  proceedings  in  matters  of  estate  shall  be  proceedings  of 
record  as  other  actions  and  proceedings;    and  all  attorneys  for  estates  or 

12  Estate  of  Morrison,  48  Or.  612,  87  Pao.  1043;  Estate  of  Plunkett,  38 
Or.  414,  54  Pac.  152. 
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rules  relative  to  new  trials  and  appeals  in  eivil  actions  apply  to 
probate  proceedings,  except  in  so  far  as  inconsistent  therewith,  [i] 
The  codes  declare  that  '*  either  party  may  move  for  a  new  trial 
upon  the  same  grounds  and  in  like  manner"  as  in  civil  cases;  ^' 
but  they  also  declare  that  the  rules  governing  new  trials  in  civil 
cases  are  applicable  to  probate  eases  only  so  far  as  consistent 
therewith,  and  moreover  evince  a  general  determination,  of  which 
the  courts  are  not  entirely  unmindful,  to  curtail  dilatory  proceed- 
ings in  the  settlement  of  estates.^^    Appeals  in  probate  proceed- 

ezecntora  or  administrators  appointed  in  the  proceedings  shall  be  at- 
torneys of  record  with  like  powers  and  responsibilities  as  attorneys  in 
other  actions  and  proceedings;  and  shall  be  entitled  to  receive  a  reason- 
able compensation,  to  be  paid  out  of  the  estate  they  respectively  represent 
for  services  rendered,  to  be  allowed  by  the  court."    Nev.  Gomp.  L.  3055. 

The  Oregon  Statute  Provides:  ''There  are  no  particular  pleadings  or 
forms  thereof  in  the  county  court,  when  exercising  the  jurisdiction  of  pro- 
bate matters,  as  specified  in  section  911,  other  than  as  provided  in  this 
title.  The  mode  of  proceeding  is  in  the  nature  of  that  in  a  suit  in  equity 
as  distinguished  from  an  action  at  law.  The  proceedings  are  in  writing, 
and  are  had  upon  the  application  of  a  party  or  the  order  of  the  court. 
The  court  exercises  its  powers  by  means  of — ^1.  A  citation  to  the  party; 
2.  An  affidavit  or  the  verified  petition  or  statement  of  a  party;  3.  A  sub- 
poena to  a  witness;  4.  Orders  and  decrees;  5.  An  execution  or  warrant 
to  enforce  them.''    Or.  B.  ft  C.  Cd.  1100. 

[i]  Tilt  California  Statute  (0.  O.  P.  1714)  Provides:  "The  provisions 
of  part  two  of  this  code,  relative  to  new  trials  and  appeals — except  in  so 
far  as  they  are  inconsistent  with  the  provisions  of  this  title — apply  to  the 
proceedings  mentioned  in  this  title."    En.  March  11,  1872. 

Th«  Idaho,  Montana  and  Wyoming  Statutes  are  the  same  as  the  Cali- 
fornia.   Ida.  Rev.  St.  5665;  Mont.  C.  C.  P.  2921;  Wyo.  Rev.  St.  4551. 

The  Nevada  Statute  Provides:  "Any  person  interested  in,  affected  by, 
and  aggrieved  at  the  decision  and  decree  of  the  district  court  appointing 
an  executor  or  administrator,  revoking  letters,  allowing  a  final  account,  or 


18  See  statutes  under  section  591, 
post. 

14  Estate  of  Sanderson,  74  Cal. 
199,  15  Pac.  753;  Estate  of  Franklin, 
133  Cal.  584,  65  Pac.  1081,  holding 
that  the  proceeding  of  a  motion  for 
a  new  trial  does  not  apply  to  an 
order  settling  the  account  of  an  exec- 
utor or  administrator. 


"It  would  be  impracticable  to 
enumerate  the  cases  in  which  a  mo- 
tion for  a  new  trial  is  appropriate  in 
probate  proceedings,  but  it  may  be 
stated  generally  that  whenever  the 
action  of  the  court  which  is  invoked 
is  dependent  upon  the  existence  of 
certain  extrinsic  facts  which  are 
presented  to  it  for  determination  in 
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ings  are  given  a  preference  in  hearing  by  appellate  tribunals ;  *^ 
The  judgments  and  orders  in  probate  from  which  an  appeal  may 
be  taken  are  enumerated  by  statute^  [ii]  and  none  other  are  ap- 
pealable.^'  It  will  be  noted  that  in  those  states  where  there  is  a 
probate  tribunal  separate  from  the  district  court,  an  appeal  lies 
from  to  the  latter  in  the  former.  In  many  states,  however,  the 
superior  or  district  court  has  probate  jurisdiction ;  and  when  such 
is  the  case,  the  appeal  lies  directly  to  the  supreme  court.^^*    An 


disallowing  it,  decreeing  a  difltribution  or  partition,  order  or  decree,  con- 
firming or  setting  aside  a  report  of  commissioners,  admitting  or  refusing 
a  will  for  probate,  and  any  other  decision  wherein  the  amount  in  contro- 
versy equals  or  excels,  exclusive  of  costs,  one  thousand  dollars,  may  ap- 
peal to  the  supreme  court  of  the  state,  to  be  governed  in  all  respects  as 
an  appeal  from  a  final  decision  and  judgment  m  action  at  law."  Nev. 
Comp.  L.  3041. 

"Upon  an  appeal  the  appellate  court  may  in  its  discretion  reverse, 
ai&rm,  or  modify  the  judgment,  order  or  decree  appealed  from,  and  as  to 
any  or  all  of  the  parties,  and  order  a  remittitur  as  in  other  cases,  and  may 
order  costs  to  be  paid  by  any  party  to  the  proceedings,  or  out  of  the 
estate  aa  justice  may  require.  Execution  for  costs  may  issue  out  of  the 
district  court."    Nev.  Comp.  L.  8042. 

"An  appeal  by  an  executor  or  administrator  as  herein  provided,  who 
has  given  an  official  bond  shaU  be  complete  and  effectual  without  an  un- 
dertaking on  appeaL"    Nay.  Comp.  L.  3043. 

[ii]  The  Caltfoxitfa  Statute  (0.  0.  P.  963)  ProTldes:  "An  appeal  may 
be  taken  to  the  supreme  court,  from  a  superior  court,  in  the  following 


the  form  of  pleadings,  and  are  to  be 
decided  by  it  in  conformity  to  the 
preponderance  of  the  evidence  of- 
fered thereon,  an  issue  of  fact  arises 
which,  after  its  decision,  may  be  re- 
examined by  the  court  upon  a 
motion  for  a  new  trial."  Estate 
of  Bauquir,  88  CaL  302,  26  Pae. 
178,  532,  explained  in  Estate  of 
Franklin,  133  Cal.  584,  65  Pae.  1081, 
and  approved  in  Estate  of  Davis,  27 
Mont  235,  70  Pae.  721,  holding  that 
an  appeal  lies  from  an  order  deny- 
ing a  motion  for  a  new  trial  in  pro- 
ceedings for  partial  distribution. 

"Whenever  an  issue  of  fact  is 
made,  and  the  trial  is  had  in  the 
ordinary  way,  a  motion  for  a  new 


trial  wiU  lie."    Estate  of  Davis,  27 
Mont.  235,  70  Pae.  721. 

!«•  See  Cal.  Stats.  1887,  p.  82. 

w  Estate  of  Boujssou,  1  Cal.  App. 
657,  82  Pae.  1066;  Cal.  C.  C.  P.  963. 

18»  See  the  statutes  under  this 
section.  As  to  the  practice  on  ap- 
peal to  the  district  court,  see  Es- 
tate of  McVay  (Ida.),  93  Pae.  29; 
Estate  of  Boach  (Or.),  92  Pae.  118; 
Starkweather  v.  BeU,  12  S.  D.  146, 
80   N.   W.   183. 

In  Oregon  a  writ  of  review  lies  to 
bring  up  the  proceedings  of  the 
county  court  sitting  in  probate. 
Malone  v.  Cornelius,  84  Or.  192,  55 
Pae.  536. 
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executor,  administrator,  or  guardian,  under  proper  bonds  as  such, 
need  not,  in  most  of  the  states,  give  further  security  on  an  appeal 
taken  in  the  interest  of  the  estate.    EEis  ofScial  bond  stands  in  lieu 

eases:  ....  3.  From  a  judgment  or  order  granting  or  refusing  to  grant, 
revoking  or  refusing  to  revoke,  letters  testamentary,  or  of  administration, 
or  of  guardianship;  or  admitting  or  refusing  to  admit  a  will  to  probate, 
or  against  or  in  favor  of  the  validity  of  a  will,  or  revoking  or  refusing  to 
revoke  the  probate  thereof;  or  against  or  in  favor  of  setting  apart  prop- 
erty,  or  making  an  allowance  for  a  widow  or  child;  or  against  or  in  favor 
of  directing  the  partition,  sale,  or  conveyance  of  real  property,  or  settling 
an  account  of  an  executor,  administrator,  or  guardian;  or  refusing,  allow- 
ing, or  directing  the  distribution  or  partition  of  an  estate,  or  any  part 
thereof,  or  the  payment  of  a  debt,  claim,  or  legacy,  or  distributive  share; 
or  confirming  or  refusing  to  confirm  a  report  of  an  appraiser  or  appraisers 
setting  apart  a  homestead."  En.  March  11,  1872.  Amd.  1880,  14;  1889, 
324;  1897,  209;  1899,  8;  1900-01,  85. 

The  Aiisona  Statute  Provldas:  ''Any  person  who  may  consider  himself 
Aggrieved  by  any  decision,  order,  decree  or  judgment  of  the  probate  court 
shall  have  the  right  to  appeal  therefrom  to  the  district  court  of  the  county 
upon  complying  with  the  provisions  of  this  chapter."    Ariz.  Bev.  St.  1945. 

"An  appeal  or  writ  of  error  may  be  taken  to  the  supreme  court  from 
any  final  judgment  of  the  district  court  rendered  in  dvU  cases,  and  from 
any  of  the  orders  mentioned  in  section  1214,  which  the  supreme  court  has 
jurisdiction  to  review."    Ariz.  Bev.  St.  1493. 

The  Idalio  Statute  Provides:  "An  appeal  may  be  taken  to  the  district 
court  ef  the  county  from  a  judgment  or  order  of  the  probate  court  in  pro- 
bate matters:  1.  Granting,  refusing  or  revoking  letters  testamentary,  or 
of  administration,  or  of  guardianship;  2.  Admitting,  or  refusing  to  admit, 
a  will  to  probate;  3.  Against  or  in  favor  of  the  validity  of  a  wiU,  or  re- 
voking the  probate  thereof;  against  or  in  favor  of  setting  apart  prop- 
erty; or  making  an  allowance  for  a  widow  or  chUd;  6.  Against  or  in 
favor  of  directing  the  partition,  sale,  or  conveyance  of  real  property;  6. 
Settling  an  account  of  an  executor,  or  administrator,  or  guardian;  7.  Be- 
fusing,  allowing,  or  directing  the  distribution  of  an  estate,  or  any  part 
thereof,  or  the  payment  of  a  debt,  claim,  legacy,  or  distributive  share; 
8.  Confirming  report  of  appraisers  setting  apart  the  homestead."  Ida. 
Bev.  St  4831. 

The  Montana  Statato  Is  the  same  as  the  California,  except  that  the 
words  "district  court"  are  used  in  place  of  "superior  court."  Mont.  C. 
C.  P.    1722;    Mont.  L.  1899,  p.  135. 

The  Nevada  Statute  Provides:  "Any  person  interested  in,  affected  by, 
and  aggrieved  at  the  decision  and  decree  of  the  district  court  appointing 
an  executor  or  administrator,  revoking  letters,  allowing  a  final  account, 
or  disallowing  it,  decreeing  a  distribution  or  partition,  order  or  decree, 
eonfirming  or  setting  aside  a  report  of  commissioners,  admitting  or  refusing 
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of  an  undertaking  on  appeal,  and  the  sureties  therein  are  liable 
as  on  such  appeal  bond.^* 

a  win  for  probate,  and  any  other  deeision  wherein  the  amount  In  eontr«* 
yreny,  equals  or  exceeds,  exclusive  of  costs,  one  thousand  dollars,  may  ap- 
peal to  the  supreme  court  of  the  state,  to  be  governed  in  all  respects  as 
an  appeal  from  a  tnal  decision  and  judgment  in  action  at  law."  Nev. 
Comp.  L.  3041. 

The  North  Dakota  Btatata  ProTldet:  ''Any  party  or  other  person  speci- 
Hed  in  the  next  section  who  deems  himself  aggrieved  may  appeal,  as  pre- 
scribed in  this  article,  from  a  decree  or  from  any  order  affecting  a  sub- 
stantial right  made  by  a  county  court  to  the  district  court  of  the  same 
county."    N.  D.  Pro.  Cd.  7964. 

The  Oklahoma  Statute  Provldas:  "An  appeal  may  be  taken  to  the  dis- 
trict court  from  a  judgment,  decree  or  order  of  the  probate  court:  First. 
Granting,  or  refusing,  or  revoking  letters  testamentary  or  of  administra- 
tiouy  or  of  guardianship.  Second.  Admitting,  or  refusing  to  admit,  a 
will  to  probate.  Third.  Against  or  in  favor  of  the  validity  of  a  will  or 
revoking  the  probate  thereof.  Fourth.  Against  or  in  favor  of  setting  apart 
property,  or  making  an  allowance  for  a  widow  or  child.  Fifth.  Against 
or  in  favor  of  directing  the  partition,  sale  or  conveyance  of  real  prop- 
erty. Sixth.  Settling  an  account  of  an  executor,  or  administrator  or 
guardian.  Seventh.  Befusing,  allowing  or  directing  the  distribution  or 
partition  of  an  estate,  or  any  part  thereof  or  the  payment  of  a  debt, 
daim,  legacy  or  distributive  share;  or  Eighth.  From  any  other  judgment, 
decree  or  order  of  the  probate  court,  or  the  judge  thereof  affecting  a  sub- 
stantial right."    OkL  Rev.  St.  1793. 

The  South  Dakota  Statute  is  the  same  as  the  Oklahoma,  except  that  the 
words  "circuit  court"  are  used  in  place  of  "district  court";  and  the 
words  "county  court"  used  in  place  of  the  words  "probate  court."  S.  D. 
Pro.  Cd.  845. 

The  t7tah  Statute  PxovldaB:  "From  all  final  judgments  of  the  district 
courts,  there  shall  be  a  right  of  appeal  to  the  supreme  court.  The  appeal 
shall  be  upon  the  record  made  in  the  district  court.  In  equity  eases  the 
appeal  may  be  on  questions  of  both  law  and  fact;  in  cases  at  law  the 
appeal  shall  be  on  questions  of  law  alone.  Appeals  shall  also  lie  from  the 
final  orders  and  decrees  of  the  court  in  the  administration  of  decedent 
estates,  and  in  caaes  of  guardianship."  Utah  Bev.  St.  8300.  See,  also, 
Utah  Const.,  art.  YIH,  see.  9. 

le  Ex  parte  Orford,  102  CaL  056,      D.  Pro.  Cd.  364;  Wyo.  Bev.  St  4260. 

36  Pac.  928;  CaL  C.  C.  P.  065;  Aria.      The  Idaho  sUtutes  require    an  under- 

Bev.  St.  1615,  1047;  Mont.  C.  C.  P.      ^^       ^^         ^    j^  ^ 

1734;    Nev.   Comp.   L.   3043;    N.  D.  *         »PP«m.    m».  u.  xiruo,  pp. 

Piro.  Cd.  7968;  Oki  Bev.  St.  1812;  S.      *^*'  ^^** 


904 


PEOBATE  LAW. 


§  589.  Time  for  Taking  Appeals. — ^An  appeal  must  be  taken 
within  sixty  days  after  the  order  or  decree  is  entered. [j]  An  at- 
tempted appeal  after  the  expiration  of  that  time  confers  no  juris- 
diction on  the  appellate  court,  and  will  be  dismissed.^^  On  the 
other  hand,  an  appeal  taken  prior  to  the  entry  of  the  decree  or 
order  is  premature,  vests  the  supreme  court  with  no  jurisdiction 
of  the  cause,  and  will  also  be  dismissed.^®  A  decree  is  entered, 
within  the  meaning  of  these  rules,  when  '*  entered  at  length  in 
the  minute-book  of  the  court.  "^ 


[J]  The  Calif omla  Statata  (O.  0.  P.  1716)  ProTldes:  <'The  appeal 
must  be  taken  within  sixty  days  after  the  order^  decree,  or  judgment  is 
entered."    En.  March  11,  1872. 

Tha  Idaho  and  Montana  Statutes  are  the  same  as  the  California.  Ida. 
Bev.  St.  5666;  Mont.  0.  C.  P.  2922. 

The  Oklahoma  Statute  Provides:  "An  appeal  by  a  party,  or  by  a 
person  interested  who  was  present  at  the  hearing  must  be  taken  within 
ten  days,  and  an  appeal  by  a  person  interested,  who  was  not  a  party 
and  not  present  at  the  hearing,  within  thirty  days  from  the  date  of  the 
judgment,  decree  or  order  appealed  from."    Okl.  Bev.  St.  1798. 


17  Estate  of  Campbell,  141  Cal.  72, 
74  Pac.  550;  Estate  of  Heldt,  98  Cal. 
553,  33  Pac.  549;  Estate  of  Backus, 
95  Cal.  671,  30  Pae.  796;  Estate  of 
Wiard,  83  Cal.  619,  24  Pac.  45;  Es- 
tate of  Beilly,  26  Mont.  358,  67  Pac. 
1121.  An  appeal  from  an  order  set- 
ting apart  or  refusing  to  set  apart 
a  homestead  must  be  taken  within 
sixty  days.  Estate  of  Harland,  64 
Cal.  379,  1  Pac.  159;  Estate  of  Bur- 
ton, 64  Cal.  428,  1  Pac.  702. 

18  Estate  of  Devincenzi,  131  Cal. 
452,  63  Pac.  723;  Estate  of  Kennedy, 
129  Cal.  384,  62  Pac.  64;  Estate  of 
Scott,  124  Cal.  671,  57  Pac.  654;  Es- 
tate of  Shied,  122  Cal.  528,  55  Pac. 
828;  Estate  of  Pearsons,  119  Cal.  27, 
60  Pac.  929;  Home  for  Care  of  In- 
ebriates ▼.  Kaplan,  84  Cal.  486,  24 
Pao.  119;  Estate  of  Boss,  80  Cal.  168, 


22  Pac.  26;  Estate  of  Bose,  72  Cal 
577,  14  Pac.  369. 

As  to  whether  an  entry  in  the 
clerk's  register  is  conclusive  of  the 
facts  it  states,  see  Estate  of  Pear- 
sons, 119  Cal.  27,  50  Pac  929;  Es- 
tate of  More,  143  Cal.  493,  77  Pac. 
407. 

A  motion  to  dismiss  an  appeal  be- 
cause premature  will  be  denied, 
where  the  appellants  have  signed  a 
stipulation  to  the  correctness  of  the 
transcript  which  shows  that  the  de- 
cree was  entered  before  the  appeal 
was  taken.  Estate  of  Pichoir,  139 
Cal.  694,  70  Pac.  214,  73  Pae.  604. 

19  Estate  of  Pearsons,  119  Cal.  27, 
50  Pac.  929;  Estate  of  Shied,  122 
Cal.  528,  55  Pac.  328;  Estate  of 
Hughston,  133  CaL  321,  65  Pac  742, 
1039. 
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§  690.  Trial  of  Luues— Enforcement  of  Judgments. — ^The  man- 
ner  of  trying  issues  ^  joined  in  probate  proceedings  is  prescribed 
by  the  statutes,  which  vary  more  or  less  in  the  different  states. 
Judgments  on  the  '*  issues  joined,  as  well  as  for  costs,  may  be  en- 
tered and  enforced  by  execution  or  otherwise  by  the  court,  as  in 
civil  actions. ''[k] 

[k]  The  OaUfoniia  Btatato  (0.  O.  P.  1716)  Provides:  ''All  issneB 
ftf  faet  joined  in  probate  proeeedingt  must  be  tried  in  conformity  with 
the  requirements  of  article  two,  chapter  two,  of  this  title,  and  in  aU 
snch  proceedings  the  party  affirming  is  plaintiff,  and  the  one  denying  or 
avoiding  is  defendant.  Judgments  therein,  on  the  issue  joined,  as  well 
as  for  costs,  may  be  entered  and  enforced  by  execution  or  otherwise  by 
the  court,  as  in  civU  actions."    En.   March   11,   1872.    Amd.   1880,   106. 

The  Arizona^  Idaho,  Montana,  and  tJtali  Btatataa  are  the  same  as  the 
California,  except  as  follows:  In  place  of  the  words  "probate  proceed- 
ings" in  first  part  of  the  section,  Arizona  and  Idaho  use  the  words  "the 
probate  court";  Utah,  the  words  "probate  and  guardianship  proceed- 
ings." In  place  of  the  word  "court,"  near  the  end  of  the  section 
Arizona  and  Idaho  use  the  words  "probate  court,"  and  Montana,  the 
worda  "court  or  judge."  Ariz.  Bev.  BU  1935;  Ida.  Bev.  St.  5667;  Mont* 
C.  C.  P.  2923;  Utah  Bev.  St.  4041. 

The  Nevada  Btatato  Provides:  "All  issues  of  fact  in  matters  of  an 
estate  shaU  be  disposed  of  in  the  same  manner  as  is  by  law  provided  upon 
the  trial  of  issues  of  fact  in  a  common-law  action.  All  questions  of  cost 
may  be  determined  by  the  court,  and  execution  may  issue  therefor  in 
accordance  with  the  order  of  the  court. ' '    Nev.  Comp.  3038. 

Tha  OUahoma  Statnta  is  the  same  as  the  South  Dakota,  except  that 
the  words  "probate  court"  are  used  in  place  of  the  words  "county 
court,"  in  both  instances.    OkL  Bev.  St.  1788. 

Tho  South  Dakota  Btatato  Provides:  "AU  issues  of  fact  joined  in  the 
county  court  must  be  tried  by  said  court,  and  in  all  such  proceedings  the 
party  affirming  is  plaintiif,  and  the  one  denying  or  avoiding  is  defendant. 
After  the  hearing  the  court  shaU  give,  in  writing,  the  findings  of  facts 
and  conclusions  of  law.  Judgments  thereon,  as  well  as  for  costs,  may 
be  entered  and  enforced  by  execution  or  otherwise  by  the  county  court, 
as  in  eivil  actions.  If  the  issues  are  not  sufficiently  made  up  by  the 
written  pleadings  on  file,  the  court,  on  due  notice  to  the  opposite  party, 
must  settle  and  frame  the  issues  to  be  tried;  and  upon  which  the  court 
may  render  a  judgment. "    S.  D.  Pro.  Cd.  340. 

SO  As  to  whether  findings  of  fact      of  Arguello,  85  Gal.  151,  24  Pac.  641; 

are  proper  when  issues  of  fact  are      Bstato  of  Heldt,  98  Cal.  553,  33  Pao. 
tried  by  the  probate  court,  see  Es-      ^.^ 
tato  of  Crosby,  55  CaL  574;  Estate 
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§  591.  Trial  by  Court  or  Jury. — ^If  no  jury  is  demanded,  the 
court  must  try  the  issues,  and  si^  and  file  its  decision  in  writing. 
If  a  jury  is  demanded,  the  court  must,  when  the  issues  to  be  tried 
are  not  sufficiently  made  up  by  the  pleadings,  frame  and  submit 
them  to  the  jury,  together  with  the  evidence,  for  its  verdict.  [I] 
The  language  of  the  statute  is  comprehensive  and  positive  enough 
to  suggest  that  any  disputed  fact  in  the  course  of  the  administra- 

[1]  The  California  Statute  (0.  O.  P.  1717)  ProTides:  '<If  no  jnry  is 
demanded,  the  court  must  tiy  the  issues  joined,  and  sign  and  file  its 
decision  in  writing,  as  provided  in  sections  six  hundred  and  thirty-two 
and  six  hundred  and  thirty-three.  If,  on  written  demand,  a  jury  is 
called  by  either  party,  and  the  issues  are  not  sufficiently  made  up  by  the 
written  pleadings  on  file,  the  court,  on  due  notice  to  the  opposite  party,  must 
settle  and  frame  the  issues  to  be  tried  and  submit  the  same,  together 
with  the  evidence  of  each  party,  to  the  jury,  on  which  they  must  render 
a  verdict.  Either  party  may  move  for  a  new  trial,  upon  the  same  grounds 
and  errors,  and  in  like  manner,  as  provided  in  this  code  for  eivil  actions." 
En.  March  11,  1872.    Amd.  1907,  727. 

The  Arizona  Statute  Provides:  "If  no  jury  is  demanded,  the  court 
must  try  the  issues  joined.  If  on  written  demand  a  jury  is  called  by 
either  party,  and  the  issues  are  not  sufficiently  made  up  by  the  written 
pleadings  on  file,  the  court,  on  due  notice  to  the  opposite  party,  must 
settle  and  frame  the  issues  to  be  tried  and  submit  the  same,  together 
with  the  evidence  of  each  party,  to  the  jury,  on  which  they  must  render 
a  verdict."    Ariz.  Bev.  St.  1936. 

The  Idaho  Statute  is  the  same  as  the  Arizona,  except  that  at  the  end 
the  following  is  added,  "Either  may  move  for  a  new  trial  upon  the  same 
grounds  and  errors,  and  in  like  manner,  as  provided  in  this  code  for 
eivil  actions."    Ida.  Bev.  St.  5668. 

The  Montana  Statute  Provides:  "If  no  jury  is  demanded,  the  court 
or  judge  must  try  the  issues  joined.  If  on  written  demand  a  jury  is 
called  by  either  party,  and  the  issues  are  not  sufficiently  nuide  up  by  the 
written  pleadings  on  file,  the  court  or  judge,  on  due  notice  to  the  op- 
posite  party,  must  settle  and  frame  the  issues  to  be  tried,  and  submit  the 
same,  together  with  the  evidence  of  each  party,  to  the  jury,  on  which 
they  must  render  a  verdict.  Either  party  may  move  for  a  new  trial, 
upon  the  same  grounds  and  errors,  and  in  like  manner,  as  provided  in 
this  code  for  civil  actions.  If  the  trial  of  the  issues  joined  requires  the 
examination  of  an  account,  the  court  or  judge  must  try  the  matter  or 
refer  it,  and  no  jury  can  be  called."    Mont.  G.  C.  P.  2924. 

The  XTtali  Statute  Provides:  "When  no  jury  Is  demanded,  the  court 
or  judge  must  try  the  issues  joined.  If  on  written  demand  a  jury  it 
called  by  either  party,  and  the  issues  are  not  sufficiently  made  up  by  the 
written  pleadings  on  file,  the  court  may  direet  the  preparation  of  more 
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tion  of  an  estate  may,  as  a  matter  of  right,  be  made  an  issue  to  be 
tried  by  a  jury.  It  is  very  imlikely,  however,  that  the  legislature 
intended  to  guarantee  a  jury  trial  in  cases  where  it  would  be  in- 
appropriate. Therefore,  a  jury  cannot  be  demanded  as  a  matter 
of  right  on  issues  raised  by  a  contest  of  the  accounts  of  an  ex- 
ecutor or  administrator;  and,  if  had,  its  verdict  is  merely  advis- 
ory to  the  court,  and  an  irregularity  in  its  formation,  or  an  error 
in  the  instructions,  will  not  vitiate  the  proceedings.^ 

§  592.  Appointment  of  Attorney  for  Minor  and  Absent  Heirs. 
The  statutes  of  several  states  authorize  the  probate  court,  in  cer- 
tain cases,  to  appoint  an  attorney  to  represent  minor  or  absent 
heirs  or  devisees,  and  to  allow  him  a  fee  for  his  services,  [m]  The 
Calif omia  statute  on  this  question  has  been  repealed,  after  having 

■peeifie  pleadings,  or,  on  due  notice  to  the  opposite  party,  may  settle 
and  frame  the  issnes  to  be  tried,  and  submit  the  same,  together  with 
the  evidence  of  each  party,  to  the  jnry.  If  the  trial  of  the  issues  joined 
requires  the  examination  of  an  account,  the  court  or  judge  must  try 
the  matter  or  refer  it,  and  no  jury  can  be  called."    Utah  Bev.  St.  4042. 

The  Wyoming  Statute  ProTldes:  ''If  no  jury  is  demanded,  the  court 
must  try  the  issues  joined.  If,  on  written  demand,  a  jury  is  caUed  for 
bj  either  party,  one  shaU  be  had  as  in  other  civil  cases,  and  if  the  issues 
are  not  sufficiently  made  up  by  the  written  pleadings  on  file,  the  court, 
on  due  notice  to  the  opposite  party,  must  settle  and  frame  the  issues 
to  be  tried  and  submit  the  same,  together  with  the  evidence  of  each 
party,  to  the  jury,  on  which  they  must  render  a  verdict.  Either  may  move 
for  a  new  trial  on  the  same  grounds  and  errors,  and  in  like  manner,  as 
provided  by  law  for  civil  actions."    Wyo.  Bev.  St.  4552. 

[m]  The  Arizona  Statute  PiovideB:  ''At  or  before  the  hearing  of 
petitioners  and  contests  for  the  probate  of  wills;  for  letters  testamentary 
or  of  administration;  for  sales  of  real  estate  and  confirmation  thereof; 
settlements,  partitions  and  distributions  of  estates;  setting  apart 
homesteads  and  all  other  proceedings  where  all  the  parties  interested 
in  the  estate  are  rquired  to  be  notified  thereof,  the  court  may,  in  its 
discretion,  appoint  some  competent  attorney  at  law  to  represent,  in  all 
proceedings,  the  devisees,  legatees,  heirs,  or  creditors  of  the  decedent, 
trho  are  minors  and  have  no  general  guardian  in  the  county,  or  who 
are  non-residents  of  the  territory;  and  those  interested  who,  though  they 
are  neithe?  such  minors  or  non-residents,  are  unrepresented.  The  order 
most  specify  the  names  of  the   parties    for   whom    the    attorney   is    ap- 

21  Fstate  of  Moore,  72  Cal.  335, 13  Cal.  545, 15  Pac.  121;  Estate  of  Wes- 
Pae.  680;   Estate  of  Herteman^  73      terfield,  96  CaL  113,  30  Pac.  1104. 
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been  in  foree  in  gome  foim  or  other  for  OTer  half  a  eentory.^  In 
truth,  the  eonstitutionality  of  a  hiw  which  assumes  to  confer 
power  on  a  court  to  appoint  an  attorney  with  authority  to  bind 
an  absentee  who  is  sui  juris  is  not  free  from  doubt-** 


pointed,  who  is  thereby  mnthorixod  to  repreoest  soeh  pmrties  in  aU  such 
proceedings  had  sobsequent  to  hin  appointment.  The  attomej  may  re- 
ceiyo  a  fee,  to  be  Sxed  by  the  eonrt,  for  his  serrieea,  which  mutt  be 
paid  out  of  the  funds  of  the  estate  aa  necessary  expenses  of  administra- 
tion, and  npon  distribution  may  be  charged  to  the  party  represented  by 
the  attorney.  If,  for  any  cause,  it  becomes  necessary,  the  probate  court 
may  substitute  another  attorney  for  the  one  first  appointed,  in  which 
ease  the  fee  must  be  proportionately  divided*  The  non-appointment 
of  an  attorney  wiU  not  affect  the  yalidity  of  any  of  the  proceedings." 
Ari&  Bev.  St.   1937. 

The  IdaJio  Statute  is  the  same  as  the  Arizona.    Id&.  Bey.  St  5669. 

The  Montana  Statots  Provides:  ''At  or  before  the  hearing  of  peti- 
tions and  contests  for  the  probate  of  wills;  for  letters  testamentary 
or  of  administration;  for  the  sales  of  real  estate,  and  confirmation  there- 
of; settlements,  partitions  and  distributions  of  estate,  setting  apart 
homesteads,  and  all  other  proceedings  where  aU  the  parties  interested 
in  the  estate  are  required  to  be  notified  thereof;  the  court  or  judge  may, 
in  its  or  his  discretion,  appoint  some  competent  attomey-at-law  to  rep- 
resent in  all  such  proceedings  the  devisees,  legatees  or  heirs,  or  creditors 
of  the  decedent,  who  are  minors  and  who  have  no  general  guardian 
in  the  county,  or  who  are  non-residents  of  the  state;  and  those  interested 
who,  though  they  are  neither  such  minors  or  non-residents,  are  unrepre- 
sented. The  order  must  specify  the  names  of  the  parties  so  far  as  known 
for  whom  the  attorney  is  appointed,  who  is  thereby  authorized  to 
represent   such    parties   in    all   such    proceedings    had    subsequent    to    his 


S2  Estate  of  Carpenter,  146  CaL 
661,  80  Pac.  1072;  Carpenter  v.  Su- 
perior Court,  75  CaL  596,  19  Pac 
174.  The  court  can  appoint  an  at- 
torney for  such  nonresidents  only  as 
are  not  represented  by  attorneys  em- 
ployed by  themselves.  Estate  of 
Lux,  134  Cal.  3,  66  Pac.  30. 

The  court  cannot  fix  the  compensa- 
tion of  the  attorney  in  advance,  but 
must  wait  until  final  distribution. 
Estate  of  Lux,  134  Cal.  3,  66  Pac. 
80;  and  his  fee  is  not  entitled  to 
priority  of  payment  over  advances 
and  interest  due  the  executor.    Es- 


tate of  Carpenter,  146  CaL  661,  80 
Pac  1072. 

An  order  to  pay  the  attorney  may 
be  made  ex  parte,  and  no  notice  of 
the  entry  thereof  is  required.  Leach 
y.  Pierce,  93  Cal.  627,  29  Pac.  239. 
But  where  it  is  found  that  an 
order  fixing  the  fee  was  duly  made, 
it  will  be  presumed  that  the  order 
was  on  notice  to  all  interested,  and 
not  ex  parte.  Estate  of  Carpenter, 
146  Cal.  661,  80  Pac.  1072. 

28  CampbeU  v.  Drais,  125  CaL  253, 
57  Pac  994. 
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!  693.  Payment  of  Ooete. — ^When  not  otherwise  specially  pre- 
acribed  by  statute,  the  probate  court,  or  the  supreme  court  on  ap- 
peal, may,  in  its  discretion,  order  costs  to  be  paid  by  any  party  to 
the  proceedings,  or  out  of  the  assets  of  the  estate,  as  justice  re- 
appointment. The  attorney  may  receive  a  fee  to  be  fixed  by  the  court 
or  judge,  for  hie  Bervicee,  which  must  be  paid  out  of  the  funds  of  the 
estate  at  necessary  expenses  of  administration,  and  upon  distribution 
may  be  charged  to  the  party  represented  by  the  attorney.  If,  for  any 
eause,  it  becomes  necessary,  the  court  or  judge  may  substitute  another 
attorney  for  the  one  first  appointed,  in  which  case  the  fee  must  be  appor- 
tionately  divided.  The  non-appointment  of  an  attorney  will  not  affect 
the  validity  of  any  of  the  proceedings. ' '    Mont.  C.  C.  P.  2925. 

The  Nervada  Statute  Provides:  **lt  there  be  a  minor  interested  in 
the  estate  who  has  no  legally  appointed  guardian,  the  court  shall  appoint 
some  disinterested  attorney  to  represent  him,  who,  on  behalf  of  the 
minor,  may  contest  the  account  as  any  other  person  having  an  interest 
might  contest  it.  The  court  may  also  appoint  an  attorney  to  represent 
absent  heirs  and  devisees  or  legatees.  All  matters,  including  allowed 
claims  not  passed  upon  on  the  settlement  of  any  former  account,  or  on 
making  a  decree  of  sale,  may  be  contested  by  heirs  for  cause  shown." 
Kev.  Comp.  L.  2976. 

"When,  upon  any  proceeding  in  an  estate,  an  attorney  has  'been  ap- 
pointed for  minors  or  others  interested  in  the  estate,  such  attorney,  until 
another  may  be  appointed,  shall  represent  the  party  or  parties  for  whom 
he  haa  been  appointed  in  all  subsequent  proceedings."  Nev.  Comp.  L. 
3039. 

The  Oklahoma  Statute  is  the  same  as  the  Arizona.    Okl.  Bev.  St.  1789. 

The  South  Dakota  Statute  is  practically  the  same  as  the  Arizona,  ex- 
cept that  it  contains  the  words  "county  court"  in  place  of  the  words 
"probate  court."    S.  D.  Pro.  Cd.  341. 

The  Utah  Statute  Provides:  "At  or  before  the  hearing  of  petitions 
and  contests  for  the  probate  of  wills,  for  letters  testamentary  or  of 
administration,  for  sales  of  real  estate,  and  confirmation  thereof;  settle- 
ments, partitions,  and  distribution  of  estates,  setting  apart  homesteads, 
and  all  other  proceedings  where  notice  is  required  or  prescribed,  and 
before  any  hearing  in  any  guardianship  matter,  the  court  may,  in  its 
discretion,  appoint  some  competent  attorney-at-law  to  represent  in  all 
Boeh  proceedings  all  persons  interested  who  are  minors  and  have  no 
general  guardian  in  the  county,  or  who  are  non-residents  of  the  state, 
and  those  interested,  who,  though  they  are  neither  such  minors  nor  non- 
residents, are  unrepresented.  The  order  must  specify  the  names  of  the 
parties  so  far  aa  known  for  whom  the  attorney  is  appointed,  who  is 
thereby  authorized  to  represent  such  parties  in  all  such  proceedings 
had  subsequent  to  hia  appointment.    The  attorney  may  receive  a  fee  to  be 
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quires,  [n]  This  rule,  so  far  as  concerns  the  appellate  courts,  re- 
fers to  costs  incurred  therein  on  appeal;  it  does  not  mean  that 
such  courts  have  a  discretion  to  allow  costs  which  the  lower  court 

fixed  bj  the  court,  for  his  services,  which  must  be  paid  in  the  ease 
of  estates  of  decedents  out  of  the  funds  of  the  estate  as  necessary 
expenses  of  administration  and  upon  distribution  may  be  charged  to 
the  party  represented  by  the  attorney,  and  in  guardianship  matters 
shall  be  paid  as  the  court  may  direct.  If  for  any  cause,  it  becomes 
necessary,  the  court  may  substitute  another  attorney  for  the  one  first 
appointed,  in  which  case  the  fee  must  be  proportionately  divided.  The 
non-appointment  of  an  attorney  wiU  not  affect  the  validity  of  any  of 
tha  proceedings."    Utah  Be  v.  St.  4050. 

The  Wyoming  Statute  Provides:  '<At  or  before  the  hearing  of  petitions 
and  contests  for  the  probate  of  wills,  for  letters  testamentary  or  of 
administration;  for  sales  of  real  estate,  and  confirmation  thereof;  settle* 
ments,  partitions,  and  distribution  of  estates  setting  apart  homesteads, 
and  all  other  proceedings  where  all  the  parties  interested  in  the  estate 
are  required  to  be  notified  thereof,  the  court  or  judge  may,  in  its  or  his 
discretion,  appoint  some  competent  attorney  at  law,  to  represent  in  all 
such  proceedings  the  devisees,  legatees,  heirs  or  creditors  of  the  de- 
cedent who  are  minors  and  have  no  general  guardian  in  the  county,  or  who 
are  non-residents  of  the  state;  and  those  interested  who,  though  they 
are  neither  such  minors  or  non-residents,  are  unrepresented.  The  order 
must  specify  the  names  of  the  parties  so  far  as  known  for  whom  the 
attorney  is  appointed,  who  is  thereby  authorized  to  represent  such  par- 
ties in  all  such  proceedings  had  subsequent  to  his  appointment.  The  at- 
torney may  receive  a  fee,  to  be  fixed  by  the  court,  for  his  services, 
which  must  be  paid  out  of  the  funds  of  the  estate  as  necessary  expenses 
of  administration,  and  upon  distribution  may  be  charged  to  the  party 
represented  by  the  attorney.  If,  for  any  cause,  it  becomes  necessary, 
the  court  or  judge  may  substitute  another  attorney  for  the  one  first 
appointed,  Ia  which  case  the  fee  must  be  proportionately  divided.  The 
non-appointment  of  any  attorney  wiU  not  affect  the  validity  of  any 
of  the  proceedings."    Wyo.  Bev.  St.  4553. 

[n]  The  Oallfomia  Btatnto  (O.  0.  P.  1720)  Provides:  "When  it  is  not 
otherwise  prescribed  in  this  title,  the  superior  court,  or  the  suprepie  court 
on  appeal,  may,  in  its  discretion,  order  costs  to  be  paid  by  any  party  to 
the  proceedings,  or  out  of  the  assets  of  the  estate,  as  justice  may  require. 
Execution  for  the  costs  may  issue  out  of  the  superior  court."  En.  March 
11,  1872.    Amd.  1880,  106. 

The  Arizona  Btatate  Provides:  '<When  it  is  not  otherwise  prescribed  in 
this  title,  the  probate  court,  or  the  proper  court  on  appeal,  may,  in  its 
discretion,  order  costs  to  be  paid  by  any  party  to  the  proceedings,  or  out 
of  the  assets  of  the  estate,  as  justice  may  require.  Execution  for  the 
eosts  may  issue  out  of  the  probate  court."    Ariz.  Bev.  St.  1939. 
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had  a  discretion  to  disallow.'^  When  a  judgment  dismissing  a  peti- 
tion is  advisedly  silent  as  to  the  costs,  none  being  prayed  for  in 
the  ansAver,  the  court  has  authority  subsequently  to  amend  it  nunc 
pro  tunc  so  as  to  include  costs.^  Execution  for  costs  may  issue 
out  of  the  superior  court.* 

§  594.  Bemoval  of  Executor  for  Contempt. — ^When  an  ex- 
ecutor, administrator  or  guardian  has  been  conmiitted  for  dis- 
obedience to  an  order,  and  has  remained  in  custody  for  thirty 

The  Idaho  Statute  Provides:  "When  it  ii  not  otherwise  prescribed  in 
this  title,  the  probate  eonrt,  or  the  district  or  supreme  court,  on  appeal, 
may,  in  its  discretion,  order  costs  to  be  paid  hj  any  party  to  the  pro- 
ceedings, or  out  of  the  assets  of  the  estate,  as  justice  may  require.  Exe- 
cution for  the  costs  may  issue  out  of  the  probate  court.''  Ida.  Bev.  St. 
5671. 

The  Montana  Statute  PraTides:  "When  it  is  not  otherwise  prescribed  in 
this  title,  the  district  court,  or  supreme  court  on  appeal,  may,  in  its  dis- 
cretion, order  costs  to  be  paid  by  any  party  to  the  proceedings,  or  out  of 
the  assets  of  the  estate,  as  justice  may  require.  Execution  for  costs  may 
issue  out  of  the  district  court."    Mont.  C.  G.  P.  2927. 

The  Oregon  Statute  Provides:  "Costs  may  be  awarded  in  favor  of  one 
party  against  another,  to  be  paid  personally  or  out  of  the  estate  or  fund, 
in  any  proceedings  contested  adversely,  but  such  costs  cannot  exceed  those 
allowed  in  the  trial  of  a  civil  action  in  the  county  court.  Witness  fees 
and  other  disbursements  similar  to  those  allowed  on  the  trial  of  a  civil 
action  may  also  be  allowed,  to  be  paid  in  like  manner.''  Or.  B.  ft  C. 
Cd.  1102. 

The  VUh  Statute  Provides:  "When  not  otherwise  prescribed  in  this 
title,  the  district  court,  or  the  supreme  court  on  appeal  from  the  district 
court,  may,  in  its  discretion,  order  costs  to  be  paid  by  any  party  to  the 
proceedings,  or  out  of  the  assets  of  the  estate,  as  justice  may  require." 
Utah  Bev.  St.  4045. 

The  Wyoming  Statute  Provides:  "When  it  is  not  otherwise  prescribed 
in  this  division,  the  district  court  or  judge,  or  the  supreme  court  on  ap- 
peal, may,  in  its  discretion,  order  costs  to  be  paid  by  any  party  to  the 
proceedings,  or  out  of  the  assets  of  the  estate,  as  justice  may  require.  Exe- 
cution for  the  costs  may  issue  out  of  the  court."    Wyo.  He  v.  St.  4554. 

"Wherever  there  are  no  fees  specially  provided  for  the  performance  of 
any  duty  under  this  division,  such  reasonable  fees  may  be  ordered  and 
allowed  therefor  as  the  court  or  judge  thereof  may  deem  best."  Wyo. 
Bev.  St.  4540. 

a*  Estate  of  Scott,  1  CaL  App.  740,  "  Estate  of  Potter,  141  Cal.  424, 

83  Pac  86.  ^^  ^*«-  ^5^' 

M  See  statutes  under  this  section. 
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days  without  obeying  it,  or  otherwise  purging  himself  of  the  con- 
tempt, the  court  may,  without  further  showing  or  notice,  revoke 
his  letters  and  appoint  another  person  in  his  stead,  [o] 

§  695.  Service  upon  Guardian. — ^Personal  service  upon  a  guard- 
ian of  any  process,  notice  or  order  concerning  an  estate  in  which 
his  ward  is  interested,  is  equivalent  to  service  upon  the  ward.  A 
guardian  may  also  appear  for  his  ward  and  waive  process  or 
notice,  [p] 

[o]  The  OaUfonla  Statute  (0.  O.  P.  1721)  ProYidat:  "Whenever  an 
executor,  adminiBtrator,  or  guardian  is  committed  for  contempt  in  disobey- 
ing any  lawful  order  of  the  court,  or  a  judge  thereof,  and  has  remained 
in  custody  for  thirty  days  without  obeying  such  order,  or  purging  himself 
otherwise  of  the  contempt,  the  court  may,  by  order  reciting  the  facts,  and 
without  further  showing  or  notice,  revoke  his  letters  and  appoint  some 
other  person  entitled  thereto  executor,  administrator,  or  guardian  in  his 
stead."    En.  Marfeh  11,  1872.    Amd.  1880,  106. 

The  Arizona^  Idalio,  Montana^  Oklalioma,  South  Dakota  and  Utah  Stat- 
utes are  the  same  as  the  California,  except  as  follows:  In  place  of  the 
words  "court  or  a  judge  thereof,"  Arizona  and  Idaho  have  the  words 
"probate  court  or  judge";  Montana,  the  words  "court  or  judge";  Okla- 
homa, the  words  "probate  court  or  the  judge  thereof";  South  Dakota,  the 
words  "county  court  or  a  judge  thereof";  and  Utah,  the  word  "court." 
In  place  of  the  words  "the  court  may"  Arizona,  Idaho  and  Oklahoma 
have  the  words  "the  probate  court  may";  Montana,  the  words  "the  court 
or  judge  may";  and  South  Dakota,  the  words,  "the  county  court  may." 
Ariz.  Bev.  St.  1940;  Ida.  Key.  St.  5672;  Mont.  C.  0.  P.  2928;  Okl.  Bev.  St 
1791;  S.  D.  Pro.  Cd.  343;  Utah  Bev.  St.  3840. 

[p]  The  Oallfomla  Statute  (0.  0.  P.  1722)  Provides:  "Whenever  an  in- 
fant, insane,  or  incompetent  person  has  a  guardian  of  his  estate  residing 
in  this  state,  personal  service  upon  the  guardian  of  any  process,  notice, 
or  order  of  the  court  concerning  the  estate  of  a  deceased  person  in  which 
the  ward  is  interested,  is  equivalent  to  service  upon  the  ward,  and  it  is  the 
duty  of  the  guardian  to  attend  to  the  interests  of  the  ward  in  the  matter. 
Such  guardian  may  also  appear  for  his  ward  and  waive  any  process,  notice, 
or  order  to  show  cause  which  an  adult  or  a  person  of  sound  mind  might 
do."    En.  Stats.  1873-74,  376.    Amd.  1880,  107. 

The  Arizona,  IdaJio,  Montana,  Oklahoma,  South  Dakota,  Utah  and  Wyo- 
ming Statutes  are  the  same  as  the  California,  except  that  in  place  of  the 
word  "eonrt"  Arizona  and  Oklahoma  have  the  words  "probate  court"; 
Montana,  the  words  "court  or  judge";  and  South  Dakota,  the  words 
*' county  court"    Utah  doea  not  contain  tho  words  "and  it  if  the  duty 
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§  K96.  Description  of  Bealty  Sought  to  be  Sold.— When  a  com- 
plete description  of  real  property  sought  to  be  sold  has  been 
given  and  published  in  a  newspaper,  as  required  in  an  order  to 
show  cause  against  the  sale,  the  description  need  not  be  published 
in  any  subsequent  notice  of  sale  or  notice  of  a  petition  for  the 
confirmation  thereof.  It  is  sufficient  to  refer  to  the  description 
contained  in  the  first  publication,  as  being  proved  and  on  file.[q] 
The  order  to  show  cause  need  not  specifically  describe  the  prop- 
erty ;  it  is  enough  that  it  refers  to  the  petition  on  file,  which  con- 
tains a  full  description." 

§  697.  Necessity  of  Becording  of  Decrees  Affecting  Bealty. — 
Certified  copies  of  decrees  affecting  the  title  to  real  estate  are 
required  to  be  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  the  property  is  situated,  [r] 

of  tbe  guardian  to  attend  to  the  interests  of  the  ward  in  the  matter.'' 
Ariz.  Bev.  St.  1941;  Ida.  Bev.  St.  5673;  Mont  C.  C.  P.  2929;  Okl.  Bev.  St. 
1792;  a  D.  Pro.  Cd.  344;  Utah  Bev.  St.  4046;  W70.  Bev.  St.  4555. 

[q]  The  Calif oinia  Statute  (0.  0.  P.  1712)  Proyldes:  "When  a  complete 
description  of  the  real  property  of  an  estate  sought  to  be  sold  has  been 
given  and  published  in  a  newspaper,  as  required  in  the  order  to  show  cause 
why  the  sale  should  not  be  made,  such  description  need  not  be  published 
in  any  subsequent  notice  of  sale  or  notice  of  a  petition  for  the  confirma- 
tion thereof.  It  is  sufficient  to  refer  to  the  description  contained  in  the 
publication  of  the  first  notice,  as  being  proved  and  on  file  in  the  court." 
En.  March  11,  1872. 

The  Arlzonar  Idaho,  Montana^  Oklahoma^  South  Dakota^  and  Wyoming 
Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St.  1933;  Ida.  Bev. 
St.  5663;  Mont.  C.  C.  P.  2919;  OkL  Bev.  St  1787;  S.  D.  Pro.  Cd.  339;  Wyo. 
Bev.  St.  4549. 

[r]  The  OaUfoinia  Statute  (O.  O.  P.  1719)  Provides:  "When  a  judgment 
or  decree  is  made,  setting  apart  a  homestead,  confirming  a  sale,  making 
distribution  of  real  property,  or  determining  any  other  matter  affecting  the 
title  to  real  property,  a  certified  copy  of  the  same  must  be  recorded  in 
the  ofSee  of  the  recorder  of  the  county  in  which  the  property  is  situated." 
En.  March  11,  1872.    Amd.  1873-74,  375. 

The  Arizona^  Idaho^  Montana  and  South  Dakota  Statutes  are  the  same 
as  the  California,  except  as  follows:  In  place  of  the  words  "a  judgment 
or  decree,''  Montana  has  the  words  "an  order";  in  place  of  the  words 
''real  property"  in  both  instanees,  Idaho  has  the  words  "real  estate";  in 

sr  Estate  of  Boaeh,  139  CaL  17,  72  Pae.  898. 
Probate  Lew — 58 


914  PBOBATE  LAW. 

§  698.  Becordation  of  Orders  and  Decrees  as  Notice. — Notice 
of  the  contents  of  any  order  or  decree  is  imparted  to  all  persons 
from  the  time  of  its  filing  for  registration  in  the  office  of  the 
county  recorder,  [s] 

§  699.  Disposition  of  Homestead,  Community  Property  or  Life 
Estate.'*' — ^When  a  life  estate  terminates  by  the  death  of  the  owner, 
or  when  a  homestead  or  an  interest  in  community  property  vests 
in  one  spouse  on  the  death  of  the  other,  any  person  interested  in 

place  of  the  word  "recorder,"  Montana  has  the  words  "county  clerk," 
and  South  Dakota  the  words  "register  of  deeds";  and  in  place  of  the 
word  "property,"  near  the  end  of  the  section,  Idaho  has  the  word  "land"; 
and  South  Dakota,  the  word  "real  property."  Ariz.  Bev.  St.  1938;  Ida. 
Eev.  St.  5670;  Mont.  C.  C.  P.  2926;  S.  D.  Pro.  Cd.  342. 

The  Oklahoma  Statute  Provides:  "When  a  judgment  or  decree  is  made, 
setting  apart  and  defining  the  homestead,  confirming  a  sale,  making  dis- 
tribution of  real  property,  or  determining  any  other  matter  affecting  the 
title  to  real  property,  a  certified  copy  of  the  same  must  be  recorded  in  the 
office  of  the  register  of  deeds  of  the  county  in  which  the  real  property  is 
situated."    Okl.  Bev.  St.  1790. 

[s]  The  OaUfomla  Statute  (0.  0.  P.  1706)  Provides:  "When  it  is  pro- 
▼ided  in  this  title  that  any  order  or  decree  of  the  court,  or  a  judge  thereof, 
or  a  copy  thereof  must  be  recorded  in  the  office  of  the  county  recorder, 
from  the  time  of  filing  the  same  for  record,  notice  is  imparted  to  all  persons 
■of  the  contents  thereof."    En.  March   11,  1872.    Amd.   1880,   105. 

The  Arlzonm^  Idaho,  Montana^  Oklahoma^  and  Wyoming  Statutes  are  the 
same  as  the  California,  except  that  the  words  "or  decree,"  following  the 
word  "order"  are  not  contained  in  Montana;  and  in  place  of  the  words, 
"court  or  a  judge  thereof,"  Arizona,  Idaho  and  Oklahoma  have  the  words 
"probate  court  or  judge,"  and  Montana,  the  words  "court  or  judge."  Ariz. 
Bev.  St.  1927;  Ida.  Bev.  St  5657;  Mont.  C.  C.  P.  2912;  Okl  Bev.  St.  1782; 
Wyo.  Bev.  St.  4543. 

The  South  Dakota  Statute  Provides:  "When  it  is  provided  in  this  title 
that  any  order  or  decree  of  the  county  court  or  judge,  or  a  copy  thereof, 
must  be  recorded  in  the  office  of  the  county  register  of  deeds,  from  the 
time  of  filing  the  same  for  record,  notice  is  imparted  to  all  persons  of  the 
contents  thereof."    S.  D.  Pro.  Gd.  334. 

The  Utah  Statute  Provides:  "When  a  judgment  or  decree  is  made  de- 
termining any  matter  affecting  the  title  to  real  property,  a  certified  copy 
of  the  same  must  be  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  the  property  is  situated;  and  from  the  time  of  filing  the  same, 
notice  of  the  contents  thereof  is  imparted  to  all  persons."  Utah  Bev.  St. 
4040. 
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the  property  or  the  title  thereto  may  petition  the  court  for  a  de- 
cree to  the  effect  that  such  estate  is  terminated  or  vested,  as  the 
case  may  be.[t]     The  petition  is  addressed  to  the  superior  court, 

[t]  TlM  OaUfornla  Statute  (0.  O.  P.  1723)  ProTldes:  "If  any  person  haa 
died  or  shaU  hereafter  die  who  at  the  time  of  his  death  was  the  owner 
of  a  life  estate  which  terminates  by  Reason  of  the  death  of  snch  person,  or 
if  such  person  at  the  time  of  his  death  was  one  of  the  spouses  owning  lands 
ts  a  homestead,  which  lands  by  reason  of  the  death  of  such  person,  vest  in 
the  surviving  spouse;  or  if  such  person  was  a  married  woman  who  at  the 
time  of  her  death  was  the  owner  of  community  property  which  passed  upon 
her  death  to  the  surviving  husband;  any  person  interested  in  the  property, 
or  in  the  title  thereto,  in  which  such  estates  or  interests  were  held,  may 
file  in  the  superior  court  of  the  county  in  which  the  property  is  situated, 
his  verified  petition  setting  forth  snch  facts,  and  thereupon  and  after  such 
notice  by  publication  or  otherwise,  as  the  court  may  order,  the  court  shall 
hear  such  petition  and  the  evidence  offered  in  support  thereof,  and  if  upon 
such  hearing  it  shall  appear  that  such  life  estate  of  such  deceased  person 
absolutely  terminated  by  reason  of  his  death,  or  such  homestead  or  com- 
munity property  vested  in  the  survivor  of  snch  marriage,  the  court  shall 
make  a  decree  to  that  effect,  and  thereupon  a  certified  copy  of  such  de- 
cree may  be  recorded  in  the  office  of  the  county  recorder,  and  thereafter 
shall  have  the  same  effect  as  a  final  decree  of  distribution  so  recorded. '^ 
En.  State.  1881,  35.    Amd.  1897,  62;  1905,  146. 

The  Idaho  Statute  ProTides:  "If  any  person  has  died,  or  shall  hereafter 
die,  who  at  the  time  of  his  death  was  the  owner  of  a  life  estate  which  ter- 
minates by  reason  of  the  death  of  such  person,  any  person  interested  in 
the  property,  or  in  the  title  thereto,  in  which  such  life  estate  was  held,  may 
file  in  the  probate  court  of  the  county  in  which  the  property  is  situated 
his  verified  petition  setting  forth  such  facts,  and  thereupon,  and  after  such 
notice  by  publication  or  otherwise,  as  the  court  may  order,  the  court  shall 
hear  such  petition  and  the  evidence  offered  in  support  thereof,  and  U^  upon 
such  hearing,  it  shall  appear  that  such  life  estate  of  such  deceased  person 
absolutely  terminated  by  reason  of  his  death,  the  court  shall  make  a  decree 
to  that  effeet,  and  thereupon  a  certified  copy  of  such  decree  may  be  re- 
corded in  the  office  of  the  county  recorder,  and  thereafter  shall  have  the 
same  effect  as  a  final  decree  of  distribution  so  recorded."  Ida.  Be  v.  St. 
5674. 

The  Montana  Statute  Provides:  "If  any  person  has  died,  or  shall  here- 
after die,  who  at  the  time  of  his  death  was  the  owner  of  a  life  estate, 
which  terminates  by  reason  of  the  death  of  such  person,  any  person  inter- 
ested in  the  property,  or  in  the  title  thereto,  in  which  such  life  estate  was 
held,  may  file  in  the  district  court  of  the  county  in  which  the  property  is 
situated,  his  verified  petition,  setting  forth  such  facts,  and  thereupon,  and 
after  such  notice,  by  publication  or  otherwise,  as  the  court  or  judge  may 
order,  the  court  or  judge  shall  hear  such  petition  and  the  evidence  offered 
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not  to  the  probate  court,  and  is  similar  to  a  petition  in  equity.^ 
Jurisdiction  to  bind  all  persons  interested  in  the  property  de- 
pends upon  notice  being  given  to  them  as  required  by  statute.^ 

in  Bupport  thereof,  and  if,  npon  Bueh  hearing,  it  shaU  appear  that  euch  life 
estate  of  such  deceased  person  absolutely  terminated,  by  reason  of  his  death, 
the  court  or  judge  shall  make  an  order  to  that  effect,  and  thereupon  a  cer- 
tified copy  of  such  order  may  be  recorded  in  the  office  of  the  county  clerk, 
and  thereafter  shall  have  the  same  effect  as  a  final  order  of  distribution 
so  recorded."    Mont.  G.  G.  P.  2930. 

Tlie  ntab  Statute  Provides:  "If  any  person  has  died,  or  shall  hereafter 
die,  who  at  the  time  of  his  death  was  the  owner  of  a  life  estate  which  ter- 
minates by  reason  of  his  death,  an7  person  interested  in  the  property,  or  in 
the  title  thereto,  in  which  such  life  estate  was  held,  may  file  in  the  dis- 
trict court  of  the  county  in  which  the  property  is  situated,  his  verified 
petition  setting  forth  such  facts,  and  thereupon,  and  after  such  notice 
by  publication  or  otherwise,  as  the  court  or  judge  may  order,  the  court 
or  judge  shall  hear  such  petition  and  the  evidence  offered  in  support  there- 
of, and  if,  upon  such  hearing,  it  shall  appear  that  such  life  estate  of  such 
deceased  person  absolutely  terminated  by  reason  of  his  death,  the  court 
or  judge  shaU  make  an  order  to  that  effect,  and  thereupon  a  certified  copy 
of  such  order  may  be  recorded  in  the  office  of  the  county  recorder."  Utah 
Bev.  St.  3572. 

The  Wyoming  Statute  Provides:  "If  any  person  has  died,  or  shall  here- 
after die,  who  at  the  time  of  his  death  was  the  owner  of  a  life  estate 
which  terminates  by  reason  of  the  death  of  such  person,  any  person  in- 
terested in  the  property  or  in  the  title  thereto,  in  which  such  life  estate 
was  held,  may  file  in  the  court  in  the  county  in  which  the  property  is 
situated,  his  verified  petition  setting  forth  such  facts,  and  thereupon,  and 
after  such  notice,  by  publication  or  otherwise,  as  the  court  may  order,  the 
court  shall  hear  such  petition  and  the  evidence  offered  in  support  thereof, 
and  if,  upon  such  hearing,  it  shall  appear  that  such  life  estate  of  such 
deceased  person  absolutely  terminated  by  reason  of  his  death,  the  court 
shall  make  a  decree  to  that  effect,  and  thereupon  a  certified  copy  of  such 
decree  may  be  recorded  in  the  office  of  the  county  clerk  and  thereafter 
shall  have  the  same  effect  as  a  final  decree  of  distribution."  Wyo.  Bev. 
St.  4556. 

28  Estate  of  Traeey,  136  GaL  385,  county   for   ten   days,   but   not   di- 

69  Pac.  20.  rected  to  any  person  or  class,  is  in- 

»  E8t.t«  of  Tracejr,  136  CaL  385,  ^^^^^^t  t„  ^^„  jurisdiction. 
69  Pae.  20.    A  notice  of  a  ppoceed-  «.,^„,. 

UK  to  Mtobliah  a  homeatead,  posted  =«°""  ^-  ^"»°°  ^ay.  Bank.  1«  OaL 

in   three   prominent   places   in   one  ^^7,  82  Pac,  768. 
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It  seems  that  the  only  purpose  of  the  entire  proceeding  is  to  de- 
termine that  a  certain  person,  upon  whose  death  the  asserted 
right  of  another  depends,  is  deceased,  and  not  conclusively  to  ad- 
judicate the  validity  of  that  right.^ 

•0  HanMB  T.  Vmon  Say.  Bank,  148  C«L  157,  88  Pae.  708. 
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PUBLIC  ADMINISTRATOBa 

S  600.  Estate!   Bubject   to   public   adminigtratonhipu 

S  601.  Letters  of  administration. 

8  602.  Bond  and  oath  of  office. 

8  603.  Inventory  of  estate. 

8  604.  General   rules   governing   administration. 

8  605.  Actions  for   recovery   of   assets   and   property. 

8  606.  Citation  to   person  charged  with  conversion. 

8  607.  Punishment  for  disobeying  citation. 

§  608.  Giving  notice  of  waste  of  estate. 

8  609.  Giving  notice  of  death  of  stranger. 

8  610.  Order  to  account  for  property. 

8  611.  Semi-annual  return  of  condition  of  estate. 

§  612.  Deposit  of  funds  with  county  treasurer — Investment — ^EseheaL 

§  613.  Interests  of  administrator  adverse  to  estate. 

8  614.  Settlement  with  county  clerk. 

8  615.  Liability  for  misfeasance  in  office. 

§  616.  Administration  of  oaths. 

8  617.  Payment  of  fees. 

8  618.  Compensation  and  allowances. 

8  619.  Delivery  of  estate  to  regularly  appointed   administrator. 

8  620.  Expiration  of  term  of  office. 

§  600.  Estates  Subject  to  Public  Administratorship.— The  law 
provides  for  the  election  in  each  county  of  an  ofScer,  known  as 
public  administrator,  to  take  charge,  when  the  deaths  occur  in  his 
eounty,  of  the  estates  of  decedents  for  which  no  administrators 
have  been  appointed,  and  which,  as  a  result,  are  uncared  for  or 
being  wasted ;  ^  of  estates  of  decedents  who  have  no  known  heirs :  ^ 
of  estates  ordered  into  his  hands  by  the  court ;  ^  and  of  estates 


1  The  public  administrator  is  en- 
titled to  the  administration  of  aU 
estates  not  otherwise  administered. 
Beckett  ▼.  Selover,  7  CaL  215,  68 
Am.  Dee.  237. 

s  It  is  the  right  and  duty  of  the 
public  administrator  to  at  once  take 
possession  of  the  estate  of  all  per- 
sons   dying    without    known    heirs. 


Beckett  ▼.  Selover,  7  Cal.  215,  68 
Am.  Dee.  237.  But  the  law  presumes 
that  every  intestate  has  left  some 
one  entitled  to  claim  as  his  heir. 
People  ▼.  Boach,  76  Cal.  294, 18  Pae. 
407. 

2a  See  section  226,  ante.  The  pro- 
bate court  may  issue  letters  to  the 
public  administrator,  notwithstand- 
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upon  which  letters  have  been  issued  him.  [a]  ''The  purpose  of  the 
law  is  to  provide  a  public  officer,  acting  under  his  oath  of  office 
and  official  bond,  who  shall  be  in  a  position  at  all  times  to  ad- 
minister estates  where  there  is  a  failure  of  heirs  or  other  persons 
competent  to  perform  the  service."* 

§  601.  Letters  of  AdminiBtration. — ^Where  a  public  adminis- 
trator seeks  administration  of  an  estate  under  subdivision  4  of 
section  1726  of  the  California  Code  of  Civil  Procedure,  or  under 
subdivision  8  of  section  1365  of  that  code,  he  must,  before  taking 
charge  of  the  estate,  obtain  letters  from  the  court.  He  obtains 
them,  however,  not  as  an  individual,  but  as  public  administrator ; 
and  he  acts,  in  reference  to  the  particular  estate,  not  solely  by  au- 
thority of  his  letters,  but,  in  a  sense,  by  virtue  of  his  office.^   When 


[a]  The  Oalifoinla  Statute  (O.  O.  P.  1726)  Provides:  <<  Every 
public  administrator,  duly  elected,  coxnmiuioned,  and  qualified,  must  take 
charge  of  the  estates  of  persons  dying  within  his  connty  as  follows:  1. 
Of  the  estate  of  decedents  for  which  no  administrators  are  appointed, 
and  which,  in  consequence  thereof,  are  being  wasted,  uncared  for,  or 
lost;  2.  Of  the  estate  of  decedents  who  have  no  known  heirs;  8.  Of 
the  estates  ordered  into  his  hands  by  the  court;  and  4.  Of  the  estates 
upon  which  letters  of  administration  have  been  issued  to  him  by  the 
eourf    En.  March  11,  1872.    Amd.  1880,  107. 

Tlie  Idaho  and  Montana  Statutes  are  the  same  as  the  California,  ex- 
cept that  the  words  "elected,  commissioned,  and,"  in  the  first  part  of  the 
section,  are  not  included  in  the  Idaho  statute;  and  in  place  of  the  word 
"court,"  in  the  third  and  fourth  subdivision,  Idaho  has  the  words  "pro- 
bate court."    Ida.  Bev.  St.  5681;  Mont.  Pol.  Gd.  4510. 

The  Nevada  Statute  Provides:  "The  public  administrator  of  each 
county  shall  have  the  right,  and  it  is  hereby  made  his  duty  to  administer, 
according  to  law,  upon  the  estate  of  any  person,  who  died  intestate  in, 
or  was  at  the  time  of  his  or  death,  a  resident  of  the  county,  or  had 
assets  therein,  not  administered  on  in  some  other  county,  or  of  a  deceased 
stranger,   or  of  a  deceased  testate,  when   no   executor  is   appointed,   or 


ing  an  expressed  wish  of  the  deced- 
ent or  next  of  kin  for  another  to  be 
appointed.  Estate  of  Morgan,  53 
Cal.  243. 

s  County  of  Los  Angeles  ▼.  Kel- 
logg, 146  CaL  590,  80  Pac.  861. 

4  County  of  Los  Angeles  ▼.  Kel- 
logg, 146  CaL  590,  80  Pac.  861;  Es- 


tate of  McLaughlin,  103  Cal.  429,  37 
Pac.  410;  Estate  of  Pingree,  100  Cal. 
78,  34  Pac.  521;  Beckett  ▼.  Selover, 
7  CaL  215,  68  Am.  Dec  237;  In  re 
Hamilton,  34  Cal.  464. 

It  is  not  essential  to  the  validity 
of  the  acts  of  a  public  administrator, 
duly  authorized  to  administer  by  the 
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he  asstunes  charge  of  an  estate  tinder  the  other  subdivisions  of 
section  1726,  he  acts  for  the  time  being  entirely  hy  virtue  of  his 


if  appointed  fails  to  qnalifji  unless  administered  npon  within  one 
month  after  the  death  of  the  testate,  or  within  the  time  provided  hj 
law  for  an  intestate,  or  by  a  relative  by  blood  or  marriage  within  the 
fourth  degree  of  consanguinity  or  legal  relation.  For  such  administra- 
tion he  shall  be  paid  as  other  administrators  or  executors  are  paid."  Nov. 
Oomp.  L.  2374. 

The  Nortb  Dakota  SUtato  Provides:  <<It  shaU  be  the  duty  of  the 
public  administrator  to  take  into  his  charge,  without  application  to  the 
county  court,  or  special  appointment,  the  estates  of  all  deceased  persons, 
and  the  person  and  estate  of  aU  minors,  and  the  estate  or  person  and 
estates  of  all  insane  persons  in  his  county,  in  the  following  cases:  1. 
When  a  person  dies  intestate  in  the  county  without  relations,  or  dies 
leaving  a  wiU,  and  the  executor  named  is  absent  or  fails  to  qualify.  2. 
When  the  person  dies  intestate  without  any  known  heirs.  3.  When 
persons  unknown  die  or  are  found  dead  in  the  county.  4.  When  money, 
property,  papers  or  other  estate  are  left  in  a  situation  exposed  to  loss 
or  damage,  and  no  other  person  administers  on  the  same.  5.  When  any 
estate  of  any  person  who  dies  intestate  therein  or  elsewhere,  is  left  in 
the  eounty  liable  to  be  injured,  wasted  or  lost,  when  such  intestate  does 
not  leave  a  known  husband,  widow  or  heirs  in  this  state.  6.  The  per- 
sons of  aU  minors  under  the  age  of  fourteen  years,  whose  parents  are 
dead,  and  who  has  no  legal  guardian.  7.  The  estate  of  aU  minors  whose 
parents  are  dead,  or  if  living  refuse  or  neglect  to  qualify  as  guardian, 
or  having  qualified,  have  been  removed,  or  are,  from  any  cause,  incom- 
petent to  act  as  such  guardian  and  who  have  no  one  authorized  by  law 
to  take  care  of  and  manage  their  estates.  8.  The  estates  or  person  and 
estates  of  aU  insane  persons  in  his  county  who  have  no  legal  guardian 
and  no  one  competent  to  take  charge  of  such  estate,  or  to  act  as  such 


court,  that  letters  of  administration 
should  have  been  ismed  to  him. 
The  grant  alone  is  sufficient,  which 
may  be  shown  by  production  of  the 
order  or  a  copy.  Abel  v.  Love,  17 
CaL  233. 

"A  public  administrator  must  pro- 
cure letters  of  administiation  like 
any  other  administrator.  He  is  not 
ex-officio  administrator  of  any  es- 
tate." O'Bourke  v.  Harper,  35 
Mont.  34S,  89  Pac.  05. 

It  will  be  presumed  that  a  public 
administrator  taking  charge  of  an 
estate  procured  letters  of  appoint- 


ment as  required  by  Mont.  Pol.  C, 
sec.  4511.  State  v.  Woody,  20  Mont. 
413,  51  Pac.  975. 

The  fact  that  the  public  adminis- 
trator did  not  file  his  petition  and 
give  notice  as  required  by  Mont.  0. 
C.  P.,  sec  2443,  cannot  be  urged  by 
one  seeking  to  be  appointed  admin- 
istrator, but  not  entitled  to  the  ap- 
pointment. State  V.  Woody,  20 
Mont.  413,  51  Pac.  975. 

The  public  administrator  has  only 
such  powers  as  are  given  him  by 
law.  Beckett  v.  Selover,  7  CaL  215, 
68  Am.  Dec  237. 
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office,'  but  he  mnst  thereafter,  with  all  convenient  dispatch,  pro- 
cure letters  in  the  same  manner  as  other  administrators,  [b] 

§  602.  Bond  and  Oath  of  Office.— The  official  oath  and  bond  of 
a  public  administrator,  without  regard  to  which  provision  of  the 
code  he  assumes  to  act  under,  usually  stand  in  lieu  of  the  oath 
and  bond  ordinarily  required  of  other  administrators,  and  the 
court  need  not  exact  any  further  bond  from  him,  although  it  has 
authority  to  do  so  in  proper  cases.^    His  failure  to  file  an  addi* 

gnardian  can  be  found,  or  ia  known  to  the  conrt  having  jurisdietion, 
who  will  qualify.  9.  Where  from  an7  other  good  cause,  said  court 
shall  order  him  to  take  possession  of  an7  estate  to  prevent  its  being 
injured,  wasted,  purloined  or  lost."    N.  D.  Bev.  Gd.  2549. 

''In  addition  to  the  provisions  of  the  foregoing  sections  he  shaU  have 
the  same  powers  as  are  conferred  upon,  and  be  subject  to  the  same 
duties,  penalties,  provisions  and  proceedings  as  are  enjoined  upon  or 
anthorized  against  special  administrators  and  guardians  by  the  probate 
code,  so  far  as  the  same  may  be  applicable.  And  he  may  be  appointed 
in  proper  eases  as  general  administrator  without  giving  additional  bond, 
except  as  provided  in  section  2546,  and  shall  then  continue  the  ad- 
ministration until  finaUy  settled  unless  he  resigns,  dies,  is  discharged 
in  the  ordinary  course  of  law  as  the  administrator,  or  is  removed  for 
cause  as  public  administrator  or  as  administrator,  and  may  exercise  the 
powers  conferred  upon,  and  shall  be  subject  to  the  duties  and  liabilities 
imposed  upon  such  administrators."    N.  D.  Bev.  Cd.  2550. 

[b]  The  California  Statute  (O.  O.  P.  1727)  Provides:  "Whenever  a 
public  administrator  takes  charge  of  an  estate,  which  he  is  entitled  to 
administer  without  letters  of  administration  being  issued,  or  under 
order  of  the  court,  he  must,  with  all  convenient  dispatch,  procure  letters 
of  administration  thereon,  in  like  manner  and  on  like  proceedings  as 
letters  of  administration  are  issued  to  other  persons.  His  official  bond 
and  oath  are  in  lieu  of  the  administrator's  bond  and  oath;  but  when 
real  estate  is  ordered  to  be  sold,  another  bond  may  be  required  by  the 
court"    En.  March  11,  1872. 

The  Idaho  Statate  Provides:  "Whenever  a  public  administrator  takes 
charge  of  an  estate  which  he  is  entitled  under  the  provisions  of  Chapter 
m,  of  this  title,  to  administer  without  letters  of  administration  be- 
ing issued,  or  under  oath  of  the  court,  he  must,  with  all  convenient  dis- 
patch, procure  letters  of  administration  thereon.  No  notice  of  applica- 
tion for  letters  by  a  public  administrator  is  necessary,   and   his  official 

»  Healy  v.  Superior  Court,  127  CaL      tion;  Healy  v.  Superior  Court,  127 

€59,  60  Pac.  428.  Cal.   659,   60   Pac.   428;   Beckett   v. 

6  Bee  statutes  under  preceding  sec-      Belover,  7  CaL  215,  68  Am.  Dec.  237. 
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tional  bond,  if  one  is  ordered  by  the  court,  does  not  ipso  facto 
vacate  his  office^  The  sureties  on  his  official  bond  remain  liable, 
after  his  term  of  office  expires,  as  to  all  unfinished  business;^ 
and  if  he  succeeds  himself  in  office,  the  sureties  on  his  second  official 
bond  are  not  answerable  for  his  acts  in  respect  to  any  estate  of 
which  he  became  the  administrator  before  they  executed  their 
undertaking.*  Sureties  are  liable  on  the  bond  of  a  public  ad- 
ministrator, although  his  letters  do  not,  as  they  should,  refer  to 
him  in  his  official  character.^® 

§  603.  Inventory  of  Estate* — ^The  public  administrator  must 
make  and  return  a  true  inventory  of  all  estates  taken  into  his 
possession,  [e] 

bond  and  oath  are  in  lieu  of  the  administrator's  bond  and  oath;  but 
when  real  estate  is  ordered  to  be  sold,  another  bond  may  be  required  hy 
the  court."    Ida.  Bev.  St.  5682. 

The  Montana  Statato  Providos:  "Whenever  a  public  administrator 
takes  charge  of  an  estate,  under  order  of  the  court,  he  must,  with  aU 
convenient  dispatch  procure  letters  of  administration  thereon,  in  like 
manner  and  on  like  proceedings  as  letters  of  administration  are  issued 
to  other  persons.  His  official  bond  and  oath  are  in  lieu  of  the  adminis- 
trator's bond  and  oath,  but  when  real  estate  is  ordered  to  be  sold,  another 
bond  must  be  required  by  the  court."    Mont.  Pol.  Gd.  4511. 

The  Nevada  Statato  PrevldaB:  "Public  administrators  are  authorised 
to  administer  on  the  estate  of  any  deceased  person  in  any  case  where 
by  law  he  Is  entitled  to  administer  by  virtue  of  his  office  and  shaU  be 
required  to  make  formal  application  for  letters  of  administration,  as 
in  the  case  of  administrators,  but  he  shall  not  be  required  to  file  or  haye 
approved  any  bond,  except  such  as  public  administrator,  in  any  case; 
provided,  that  the  bond  of  any  public  administrator  may  be  increased 
as  provided  in  this  or  other  acts."    Nev.  Comp.  L.  2383. 

The  North  Dakota  Statate  is  set  forth  under  the  preceding  section. 

[e]  The  Oalifomia  Statate  (O.  O.  P.  1720)  Provides:  "The  public 
administrator  must  make  and  return  a  perfect  inventory  of  aU  estates 
taken  into  his  possession,  administer  and  account  for  the  same  according 
to  the  provisions  of  this  title,  subject  to  the  control  and  directions  of 
the  court."    En.  March  11,  1872.    Amd.  1880,  107. 

The  Idaho  Statate  ProTldes:  "The  public  administrator  must  make 
and  return  a  perfect  inventory  of  all  estates  taken  into  Ma  possession, 

T  Estate  of  Craigie,  24  Mont.  37,  9  O'Rourke  v.  Harper,   85   Mont. 

60  Pac.  495.  846,  89  Pac.  65. 

•  EsUte  of  AveUne,  53  GaL  259.  lo  Mitchell  v.  Hecker,  59  GaL  55flb 
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S  604.  Oeneral  Bules  Ooverning  Administration. — ^And  lie 
must  administer  and  account  for  the  estates  under  his  charge 
according  to  the  general  provisions  of  the  probate  law,^^  except  in 
so  far  as  the  special  provisions  of  this  chapter  prescribe  different 
rules  for  his  guidance  and  government,  [d] 

S  605.  Actions  for  Becovery  of  Assets  and  Property. — ^Hemust 
institute  all  actions  necessary  to  recover  the  property,  debts, 
papers  and  other  estate  of  the  decedent,  [e] 

administer  and  account  for  the  lame,  according  to  the  proviilons  of  thii 
title,  subject  to  the  control  and  direction!  of  the  probate  court.  When, 
as  fhown  hj  the  inventory,  the  estate  amounts  to  less  than  two  hundred 
and  ilftj  dollars,  no  notice  to  creditors  or  other  formal  proceedings 
bj  the  public  administrator  are  required,  but  after  the  payment  of 
the  funeral  expenses,  the  expenses  of  the  last  sickness  and  ef  administration, 
the  probate  court  must  order  the  residue,  if  any,  converted  into  money  and 
paid  as  may  be  just  to  such  creditors  or  heirs  as  may  appear,  or  into 
the  territorial  treasury  as  provided  in  this  chapter. ''    Ida.  Be  v.  St.  6684. 

The  Montana  Statate  is  the  same  as  the  California.  Mont.  PoL  Cd. 
4513. 

[d]  The  Oallfoniia  Statute  (O.  O.  P.  1743)  Providos:  '<V7hen  no 
direction  is  given  in  this  chapter  for  the  government  or  guidance  of  a 
public  administrator  in  the  discharge  of  his  duties,  or  for  the  adminis- 
tration of  an  estate  in  his  hands,  the  provisions  of  the  preceding  chap- 
ters of  this  title  must  govern."    En.  March  11,  1872. 

The  Idaho  and  Montana  Statutes  are  practically  the  same  as  the  Cali- 
fornia.   Ida.  Bev.  St.  5695;  Mont.  PoL  Cd.  4528. 

The  Nevada  Statute  Provides:  "Except  as  in  this  act  otherwise 
provided,  public  administrators,  in  administering  upon  estates,  shall  be 
governed  by  the  same  rules  and  laws  by  which  other  administrators 
or  executors  are. ' '    Nev.  Comp.  L.  2380. 

[e]  The  Oalifoznla  Statute  (O.  O.  P.  1732)  Proyides:  "The  public 
administrator  must  institute  all  suits  and  prosecutions  necessary  to  re- 
cover the  property,  debts,  papers,  or  other  estate  of  the  decedent.''  En. 
March  11,  1872. 

The  Idaho  and  Montana  Statutes  are  the  same  as  the  California,  ex- 
cept that  in  place  of  the  word  "suits"  the  Montana  statute  contains 
the  word  "actions."    Ida.  Bev.  St.  5687;  Mont.  Pol.  Cd.  4516. 

The  NeTada  Statate  Provides:  "Public  administrators  may,  and  it  is 
hereby  made  their  official  duty  to,  institute,  maintain  and  prosecute  all 
necessary  actions  at  law  and   in   equity,  for   the   recovery   and  for   the 

11  See  statutes  under  preceding  section. 
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§  606.    Citation  to  Person  Charged  with  Conversion. — On  his 

complaint,  the  court  may  cite  any  persons  charged  with  holding, 
concealing,  or  converting  any  property  or  effects  of  an  estate  to 
which  he  is  entitled  in  his  official  capacity,  [f  ] 

§  607.  Punishment  for  Disobejring  Citation. — ^If  such  persons 
refuse  to  appear  and  submit  to  examination  in  response  to  the 
citation,  or  if  they  appear  but  refuse  to  answer  interrogatories 
touching  the  matter  of  the  complaint,  the  court  may  commit  them 
for  contempt,  [g]  It  is  to  be  noted,  however,  that  this  and  the 
preceding  section  have  recently  been  repealed  in  California. 

protection  of  the  property,  debts,  paperi,  or  other  estate  of  any  deceased 
person  npon  whose  estate  they  may  be  administering."  Nev.  Comp.  L. 
2379. 

The  North  Dakota  Statute  Provides:  "The  public  administrator  shall 
institute  aU  manner  of  suits  and  prosecutions  that  may  be  necessary  to 
recover  the  property,  debts,  papers  or  other  estates  of  the  person  deceased, 
or  of  any  minor,  or  insane  person,  in  his  charge  or  custody."  N.  D.  Bey. 
Cd.  2553. 

[f]  The  CaUfomla  Statute  (O.  O.  P.  1733)  on  this  subject  has  been  re- 
pealed. 

The  Idaho  Statute  Provides:  "When  the  public  administrator  com- 
plains to  the  probate  judge  on  oath,  that  any  person  has  concealed,  em- 
bezzled, or  disposed  of,  or  has  in  his  possession,  any  money,  goods,  prop- 
erty, or  effects,  to  the  possession  of  which  such  administrator  is  entitled 
in  his  official  capacity,  the  judge  may  cite  such  person  to  appear  before 
the  probate  court,  and  may  examine  him,  on  oath,  touching  the  matter  of 
such  complaint."    Ida.  Bev.  St.  5688. 

The  Mentana  Statute  Provides:  "When  the  public  administrator  com- 
plains to  the  district  court  or  a  judge  thereof,  on  oath,  that  any  person 
has  concealed,  embezzled  or  disposed  of,  or  has  in  his  possession,  any 
money,  goods,  property,  or  effects,  to  the  possession  of  which  such  admin- 
istrator is  entitled  in  his  official  capacity,  the  court  or  judge  may  cite 
such  person  to  appear,  and  may  examine  him  on  oath  touching  the  matter 
of  such  complaint."    Mont.  PoL  Gd.  4517. 

[g]  The  Oallfomia  Statute  (O.  O.  P.  1734)  on  this  subject  has  been  re- 
pealed. 

The  Idaho  Statute  Provides:  "AU  such  interrogatories  and  answers 
must  be  reduced  to  writing  and  signed  by  the  party  examined,  and  filed 
in  the  probate  court.  If  the  person  so  cited  refuses  to  appear  and  submit 
to  such  examination,  or  to  answer  snch  interrogatories  as  may  be  put  to 
him  touching   the   matter  of  such   oomplaint|   the   court   may   commit   him 
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§  608.  Giving  Notice  of  Waste  of  Estate.— All  civil  officers, 
when  advised  of  the  existence  of  any  property  belonging  to  de- 
ceased persons  liable  to  waste  or  loss,  should  notify  the  public 
administrator,  to  the  end  that  he  may  take  charge  thereof,  [h] 


§  609.  Giving  Notice  of  Death  of  Stranger. — And  any  person 
having  knowledge  of  the  death  of  a  stranger  or  person  without 
heirs,  intestate,  should  give  immediate  notice  thereof  to  the  public 
administrator.  Failing  to  do  so,  he  becomes  liable  for  any  dam- 
age thereby  sustained,  [i] 

to  the  eonnty  JAil,  there  to  remahi,  in  close  custody  antil  he  snbmitt  to 
the  order  of  the  court."    Ida.  Bey.  St.  5089. 

The  Montana  Statnto  ProvideB:  "AU  snch  interrogatories  and  answers 
mnst  be  reduced  to  writing  and  signed  by  the  party  examined,  and  filed 
in  the  eonrt.  If  the  person  so  cited  refnses  to  appear  and  submit  to  such 
examination,  or  to  answer  such  interrogatories  aa  may  be  put  to  him  touch- 
ing  the  matter  of  such  complaint,  the  court  or  judge  may  commit  him  to 
the  county  jail,  there  to  remain  in  close  custody  until  he  submits  to  the 
order  of  the  court  or  judge."    Mont.  Pol.  Cd.  4518. 

[h]  The  Oalifomla  Statute  (O.  0.  P.  1731)  Provides:  "An  civil  officers 
must  inform  the  public  administrator  of  all  property  known  to  them,  be- 
longing to  a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and  which, 
by  reason  thereof,  ought  to  be  in  the  possession  of  the  public  adminis- 
trator."   En.  March  11,  1872. 

The  Idaho  and  Montana  Statutes  are  the  same  as  the  California.  Ida. 
Bev.  St.  5686;   Mont.  PoL  Cd.  4515. 

The  Nevada  Statate  Provides:  "It  shall  be  the  duty  of  an  persons, 
eepeciaUy  of  aU  civil  officers,  to  give  aU  information  in  their  possession 
to  public  administrators  respecting  estates  and  the  property  and  condi- 
tion thereof,  upon  which  no  other  person  has  then  administered."  Nev. 
Comp.  li.  2379. 

The  North  Dakota  Statate  Provides:  "It  shaU  be  the  duty  of  aU  civil 
officers  to  inform  the  public  administrator  of  all  property  and  estate  known 
to  them  which  is  liable  to  loss,  waste,  or  injury,  and  which  by  law  ought 
to  be  in  the  hands  of  the  public  administrator."    N.  D.  Bev.  Cd.  2552. 

[i]  The  Oallfoniia  Statate  (O.  O.  P.  1728)  Provides:  "Whenever  a  stranger, 
or  person  without  known  heirs,  dies  intestate  in  the  house  or  premises  of 
another,  the  possessor  of  such  premises,  or  any  one  knowing  the  facts, 
must  give  immediate  notice  thereof  to  the  public  administrator  of  the 
county;  and  in  default  of  so  doing,  he  la  liable  for  any  damage  that  may 
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§  610.  Order  to  Account  for  Property. — ^The  court  may  at  any 
time  order  the  public  administrator  to  account  for  and  deliver 
any  estate  in  his  hands  to  the  heirs  or  to  the  regularly  appointed 
executors  or  administrators. [j] 

§  611.  Semi-annual  Return  of  Condition  of  Estate. — ^Every  six 
months  the  public  administrator  must  make  a  verified  return  to 
the  court  of  all  estates  that  have  come  under  his  charge,  giving 
an  account  of  the  value,  condition,  expenses  and  the  like  of  each 
estate.  The  return  must  be  published  six  times  in  some  news- 
paper in  the  county,  and  a  copy  of  the  return  must  be  filed  with 
the  papers  of  each  estate,  [k]  These  semi-annual  returns  are  not 
accounts  stated,  and  hence  are  not  conclusive  on  persons  inter- 
be  Bustained  thereby,  to  be  recovered  by  the  pnbUe  administrator,  or  any 
party  interested. ' '    En.  March  11,  1872. 

The  Idaho  and  Montana  Statntes  are  the  same  aa  the  California.  Ida. 
Bev.  St.  5683;    Mont.  Pol.  Cd.  4512. 

[J]  The  CaUfomia  Stotnte  (O.  O.  P.  1735)  Provides:  '<The  conrt  may, 
at  any  time,  order  the  public  administrator  to  account  for  and  deliver  all 
the  money  and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to  the 
executors  or  administrators  regularly  appointed.''  En.  March.  11,  1872. 
Amd.  1880,  108. 

The  Idaho  and  Montana  Statutes  are  the  same  as  the  California,  except 
that  in  place  of  the  word  "court"  at  the  beginning  of  the  section,  Idaho 
has  the  words  '  *  probate  court, ' '  and  Montana  the  words  ' '  court  or  judge. ' ' 
The  words  "and  property,"  foUowing  the  word  "money,"  are  not  con- 
tained in  Montana.    Ida.  Bev.  St.  5690;   Mont.  Pol.  Cd.  4519. 

The  Montana  Statute  Farther  Provides:  "The  court  or  Judge  may  at 
any  time  require  the  public  administrator  to  report  the  amount  of  mon- 
eys and  property  of  any  estate'  in  his  hands,  and  may  require  him  at  any 
time  to  file  additional  bond  or  bonds."    Mont.  Pol.  Cd.  4527. 

The  North  Dakota  Statato  Provides:  "The  probate  court  may  at  any 
time,  for  good  cause  shown,  order  the  public  administrator  to  account  for 
and  deliver  all  money,  property  or  papers  belonging  to  any  estate  in  his 
hands  to  his  successor  in  office  or  to  the  heirs  of  said  estate,  or  to  any 
executor  or  administrator  regularly  appointed  as  provided  by  law."  N. 
II.  Bev.  Cd.  2554. 

[k]  The  Oallfomia  Statato  (O.  0.  P.  1736)  Providea:  "The  public  ad- 
ministrator, or  any  person  who  received  lettera  of  administration  while  act- 
ing as  public  administrator,  must,  once  in  every  six  months,  make  to  the 
superior  court,  under  oath,  a  return  of  all  the  estates  of  decedents  which 
have  come  into  hia  hands,  the  value  of  each  estatOi  the  money  which  haa 
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ested  in  the  estates,  though  they  make  no  objection  to  them  when 
filed." 

§  612.  Deposit  of  Funds  with  County  Treasurer— Invest- 
ment— ^Escheat. — ^It  is  the  duty  of  the  public  administrator,  as 
soon  as  he  receives  money  belonging  to  an  estate,  to  deposit  the 
same,  so  far  as  not  required  for  current  expenses  of  administra- 
tion, with  the  county  treasurer,  to  be  held,  paid  out,  or  invested 
by  the  latter  in  the  manner  prescribed  by  law.    If  no  heirs  or 

come  into  his  hands  from  every  such  estate,  and  what  he  has  done  with 
it,  and  the  amount  of  his  fees,  and  expenses  incurred  in  each  estate,  and 
the  balance,  if  any,  in  each  such  case  remaining  in  his  hands;  publish  the 
same  six  times  in  some  newspaper  published  in  the  county,  or  if  there 
is  none,  then  post  the  same,  legibly  written  or  printed,  in  the  office  of  the 
county  clerk  of  the  county.  One  copy  of  the  return  must  be  filed  with 
papers  in  each  estate  so  reported."  En.  March  11,  1872.  Amd.  1880,  108; 
1895,  157. 

The  IdaJio  Statute  FrovldeB:  "The  public  administrator  must,  once  in 
every  six  months,  make  to  the  probate  judge,  under  oath,  a  return  of  all 
estates  of  decedents  which  have  come  into  his  hands,  the  value  of  the 
same,  the  money  which  has  come  into  his  hands  from  each  estate,  and 
what  he  has  done  with  it,  and  the  amount  of  his  fees  and  expenses  in- 
curred, and  the  balance,  if  any,  remaining  in  his  hands."  Ida.  Bev.  St. 
5691. 

Tlie  Montana  Statato  Provides:  "The  publie  administrator  must,  once 
IB  every  six  months,  make  to  the  district  court  or  a  judge  thereof,  under 
oath,  a  return  of  all  estates  of  decedents  which  have  come  into  his  hands, 
the  value  of  the  same,  the  money  which  has  come  into  his  hands  from 
each  estate,  and  what  he  haa  done  with  it,  and  the  amount  of  his  fees 
and  expenses  incurred,  and  the  balance,  if  any,  remaining  in  his  hands; 
publish  the  same  once  in  each  week  for  six  weeks  in  some  newspaper  pub- 
lished in  the  county,  or  if  there  is  none,  then  post  the  same,  legibly  writ- 
ten or  printed,  in  the  office  of  the  clerk  of  the  district  court  of  the  county.'^ 
liont.  Pol.  Cd.  4520. 

Tlw  Nevada  Statote  ProYldos:  "Each  publie  administrator  shall,  on 
the  first  Monday  in  January  and  July,  in  each  year,  and  at  the  termina- 
tion of  his  official  duties,  make  a  verified  written  report  to  the  district 
judge  having  jurisdiction  in  the  premises,  of  all  estates  of  deceased  persons 
which  have  officially  passed  into  his  hands,  the  value  of  the  same,  the 
expenses,  if  any,  paid  thereon,  and  the  balance  of  property,  effects,  or 
money,  if  any,  remaining  in  his  hands,  and  the  judge  to  whom  such  re- 
port is  made  shall  cause  it  to  be  made  public,  by  publication  or  posting,  aa 
be  may  deem  just  and  right.''    Nov.  Gomp.  L.  2375. 

tt  EsUte  of  Hedrick,  127  Cal.  184, 59  Pac.  590. 
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claimants  appear  after  the  final  settlement  of  the  estate,  the 
county  treasurer  is  required  to  pay  the  funds  into  the  state 
treasury,  to  be  governed  by  the  law  of  escheats.  [1] 

§  613.  Interests  of  Administrator  Adverse  to  Estate. — ^The 
public  administrator  must  not  be  interested  in  any  expenditures 
on  account  of  the  estate  he  administers,  nor  may  he  be  associated 
in  business  or  otherwise  with  anyone  who  is  so  interested;  and 
he  must  attach  to  his  report  and  publication,  made  in  conformity 

[1]  The  California  Statute  (C.  O.  P.  1737)  Provides:  ''It  is  the  duty 
of  every  public  administrator,  as  soon  as  he  receives  the  same,  to  deposit 
with  the  county  treasurer  of  the  county  in  which  the  probate  proceedings 
are  pending,  all  moneys  of  the  estate;  and  such  moneys  may  be  drawn 
upon  the  order  of  the  public  administrator,  countersigned  by  a  superior 
judge,  when  required  for  the  purposes  of  administration.  It  is  the  duty 
of  the  county  treasurer  to  receive  and  safely  keep  all  such  moneys,  and 
pay  them  out  upon  the  order  of  the  public  administrator,  when  counter- 
signed by  a  superior  judge,  and  not  otherwise,  and  to  keep  an  account  with 
such  estate  of  all  moneys  received  and  paid  to  him;  and  the  county  treas- 
urer must  be  allowed  one  per  cent  upon  all  moneys  received  and  kept  by 
him,  and  no  greater  fees  for  any  services  herein  provided;  and  for  the 
safe  keeping  and  payment  of  all  such  moneys,  as  herein  provided,  the  said 
treasurer  and  his  sureties  are  responsible  upon  his  official  bond.  The  mon- 
eys thus  deposited  may,  upon  order  of  the  court,  be  invested,  pending  the 
proceedings,  in  securities  of  the  United  States,  or  of  this  state,  when  such 
investment  is  deemed  by  the  court  to  be  for  the  best  interests  of  the  es- 
tate. After  a  final  settlement  of  the  affairs  of  any  estate,  if  there  are 
no  heirs,  or  other  claimants  thereof,  the  county  treasurer  must  pay  into 
the  state  treasury  all  moneys  and  effects  in  his  hands  belonging  to  the 
estate,  upon  order  of  the  court;  and  if  any  such  moneys  and  effects  escheat 
to  the  state,  they  must  be  disposed  of  as  other  escheated  estates."  En. 
March  11,  1872.    Amd.  1873-74,  376;   1880,  108;   1907,  728. 

The  Idaho  Statute  Provides:  "After  a  final  settlement  of  the  affairs  of 
Any  estate,  if  there  be  no  heirs  or  other  claimants  thereof,  the  public  ad- 
ministrator must  pay  into  the  territorial  treasury,  all  moneys  and  effects 
in  his  hands  belonging  to  the  estate,  as  provided  in  chapter  XI  of  this 
title  for  payments  by  agents."    Ida.  Bev.  St.  5692. 

The  Montana  Statute  Provides:  ''It  is  the  duty  of  every  public  admin- 
istrator, as  soon  as  he  receives  the  same,  to  deposit  with  the  county  treas- 
urer of  the  eounty  in  which  the  probate  proceedings  are  pending,  all  mon- 
eys of  the  estate  not  required  for  the  current  expenses  of  the  administra- 
tion, and  such  moneys  may  be  drawn  upon  the  order  of  the  executor  or  ad- 
ministrator, countersigned  by  a  district  judge,  when  required  for  the  pur- 
poses of  administration.    It  is  the  duty  of  the  county  treasurer  to  receive 
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with  the  preceding  sections,  his  affidavit  to  that  effect,  [m]  The 
mere  fact  that  he  is  a  creditor  of  an  estate,  however,  does  net 
disqualify  him  from  being  appointed  to  administer  it,  for  the 
statute  does  not  undertake  to  state  a  rule  of  disqualification,  but 
rather  to  prescribe  a  salutary  rule  of  official  conduct." 

§  614.  Settlement  with  County  Clerk — ^Public  administrators, 
are  required  to  settle  and  adjust  their  accounts  with  the  county 
clerk  on  the  first  Monday  in  January  and  July  of  each  year. 
They  must  file  a  copy  of  the  account  with  the  papers  in  each 

and  safely  keep  all  such  moneys,  and  pay  them  out  upon  the  order  of  the 
executor  or  administrator,  when  countersigned  by  a  district  judge,  and 
not  otherwise,  and  to  keep  an  account  with  such  estate  of  all  moneys  re- 
ceived and  paid  to  him;  and  for  the  safekeeping  and  payment  of  all  such 
moneys,  as  herein  provided,  the  said  treasurer  and  his  sureties  are  liable 
upon  his  official  bond.  The  moneys  thus  deposited  may,  upon  order  of  the 
court  or  judge,  be  invested,  pending  the  proceedings,  in  securities  of  the 
United  States,  or  of  this  state,  when  such  investment  is  for  the  best  in- 
terests of  the  estate.  After  a  final  settlement  of  any  estate,  if  there  be  no 
heirs,  or  other  claimants  thereof,  the  county  treasurer  must  pay  into  the 
state  treasury  all  moneys  and  eifects  in  his  hands  belonging  to  the  estate, 
upon  order  of  the  court  or  judge;  and  if  any  such , moneys  and  e£Fects 
escheat  to  the  state,  they  must  be  disposed  of  as  other  escheated  estates." 
Mont.  PoL  Od.  4521. 

The  Nevada  Statute  Provides:  "Each  executor,  administrator  and  pub- 
lic administrator,  on  final  settlement  of  an  estate  and  proper  order  of  the 
court  having  jurisdiction  in  the  matter  thereof,  or  before  final  settlement, 
upon  the  regular  order  of  the  court  aforesaid,  shall  pay  over  all  moneys 
of  such  estate  to  the  lawful  heirs  or  legatees,  or  devisees  thereof,  and 
if  there  be  none  of  either,  then  to  the  county  treasurer,  and  the  county 
treasurer  shall  pay  the  same  to  the  state  treasurer,  and  if  the  same  escheat 
to  the  state,  the  state  treasurer  shaU  place  the  same  in  the  fund  devoted 
and  pledged  to  educational  purposes."    Nev.  Gomp.  L.  2376. 

[m]  The  CaUfoinia  Stotate  (O.  O.  P.  1738)  Provides:  "The  public 
administrator  must  not  be  interested  in  the  expenditures  of  any  kind 
made  on  account  of  any  estate  he  administers;  nor  must  he  be  associated 
in  bumness  or  otherwise  with  any  one  who  is  so  interested,  and  he  must 
attach  to  his  report  and  publication,  made  in  accordance  with  the  preced- 
ing section,  his  affidavit  to  that  effect."    En.  March  11,  1872. 

The  Idaho  Statute  Provides:  "The  public  administrator  must  not  be 
interested  in  the  expenditures  of  any  kind,  made  on  account  of  any  estate 

u  Estate  of  Muersing,  103  GaL  585,  37  Pae.  520. 
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estate ;  and  they  must  pay  to  the  county  treasurer  funds  remain- 
ing unclaimed  in  their  hands,  as  provided  by  the  statutes,  [n] 

§  615.  Liability  for  Misfeasance  in  Office. — ^When  any  public 
administrator  fails  to  comply  with  the  law  in  accounting  for 
estates  under  his  charge,  it  becomes  the  duty  of  the  district  at- 
.tomey  to  bring  him  to  account  by  requisite  legal  proceedings, 
civil  or  criminal,  [o] 

lie  administen;    nor  must  he  be  associated,  in  hnsinees  or  otherwise,  with 
any  one  who  is  so  interested."    Ida.  Bey.  St.  5693. 

The  Montana  Statute  is  the  same  as  the  California.    Mont.  PoL  Cd.  4622. 

Tlw  Nevada  Statute  Provides:  "No  public  administrator  shall  be  in- 
terested in  anywise  in  any  expenditure  of  any  kind,  made  on  account  of 
any  estate  of  a  deceased  person  upon  which  he  is  administering,  saye  as 
necessarily  made  in  the  due  course  of  such  administration,  nor  shall  he  be 
associated  in  business  with  any  one  so  interested,  and  he  shall  state  in 
his  semi-annual  reports  that  he  has  not  been  so  interested  or  associated." 
Nev.  Comp.  L.  2377« 

[n]  The  Oalifomla  Statute  (O.  O.  P.  1739)  Provides:  «<  Public  ad- 
ministrators  are  required  to  account,  under  oath,  and  to  settle  and  ad- 
just their  accounts  relating  to  the  care  and  disbursement  of  money  or 
property  belonging'  to  estates  in  their  hands,  with  the  county  clerks 
of  their  respective  counties,  on  the  first  Monday  in  January  and  July 
in  each  year;  one  copy  of  said  account  to  be  filed  with  the  papers  in 
each  of  such  estates;  and  they  must  pay  to  the  county  treasurer  any 
money  remaining  in  their  hands  of  an  estate  unclaimed,  as  provided  in 
sections  sixteen  hundred  and  ninety-three  to  sixteen  hundred  and  ninety- 
aixy  both  inclusive."    En.  March  11,  1872.    Amd.  1895,  124. 

The  Montana  Statute  is  the  same  as  the  California,  except  that  it  con- 
tains the  words  "clerk  of  the  district  court"  in  place  of  the  words  "county 
clerks  of  their  respective  counties."    Mont.  Pol.  Cd.  4523. 

[o]  The  Oalifomla  Statute  (O.  O.  P.  1740)  Provides:  "When  it  ap- 
pears, from  the  returns  made  in  pursuance  of  the  foregoing  sections,  that 
any  money  remains  in  the  handa  of  the  public  administrator  (after  a  final 
settlement  of  the  estate)  unclaimed,  which  should  be  paid  over  to  the 
county  treasurer,  the  superior  court,  or  a  judge  thereof,  must  order  the 
same  to  be  paid  over  to  the  county  treasurer;  and  on  failure  of  the  public 
administrator  to  comply  with  the  order  within  ten  days  after  the  same  ia 
made,  the  district  attorney  for  the  county  must  immediately  institute  the 
requisite  legal  proceedings  against  the  public  administrator  for  a  judg- 
ment against  him  and  the  sureties  on  his  official  bond,  in  the  amount  of 
■oney  to  withheld,  and  eosti^."    En.  March  U,  1872.    Amd.  1880,  109. 
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§  616.  Adminifltration  of  Oaths. — ^Public  administrators  may 
administer  oaths  in  matters  touching  the  discharge  of  their  o£Scial 
duties,  [p] 

S  617.  Payment  of  Fees. — ^The  fees  of  all  officers  chargeable 
to  estates  in  the  hands  of  public  administrators  must  be  paid  out 
of  the  assets  thereof  as  soon  as  they  come  into  his  possession,  [q] 

Tha  Idaho  Statute  Pnrvldes:  ''When  it  appears,  that  any  money  re- 
mains in  the  hands  of  tha  pnblie  administrator  (after  a  final  settlement 
of  the  estate)  unclaimed,  which  should  be  paid  over  to  the  territorial  treas- 
urer, the  probate  jnAge  must  order  the  same  to  be  paid  over;  and,  on 
failure  of  the  public  administrator  to  comply  with  the  order  within  ten 
days  after  the  same  is  made,  the  district  attorney  for  the  county  must 
immediately  institute  the  requisite  legal  proceedings  against  the  public 
administrator  for  a  judgment  against  him  knd  the  sureties  on  his  official 
bondy  in  the  amount  of  money  so  withheld,  and  costs."  Ida.  Bev.  St. 
5694. 

The  Montana  Statute  is  the  same  at  the  California,  except  it  contains 
the  words  "court  er  judge"  in  place  of  the  words  "superior  court,  or  a 
judge  thereof";  and  in  place  of  the  words  "district  attorney  for  the 
county,"  the  words  "county  attorney."    Mont.  Pol.  Cd.  4524. 

The  California  Statute  (0.  0.  P.  1744)  Further  Provides:  "Every  public 
administrator,  or  person  who  holds  letters  of  administration,  who  was  ap- 
pointed while  acting  aa  public  administrator,  who  fails  to  comply  with  the 
provisions  of  sections  seventeen  hundred  and  thirty-five,  seventeen  hun- 
dred and  thirty-six,  and  section  seventeen  hundred  and  thirty-nine  of  this 
code,  is  guilty  of  a  misdemeanor;  and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  not  less  than  one  hundred  dollars  for  each  offense; 
and  it  shall  be  the  duty  of  the  district  attorney  of  the  county  to  see  that 
the  provisions  of  thia  chapter  are  fully  complied  with."  £n.  Stats.  1895, 
3S. 

[p]  The  Oalifomia  Statute  (0.  0.  P.  1742)  Provides:  "PubUc  admin- 
istrators  may  administer  oaths  in  regard  to  all  matters  touching  the  dis- 
charge of  their  duties,  or  the  administration  of  eatates  in  their  hands." 
En.  March  11,  1872. 

The  Montana  Statute  is  the  same  as  the  California.    Mont.  Pol.  Cd.  4526. 

[q]  The  OaUfomia  Statute  (0.  0.  P.  1741)  Provides:  "The  fees  of  all 
officers  chargeable  to  estates  in  the  hands  of  public  administrators  must 
be  paid  out  of  the  assets  thereof  so  soon  aa  the  same  come  into  his  hands. ' ' 
En.  March  11,  1872. 

The  Montana  Statute  is  the  same  as  the  California.    Mont.  Pol.  Cd.  4525. 
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§  618.  Compensatioii  and  Allowances. — ^A  public  administrator 
is  usually  accorded  the  same  compensation  and  allowances  as 
other  administrators,  [r]  He  acquires  no  right  to  fees  in  an  estate, 
however,  where  he  files  his  petition  for  letters,  but  before  the 
appointment  is  made,  his  term  of  office  expires,  and  his  successor 
is  inducted  into  office.^^  In  some  jurisdictions  the  public  admin- 
istrator is  a  salaried  officer,  and  required  to  pay  all  commissions 
allowed  by  the  court  into  the  county  treasury.  Where  such  is 
the  law,  a  public  administrator  who  voluntarily  continues  to  act 
after  the  expiration  of  his  term  of  office,  instead  of  resigning  and 
settling  up  partially  administered  estates,  can  receive  no  private 
compensation  therefor,  but  must  pay  all  commissions  thereafter 
received  into  the  county  treasury.^*^  In  Idaho  the  county  treasurer 
is  ex-officio  public  administrator,  and  all  fees  and  compensation 

[r]  Th«  Oalifornla  Statate  (0.  0.  P.  1618)  Provides:  "Public  admin- 
istrators shaU  reeeiye  the  same  compensation  and  allowances  as  are  al- 
lowed in  this  title  to  other  administrators." 

The  Idaho  Statate  Provides:  "The  county  treasurers  of  the  yarious 
counties  of  this  territory  are  hereby  declared  to  be  ex-officio  public  admin- 
istrators in  their  respective  counties.  Each  public  administrator  shaU,  be- 
fore he  enters  upon  the  duties  of  his  office,  take  and  file  his  official  oath 
and  execute  and  file  an  official  bond,  conditioned  as  the  bonds  of  other 
county  officers  are,  with  two  good  and  sufficient  sureties,  in  a  sum  not  less 
than  two  thousand  dollars;  Provided,  that  the  probate  court  may,  upon 
reasonable  cause  therefor  shown,  require  at  any  time  a  new  official  bond, 
or  an  additional  bond,  to  be  given  upon  giving  ten  days'  notice  in  writ- 
ing."   Ida.  Bev.  St.  5680. 

The  Montana  Statate  Provides:  "The  public  administrator  is  aUowed 
to  receive  and  collect  for  his  own  use,  for  services  rendered,  the  same  fees 
as  are  allowed  executors  and  administrators."    Mont.  Pol.  Cd.  4641. 

The  North  Dakota  Statate  Provides:  "He  shall  receive  the  same 
compensation  for  his  services  as  may  be  allowed  by  law  to  executors,  ad- 
ministrators and  guardians,  unless  the  court,  for  special  reasons,  allows  a 
higher  compensation.  Such  public  administrator  may  be  removed  from 
office  in  the  same  manner  and  for  the  same  reasons  as  other  public  offi- 
cers, except  as  provided  in  sections  2547  and  2551,  in  which  case  the  re- 
moval may  be  summary  and  upon  motion  of  the  judge  of  the  county 
court."     N.  D.  Eev.  Cd.  2548. 

14  Estate  of  Pingree,  100  OaL  78,  ^  Los  Angeles  County  v.  KeUogg^ 

84  Pac.  521;  Estate  of  McLaughlin,       146  CaL  590,  80  Pae.  861* 
103  Cal.  429,  37  Pac.  410;  State  v. 
Woody,  20  Mont.  413,  51  Pac  97i. 
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received  hy  him  in  the  administration  of  estates  belong  to  the 
county.^* 

§  619.  Delivery  of  Estate  to  Begolarly  Appointed  Admin- 
istrator.— Whenever  letters  testamentary  or  of  administration  are 
regularly  granted  to  any  other  person  on  an  estate  of  which  the 
public  administrator  has  charge,  he  must,  under  order  of  court, 
account  for  and  turn  over  to  the  executor  or  administrator  thus 
appointed  all  the  property  and  effects  of  the  estate  in  his  pos- 
session or  under  his  control,  [s] 

§  620.  Expiration  of  Term  of  Office. — When  letters  have  been 
granted  to  a  public  administrator,  he  may  continue  his  admin- 
istration of  the  estate  after  the  expiration  of  his  term  of  office, 
and  until  his  authority  is  revoked  by  another  appointment.^^  But 
he  does  not,  by  filing  a  petition  for  letters  before  the  close  of  his 
term,  become  entitled  to  administer  the  estate  as  against  his  sue- 

[s]  The  Oalifoniia  Statute  (0.  0.  T.  1730)  Provides:  <'If,  at  any  time, 
letters  testamentary  or  of  administration  are  regularly  granted  to  any 
other  person  on  an  estate  of  which  the  public  administrator  has  charge, 
he  musty  under  the  order  of  the  court,  account  for,  pay,  and  deliver  to  the  ex- 
ecutor or  administrator  thus  appointed,  all  the  money,  property,  papers, 
and  estate  of  every  kind  in  his  possession  or  under  his  control."  En.  March 
11,  1872.     Amd.  1880,  107. 

The  Idaho  and  Montana  Statataa  are  the  same  as  the  California,  except 
tiiat  in  place  of  the  word  ' '  court, ' '  Idaho  has  the  words  ' '  probate  court. ' ' 
Ida.  Bev.  St.  5685;   Mont.  Pol.  Cd.  4514. 

The  Nevada  Statute  Provides:  "Public  administrators  shall,  at  the  ex- 
piration of  their  terms  of  office,  surrender  up  to  their  successors  in  office 
aU  the  books  or  papers  belonging  or  appertaining  to  said  office,  including 
aU exhibits,  estates,  money  and  property  in  their  possession."  Nev.  Comp. 
L.2384. 

!•  Appeal  of  Bice,  12  Idaho,  305,  O'Bourke  v.  Harper,  85  Mont.  346, 
85   Pae.    1109;    statutes   under   this      S9  Pae.  65. 

■*^^"-  As  to  the  duty  of  the  public  ad- 

17  Sogers  T.  Hoberlein  11  (W.  ^.j^trator  to  surrender  effects  and 
120;  Estate  of  Aveline,  53  Osl.  259; 

County  of  Los   Angeles  y.   Kellogg,  Property  to  his  successor  in  office, 

146  CaL  590,  80  Pae  861;  Estate  of      8e«   *J*«   Nevada   statute   under   the 
Graigis,  24  Mont  37,  60  Pae.  495;      preceding  section. 


M4  PBOBATE  LAW. 

cessor  who  is  in  office  at  the  time  of  the  grant  of  administration.^ 
An  appeal  taken  by  a  public  administrator  from  a  denial  of  his 
application  for  letters  abates  upon  his  resignation  from  office,  and 
his  successor  cannot  be  substituted.^ 

IS  Estate  of  PingrMy  100  Cal.  7S,  Conntj  of  Los  Angeles  t.  KeUogg, 

34  Pae.  521;  EsUte  of  McLaughlin,  146  CaL  590,  SO  Pae.  SSI. 

103  CaL  429,  37  Pae.  410;  State  v.  ^  Estate  of    Lermond,    142    CaL 

Woodj,  20  Mont.  413,  51  Ptti.  975;  585,  76  Pae.  4SS. 
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GUAEDIAN  AND  WAKR 


CHAPTER  I. 

OUABDIANSHIP  OF   MIN0B8. 

630.  Cluses  of  gnardiang. 

631.  AppointmeBt  of  guardian  hj  parent. 

632.  Bond,  letten,  powen  and  duties  of  testamentarj  goardiaib 

633.  Appointment  bj  eourt — ^Petition — JnrisdietioB. 

634.  Notice  of  hearing  of  petition. 

635.  Nomination  of  guardian  bj  infant. 

636.  Approval    of   nomination    bj    court. 

637.  Nomination  bj  ward  after  arriving  at  fonrtata* 

638.  Persons  entitled  to  appointment. 

639.  Bules  for  awarding  custody  of  child. 

640.  Bond,  oath  and  letters  of  guardian. 

641.  Justification  of  sureties. 

642.  Conditions  in  bond  and  order  of  appointment; 

643.  Becording  of  bond  and  letters. 

644.  Entrj  ef  order  of  appointment. 

645.  Appointment  of  more  than  one  gnardiaa. 

646.  Confidential  relation  between  guardian  and  ward. 

647.  Control  of  eourt  over  guardian. 

648.  Control  of  guardian  over  ward. 

649.  Maintenance  and  support  af  ward. 

650.  General  rules  of  praetiea* 

651.  Transfer  of  proceedings  to  another  eounty. 

652.  Estoppel  of  guardian  to   deny  appointment; 

653.  Yaeation  of  orders  and  appeal. 

654.  Guardianship  do  facto. 

§  680.    Glasses  of  Onardiaas. — ^A  guardian  is  a  person  ap- 
pointed to  take  eare  of  the  person  or  property  of  another  ealled 
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his  ward,  [a]  The  common  law  recognized  no  less  than  ten  classes 
of  guardianship,  each  differing  from  the  other  either  in  the  mode 
of  appointment  of  the  guardian  or  in  the  powers  and  duties  in- 
cident to  his  oflSce.^  The  codes,  with  characteristic  brevity,  de- 
clare that  guardians  are  either  general  or  special;  a  guardian  of 
the  person,  or  of  all  the  property  of  the  ward  within  the  state, 
or  of  both,  being  a  general  guardian,  and  all  others  being  special 
guardians.^ 

§  631.  Appointment  of  Guardian  by  Parent. — The  right  to 
appoint  a  guardian  for  a  minor  is,  under  the  generality  of  stat- 
utes, [b]  vested  first  in  the  father,  second  in  the  mother,  and 
third  in  the  probate  court.*    An  appointment  by  a  parent  is  made 

[a]  The  Oallfomia  Statnta  (0.  0.  236-240)  Provides:  ''A  guardian  is 
a  person  appointed  to  take  care  of  the  person  or  property  of  another." 
"The  person  over  whom  or  over  whose  property  a  guardian  is  appointed, 
is  called  his  ward."  "Guardians  are  either  general  or  speciaL"  "A  gen- 
eral* guardian  is  a  guardian  of  the  person  or  of  all  the  property  of  the 
ward  within  this  state,  or  of  both."  "Every  other  is  a  special  guardian." 
En.  March  21,  1872. 

The  Montana,  North  Dakota,  Oklahoma,  and  South  Dakota  Statutes  are 
the  same  as  the  California.  Mont.  C.  C.  330-334;  N.  D.  Bev.  Cd.  4119- 
4123;    Okl.  Rev.  St.  3808-3812;    8.  D.  Civ.  Cd.  139-143. 

The  Arizona  and  Utah  Statutes  are  the  same  as  the  California,  in  so  far 
at  concerns  the  definitions  of  general  and  special  guardians.  Ariz.  Bev. 
St  1965-1966;   Utah  Bev.  St.  3983. 

[b]  The  Oalifomla  Statute  (0.  0.  241)  Provides:  "A  guardian  of  the 
person  or  estate,  or  of  both,  of  a  child  bom,  or  likely  to  be  born,  may  be 
appointed  by  will  or  by  deed,  to  take  effect  upon  the  death  of  the  parent 
appointing:  1.  If  the  child  be  legitimate,  by  the  father,  with  the 
written  consent  of  the  mother;  or  by  either  parent,  if  the  other  be  dead 
or  incapable  of  consent;  2.  If  the  child  be  illegitimate,  by  the  mother." 
En.  March  21,  1872.    Amd.  1873-74,  195. 

The  Arizona^  Idalio,  Montana,  North  Dakota,  Oklahoma,  and  South 
Dakota  Statutes  are  the  same  as  the  California,  except  that  Montana 
has  the  word  "nominated"  in  place  of  the  word  "appointed"  and  the 
word  "nominating"  in  place  of  the  word  "appointing."    Ariz.  Bev.  St. 

1  See  note  in  89  Am.  St.  Bep.  261.  8  Lord  v.  Hough,  37  Cal.  657;  Nor- 

t  See  statutes  under  this  section.      ris  v.  Harris,  15  CaL  226. 
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by  deed  or  will,  to  take  effect  after  his  death,  the  appointee  being 
known  as  a  testamentary  guardian.^  In  giving  the  father  a 
preference  over  the  mother  in  the  right  of  appointment,  the 
statutes  retain  a  trace  of  the  barbarism  of  the  common  law,  but 
they  do  not  go  so  far  as  to  empower  him  to  deprive  her  of  the 
custody  of  their  child  and  confer  it  upon  the  guardian.  As  against 
her,  the  right  of  the  guardian  appointed  by  him  extends  only  to 
the  care  of  the  child's  property.'  Moreover,  he  cannot  make  an 
appointment  without  her  consent  in  writing.* 

1967;  Ida.  Bev.  8t  5781;  Hont.  0.  0.  835;  N.  D.  Bey.  Cd.  4124;  Okl.  Bey. 
81.  3813;  a  D.  Civ.  Cd.  144. 

The  KeyadA  Btatate  Provldas:  ''Nothing  eontained  in  this  act  shall 
aifect  or  impair  the  power  of  the  court  to  appoint  a  guardian  to  defend 
the  interest  of  any  minor,  in  anj  suit  or  matter  pending  therein,  or  to 
appoint  or  allow  anj  person  as  the  next  friend  of  a  minor  to  commence 
and  prosecute  anj  snit  in  behalf  of  a  minor;  nor  impair  the  right  of 
the  father,  or  in  case  of  his  decease  or  divorce,  the  mother,  or  any  minor 
child,  to  appoint  bj  last  will  and  testament,  a  guardian  or  guardians 
of  such  child,  whether  bom  before  or  after  the  time  of  making  such  wilL" 
Key.  Comp.  L.  571. 

The  Oregon  Statnte  Proyldes:  "Every  father  may,  by  his  last  will 
in  writing,  appoint  a  guardian  or  guardians  for  any  of  hia  children, 
whether  bom  at  the  time  of  making  his  wiU  or  afterward,  to  continue 
during  the  minority  of  the  child  or  for  a  less  time.  And  every  mother 
may,  by  her  last  wiU  in  writing,  appoint  a  guardian  or  guardians  for  any 
of  her  children,  to  continue  during  the  minority  of  the  child,  or  for  a 
less  time;  provided,  that  the  father  of  such  child  or  children  is  dead 
and  haa  appointed  a  guardian,  or  whenever,  by  decree  of  divorce  be- 
tween such  father  and  mother  the  custody  of  such  child  or  children 
has  been  awarded  to  the  mother;  and  every  such  testamentary  guardian 
shall  have  the  same  powers  and  perform  the  same  duties  with  regard 
to  the  person  and  estate  of  the  ward  as  a  guardian  appointed  by  the 
county  court;  provided,  that  nothing  in  this  section  shall  be  construed 
to  deprive  either  the  surviving  father  or  mother  of  the  custody  of  the 

4  A  guardian  by  deed  is  a  testa-  Or.  461,  24  Pac.  904;  Hernandez  v. 
mentary  guardian,  since  his  appoint-       Thomas,  60  Fla.  522,   111  Am.   St 


Bep.  137,  39  South.  641,  2  L.  R.  A., 


ment  cannot  take  effect  until   the 

death  of  the  parent.    Murphy  v.  Su-  ^,    ^     ^^^     ^   .   ,        .„   ,  .     , 

periox  Ct,  84  CaL  697,  24  Pac.  310.  ^'  ^'  ^03;  but  it  will  be  noticed 

_  ^  ,     that   the   statutes   of   most   of   the 

5  Lord    y.    Hough,    87    Cal.    657.  v  ,-  v  u    ^v 

The  common  Uw  gives  the  mother  no  ■*»*«■    ^»^*    abolished    this    unjust 

light    to    appoint    a    testamentary  ^^^' 
guardian.     Ingalls  y.  Campbell,  18  9  See  statutes  under  this  section. 
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§  632.  Bond,  Letters,  Powers  and  Duties  of  Testamentary 
Ouardian. — ^Testamentary  guardians  are  required  to  qualify  and 
usually  to  give  bonds  for  the  faithful  discharge  of  their  trust  J 
Their  powers  and  duties,  except  in  so  far  as  modified  by  the  will, 
do  not,  as  a  rule,  differ  from  those  of  guardians  appointed  by 
the  court,  [c]    Their  office  is  a  personal  trust,  and  not  assignable.* 


person   of   his   or  her   children,    such   ^arviving   parent   being   competent 
to  transact  his  or  her  own  business."    Or.  B.  &  G.  Od.  5264. 

The  Utah  Statute  Provides:  "A  guardian  of  the  person  or  estate,  or 
of  both,  of  a  child  born,  or  likely  to  be  born,  may  be  appointed  by  will 
or  by  deed,  to  take  effect  upon  the  death  of  the  parent  appointing;  such 
appointment  may  be  made  by  the  father,  with  the  written  consent  of 
the  mother;  or  by  either  parent,  if  the  other  be  dead  or  incapable  of 
consent"    Utah  Bev.  St.  3984. 

The  Washington  Statute  Provldas:  ''The  father  of  every  legitimate 
child,  who  is  a  minor,  may,  by  his  last  will  in  writing,  appoint  a  guardian 
or  guardians  for  his  minor  children,  whether  bom  in  time  of  making 
such  will  or  afterwards,  to  continue  during  the  minority  of  such  child, 
or  for  any  less  time,  and  every  such  testamentary  guardian  shall  give 
bond  in  like  manner  and  with  like  condition  as  hereinbefore  required,  and 
he  shaU  have  the  same  powers  and  perform  the  same  duties  with  regard 
to  the  person  and  estate  of  the  ward,  as  a  guardian  appointed  as  afore- 
said."   Wash.  BaL  Cd.  6409  (Pierce's  Gd.  2745). 

[e]  The  Oalifomia  SUtate  (0.  0.  P.  1758)  Provldea:  ''Every  testa- 
mentary guardian  must  qualify  and  has  the  same  powers  and  must 
perform  the  same  duties  with  regard  to  the  person  and  estate  of  his  ward 
as  guardians  appointed  by  the  court,  except  so  far  as  his  powers  and  duties 
are  legaUy  modified,  enlarged,  or  changed  by  the  wiU  by  which  such 
guardian  was  appointed,  and  except  that  such  guardian  need  not  give 
bonds  unless  directed  to  do  so  by  the  court  from  which  the  letters  ef 
guardianship  issue."    En.  March  11,  1872.    Amd.  1880,  67;  1903,  53. 

The  Arizona  Statute  Provides:  "Every  testamentary  guardian  must 
give  bond  and  qualify,  and  has  the  same  powers  and  must  perform  the 
same  duties,  with  regard  to  the  person  and  estate  of  his  ward,  as  guardians 


7  See  statutes  under  this  section. 
Murphy  v.  Superior  Court,  84  CaL 
592,  597,  24  Pac.  310;  Earns- 
worth  V.  Sutro,  136  Gal.  241,  243, 
68  Pac.  705.  In  an  early  Gali- 
f  ornia  case  it  was  said  that  where  a 
will  appoints  a  guardian,  there  is  no 
necessity  for  the  issuance  of  any 
letters  to  authorize  him  to  act.    His 


authority  comes  directly  from  the 
win.    Norris  v.  Harris,  15  Gal.  226. 

Where  a  testamentary  guardian  is 
authorized  by  the  will  to  appoint  a 
successor,  the  latter  must  qualify, 
and  letters  must  be  issued  to  him, 
before  he  can  act  as  guardian.  Aid* 
rich  V.  Willis,  55  Gal.  81. 

•  Aldrich  ▼.  Willis,  55  Gal.  81. 
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S  633.    Appointanent   by    Court  —  Petition -^  Jurisdiction.* — 

Whenever  it  appears  necessary  or  convenient,  the  superior  court 
may  appoint  guardians  of  the  persons  and  estates,  or  either  of 
them,  of  minors  who  have  no  testamentary  guardian,  and  who  are 
residents  of  the  county,  or  who  reside  in  the  state  and  have  prop- 
erty within  the  county.  The  appointment  may  be  made  on  the 
petition  of  a  relative  or  other  person  on  behalf  of  the  minor,  or 
on  the  petition  of  the  minor  if  fourteen  years  of  age.[d]  In 
ease  the  parents  have  legally  appointed  a  guardian,  the  court  has 

appointed  hj  the  probate  court,  except  so  far  as  their  powers  and  dntiee 
are  legaUj  modified,  enlarged  or  changed  bj  the  wiU  by  which  siieh 
gnardian  was  appointed."    Ariz.  Bev.  St.  1982. 

Xhe  Idaho,  Montana,  North  Dakota,  Oklahoma,  South  Dakota^  Utah,  and 
Wyoming  Statntes  are  the  same  as  the  Arizona,  except  that  in  place  of 
the  words  '^ probate  court,"  Montana  has  the  words  "court  or  judge"; 
and  North  and  South  Dakota,  the  words  "county  court."  Ida.  Bey.  8t. 
5782;  Mont.  C.  C.  P.  2959;  N.  D.  Bey.  Cd.  8246;  Okl.  Bev.  St  1825;  &.  D. 
Pro.  Cd.  377;  Utah   Bev.  St  3989;  Wyo.  Bev.  St  4877. 

Til*  Oregon  Statute  Provides:  "Every  such  testamentary  guardian 
BhaU  give  bond  in  like  manner  and  with  like  conditions  as  is  before  re- 
quired of  a  guardian  appointed  by  the  county  court:  provided,  that  when 
the  testator  in  the  will  appointing  the  guardian  shall  have  ordered  or  re- 
quested that  such  bonds  shall  not  be  given,  the  bond  shaU  not  be  required, 
unless  from  a  change  in  the  situation  or  circumstances  of  the  guardian, 
or  for  other  sufficient  cause,  the  county  court  shaU  think  proper  to  re- 
quire it."    Or.  B.  ft  C.  Cd.  5255. 

Xhe  Statutes  of  Other  States  are  set  forth  under  the  preceding  section. 

[d]  The  California  Statate  (0.  0.  P.  1747)  Provides:  "The  superior 
court  of  each  county,  when  it  appears  necessary  or  convenient,  may 
appoint  guardians  for  the  persons  and  estates,  or  either  of  them,  of 
minors  who  have  no  guardian  legaUy  appointed  by  will  or  deed,  and  who 
are  inhabitants  or  residents  of  the  eounty,  or  who  reside  without  the 
state  and  have  estate  within  the  county.  Such  appointment  may  be 
made  on  the  petition  of  a  relative  or  other  person  on  behalf  of  the  minor, 
er  on  the  petition  of  the  minor,  if  fourteen  years  of  age.  Before  mak- 
ing such  appointment,  the  court  must  cause  such  notice  as  such  court 
deems  reasonable  to  be  given  to  any  person  having  the  care  of  such  minor, 
and  te  such  relatives  of  the  minor  residing  in  the  county  as  the  court  may 
deem  proper.  In  all  such  proceedings  when  it  appears  to  the  satisfaction  of 
the  court,  either  from  a  verified  petition,  or  from  affidavits,  that  the 
welfare  of  the  minor  will  be  imperfled  if  such  minor  is  allowed  to  re- 
main  in  the  custody  of  the  person  then  having  the  ears  oi  such  minor. 


*5ss  formi  mmbers  400-404,  pogL 
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no  jurisdiction  to  appoint  another,*  unless  the  testamentary 
guardianship  has  become  vacant  hy  death,  resignation  or  other- 
wise.^^ Another  condition  precedent  to  the  exercise  of  jurisdic- 
tion is,  that  the  child  must  be  an  inhabitant  or  resident  of  the 
county  in  which  the  appointment  is  made.^^  It  has  been  afiSrmed 
that  a  court  has  no  authority  to  appoint  a  guardian  for  infants 
absent  from  the  state,  although  their  domicile  is  within  it.^    The 


the  court  may  make  an  order  providing  for  the  temporary  enstody  of 
sneh  minor  until  a  hearing  can  be  had  on  sueh  petition;  and  when  it 
appears  to  the  court  that  there  is  reason  to  believe  that  such  n^inor 
will  be  carried  out  of  the  jurisdiction  of  the  court  before  which  the 
application  is  made,  or  will  suffer  some  irreparable  injury  before  com- 
pliance with  such  order  providing  for  the  temporary  custody  of  such 
minor,  can  be  enforced,  such  court  may  at  the  time  of  making  such  order 
providing  for  the  temporary  custody  of  such  minor  cause  a  warrant 
to  be  issued,  reciting  the  facts  and  directed  to  the  sheriff,  coroner,  or 
constable  of  the  county,  commanding  such  officer  to  take  such  minor 
from  the  custody  of  the  person  in  whose  care  such  minor  then  is  and  place 
such  minor  in  custody  in  accordance  with  the  order  of  the  court."  En. 
March  11,  1872.    Amd.  1873-74,  377;  1880,  65;  1903,  204. 

The  Axisona  Statute  Provides:  ''The  probate  judge  of  each  county, 
when  it  appears  necessary  or  convenient,  may  appoint  guardians  for  the 
persons  and  estates,  or  either,  or  both  of  them,  of  minors,  who  have  no 
guardian  legally  appointed  by  will,  or  deed,  and  who  are  inhabitants  or 
residents  of  the  county  or  who  reside  without  the  territory,  and  have  es- 
tate within  the  county.  Such  appointment  may  be  made  on  the  petition  of 
a  relative  or  other  person,  in  behalf  of  such  minor.  Before  making  such 
appointment  the  judge  must  cause  such  notice  as  he  deems  reasonable 
to  be  given  to  the  relative  of  the  minor  residing  in  the  county  and  to  auy 
person  having  care  of  such  minor.''    Ariz.  Bev.  St.  1954. 

The  Idaho  Statute  Provides:  "The  probate  court  of  each  county, 
when  it  appears  necessary  or  convenient  may  appoint  guardians  for  the 
persons  and  estates,  or  either  of  them,  of  minors  who  have  no  guardian 


t  Murphy  v.  Superior  Court,  84 
Cal.  592,  24  Pac.  310. 

10  Estate  of  Henning,  128  Cal.  214, 
79  Am.  St.  Bep.  43,  60  Pac.  762. 

ti  In  re  Baynor,  74  Cal.  421,  16 
Pac.  229;  Estate  of  Taylor,  131  Cal. 
180,  63  Pac.  345.  The  residence  of 
the  father  is  ordinarily  the  residence 
of  his  unmarried  minor  children,  ex- 
cept when  he  has  abandoned  them« 
In  re  Vance,  92  CaL  195,  28  Pac  229. 


u  De  La  Montanya  v.  De  La  Mon- 
tanya,  112  Cal.  131,  44  Pac.  354. 
The  jurisdiction  of  the  court  is  not 
lost  by  an  order  permitting  a  tes- 
tamentary guardian  to  take  the  ward 
out  of  the  state.  Estate  of  Henning, 
128  CaL  214,  60  Pac.  762. 

A  guardian  may  fix  the  residence 
of  his  ward  at  any  place  within  the 
state.    CaL  0.  C.  P.  1753. 
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court  first  applied  to  for  letters  of  guardianship,  when  conflicting 
proceedings  are  instituted  in  different. counties,  has  priority  of 
jurisdiction." 

Under  the  ancient  English  law  courts  of  chancery  had  juris- 
diction over  the  estates  and  persons  of  minors,  as  well  as  of  per- 

legally  appointed  by  will  or  deed,  and  who  are  inhabitants  or  residents 
of  the  county,  or  who  reside  without  the  territory  and  have  estate  within 
the  county.  Such  appointment  may  be  made  on  the  petition  of  a  relative 
or  other  person  on  behalf*  of  the  minor,  or  on  the  petition  of  the  minor, 
if  fourteen  years  of  age.  Before  making  such  appointment,  the  court 
must  cause  such  notice  as  such  court  deems  reasonable  to  any  person 
having  the  care  of  such  minor,  and  to  such  relatives  of  the  minor  in  the 
county  as  the  court  may  deem  proper."    Ida.  Bev.  St.  5770. 

The  Montaoa  Statute  Provides:  ''The  district  court  of  each  county, 
when  it  appears  necessary  or  convenient  may  appoint  guardians  for  the 
persons  and  estates,  or  either  of  them,  of  minors  who  have  no  guardian 
legally  appointed  by  will  or  deed,  and  who  are  inhabitants  or  residents 
of  the  county,  or  who  reside  without  the  state  and  have  estate  within 
the  county.  Such  appointment  may  be  made  on  the  petition  of  a  rela- 
tive or  other  person  on  behalf  of  the  minor,  or  on  the  petition  of  the 
minor,  if  fourteen  years  of  age.  Before  making  such  appointment,  the 
court  or  judge  must  cause  such  notice  as  the  court  or  judge  deems 
reasonable  to  be  given  to  any  person  having  the  care  of  such  minor, 
and  to  such  relatives  of  the  minor  in  the  county  as  the  court  or  judge 
may  deem  proper."    Mont.  C.  G.  P.  2950. 

ThM  Nevada  Statute  Prorldes:  ''When  necessary  or  convenient, 
guardians  of  the  persons  and  estate  or  either,  of  minors,  who  are  in- 
habitants of,  or  reside  in  the  county  wherein  application  may  be  made; 
or  minors  who  being  now  residents  of  the  state,  have  any  estate  in 
such  county,  may  be  appointed  as  herein  provided."    Nev.  Comp.  Lu  559. 

"To  secure  the  appointment  of  a  guardian,  any  relative  of  or  any 
person  interested  in  or  befriending  a  minor,  may  file  in  the  clerk's  office 
•f  the  district  court  of  the  proper  county  a  petition  setting  forth  the 
necessary  facts  and  praying  for  the  appointment  of  some  designated 
person  or  persons  as  guardian  or  guardians.  Upon  such  petition  being 
filed,  the  clerk  shall  give  notice  of  the  hearing  thereof  by  posting  in 
three  public  places  in  the  county,  one  of  which  shall  be  at  the  front 
door  of  the  courthouse  thereof,  a  notice  containing  the  name  or  names 
of  the  minor  or  minors,  the  party  petitioning,  the  object,  and  the  time 
and  place  for  the  hearing,  which  shall  not  be  later  than  ten  days  after 

U  Guardianship  of  Danneker,   67  control  him.     Ariz.   Bev.   St.   1971; 

Cai  643,  8  Pac.  514.    The  court  first  Mont    C.    C.    339;    N.    D.    Bev,    Cd. 

making  the  appointment  of  a  guard-  4128;  Okl.  Bev.  St.  3817;  S.  D.  Civ. 

ian     has     exclusive     jurisdiction     to  Cd.  148;  Utah  Bev.  St.  3986. 
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sons  mentally  incompetent  to  manage  their  own  affairs,  with 
authority  to  appoint  guardians  to  care  for  their  interests.^*  It 
is  not  improbable  that  some  vestige  of  this  authority  may  still 
be  exercised  by  courts  of  equity  in  many  of  the  American  com- 
monwealths,^^ although  it  would  seem  that  the  statutes  of  most 

Bueh  posting.  The  party  petitioning  shall  also  cause  notice  to  be  seryed 
upon  any  person  in  whose  custody  or  care  such  minor  or  minors,  may  be; 
provided,  if  any  person  shall  be  nominated  guardian  by  will,  the  court 
may  on  the  probate  of  such  will,  or  at  any  time  thereafter,  appoint  such 
person  or  persons  guardian  without  any  petition  or  notice."  Nev.  Gomp. 
L.  560. 

The  North  Dakota  Statute  ProvideB:  "The  county  court  of  each 
county,  when  it  appears  necessary  or  convenient,  may  appoint  guardians 
for  the  persons  and  estates  of  either  or  both  of  them,  of  minors  who 
have  no  guardian  legally  appointed  by  the  will  or  deed,  and  who  are 
inhabitants  or  residents  of  the  county,  or  who  reside  without  the  state 
and  have  estate  within  the  county.  Such  appointment  may  be  made 
on  the  petition  of  a  relative  or  other  person  in  behalf  of  such  minor 
after  the  person  having  the  custody  of  such  minor,  and  such  of  his 
relatives  as  the  court  shall  deem  proper,  have  been  cited  to  appear."  N. 
D.  Bev.  Cd.  8236. 

The  Oklahoma  Statate  is  the  same  as  the  Arizona,  except  that  the 
words  "The  probate  court"  are  used  in  place  of  the  words  "The  probate 
judge"  at  the  beginning  of  the  section.    Okl.  Bev.  8t.  1814. 

The  Oregon  Statute  Provides:  "The  county  court  of  each  county,  when 
it  shall  appear  to  it  necessary  or  convenient,  may  appoint  guardians  to 
minors  and  others,  being  inhabitants  or  residents  in  such  county,  and 
also  such  as  shall  reside  without  this  state  and  have  any  estate  within 
the  same."    Or.  B.  ft  G.  Gd.  5259. 

The  South  Dakota  Statute  is  practically  the  same  as  l&e  Montana,  except 
that  the  first  part  of  the  section  contains  the  words  "The  county  court," 
in  place  of  the  words  "The  district  court."-    S.  D.  Pro.  Cd.  366. 

The  Utah  Statute  is  practically  the  same  aa  the  Idaho,  except  that  it 
contains  the  words  "The  district  court"  in  place  of  the  words  "The 
probate  court"  at  the  beginning  of  the  section.    Utah  Bev.  8t.  3994. 

The  Washington  Statate  Provides:  "The  superior  court  of  each  county, 
when  it  shall  become  necessary,  may  appoint  guardians  to  minora  resident 

M  Fox  V.  Minor.  32  Gal.  Ill,  91  In  an  early  California  case  it  was 
Am.  Dec.  566;  see  note  in  98  Am.  asserted  that  jurisdiction  of  the  pro- 
Dec.  733-737.  bate  court  in  matters  of  guardian- 
is  Trotter  v.  Mutual  etc.  Life  ship  did  not  exclude  the  district 
Assn.,  9  S.  D.  596,  62  Am.  St.  Bep.  court  as  a  court  of  equity.  Wilson 
887,  70  N.  W.  843;  8  Pomeroy's  y.  Boach,  4  CaL  362;  Lord  ▼.  Hough, 
£quity      Jurisprudence,      1303-1310.  37  Gal.  657. 
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of  them  eontemplate  that  the  probate  proceeding  shall  be  the  ex- 
clusive procedure  in  all  matters  of  guardianship,  saving  to  equity 
only  a  revisory  fimction  to  grant  relief  from  orders  and  decrees 
on  the  ground  of  fraud,  mistake  and  the  like.^* 


in  said  county,  who  have  no  guardian  appointed  by  will,  or  who  may 
reside  out  of  the  state,  having  estate  within  the  county. ''  Wash.  Bal. 
Cd.  6395  (Pierce's  Cd.  2729). 

"When  it  is  represented  to  the  superior  court  upon  yerified  petition 
of  any  relative  or  friend  that  any  person,  resident  of  the  county,  is  a 
minor  or  is  insane,  or  is  mentally  incompetent  to  manage  his  property, 
and  that  such  person  has  property  needing  care  and  attention,  coupled 
with  an  application  for  appointment  of  a  guardian  for  such  person,  such 
court  may  cause  a  notice  to  be  given  to  such  minor,  insane  or  mentally 
incompetent  person,  of  the  time  and  place  of  hearing  the  application 
for  the  appointment  of  a  guardian  to  manage  the  estate  of  such  person, 
not  less  than  ten  days  before  the  time  so  appointed."  Waah.  L.  1903,  p. 
242,  sec.  1. 

"If  such  minor,  insane  or  mentally  incompetent  person  is  in  the  care, 
eostody  or  control  of  any  person,  officer  or  body,  then  notice  must  be  served 
also  on  such  person,  officer  or  body,  in  charge  of  such  person;  and  such 
person  for  whom  a  guardian  is  sought,  if  able  to  attend,  must  be  produced 
on  the  hearing."    Wash.  L.  1903,  p.  242,  sec.  2. 

"Personal  service  must  be  made  on  such  minor,  insane  or  mentally  in- 
competent person,  if  possible,  and  the  laws  of  the  state  of  Washington 
relating  to  the  manner  of  service  of  summons  shall  apply  to  the  service 
of  the  notice  provided  herein,  as  nearly  as  said  statute  can  apply."  Wash. 
L.  1903,  p.  243,  see.  3. 

"It  shaU  be  the  duty  of  any  person,  officer  or  body  in  the  euatody, 
eharge  or  control  of  any  minor  under  the  age  of  fourteen  years,  insane  per- 
son or  mentaUy  incompetent  person,  when  so  served  with  notice  of  such 
application,  to  forthwith  report  the  service  of  said  notice  to  the  court  of 
the  county  in  which  said  application  is  to  be  heard.  It  shall  be  the  duty 
of  the  prosecuting  attorney  of  said  county  in  aU  cases  td  appear  for  such 
minor,  insane  or  mentaUy  incompetent  person  at  the  hearing  of  said  appli- 
cation, and  in  case  of  the  disability  of  the  prosecuting  attorney  the  court 
flhaU  appoint  a  suitable  person  to  represent  the  said  minor,  insane  or  men- 


10  The  court  in  appointing  a  guard- 
ian of  a  minor  does  not  act  in  the 
exercise  of  its  general  equity  pow- 
ers, but  acts  in  a  special  proceeding 
and  by  virtue  of  the  statutory  pow- 
er conferred  under  sections  1747  to 
1751  of  the  Code  of  Civil  Procedure. 


Guardianship  of  Salter,  142  Cal.  412, 
76  Pac  51. 

It  is  of  course  understood  that 
these  sections  do  not  restrict  the 
superior  court  in  making  all  proper 
orders  for  the  custody  of  children 
in  actions  for  divorce.  Ex  parte 
Gordon,  95  CaL  374^  30  Pae.  561. 
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§  834.  Notice  of  Hearing  of  Petition.*— Before  appointing  a 
guardian,  the  court  to  which  application  is  addressed  must  cause 
such  notice  as  it  deems  reasonable  to  be  given  to  any  person  hav- 
ing the  care  of  the  minor,  and  to  such  of  his  relatives  residing 
in  the  county  as  it  thinks  proper.^*^  The  only  persons  to  be 
notified  are  those  having  the  care  of  the  child,  and  such  relatives 
residing  in  the  county  as  the  court  deems  proper.  The  relatives 
to  be  notified,  and  the  length  and  character  of  the  notice,  rest  in 
the  discretion  of  the  court.^    While  the  requirement  of  notice  to 


tally  ineompetent  person  at  said  hearing:  Provided,  nothing  herein  riiaU 
prevent  said  minor,  inaane  or  mentally  incompetent  person,  or  the  person, 
officer,  or  body  having  snch  person  in  custody,  charge  and  control,  from 
appearing  by  attorney  of  his  own,  and  in  snch  event  it  is  not  the  duty 
of  the  prosecuting  attorney  to  appear  for  such  person."  Wash.  L.  1903,  p. 
243,  sec.  4. 

"When  a  minor  under  the  age  of  fourteen  years,  insane  i>erson  or  men- 
tally incompetent  person  having  property  in  the  state  of  Washington  for 
whom  a  guardian  is  sought  to  be  appointed  resides  out  of  the  state  of 
Washington,  then  the  service  of  the  notice  aforesaid  shall  be  had  against 
said  minor,  insane  person  or  mentally  incompetent  person  by  publishing 
said  notice  for  the  period  of  six  weeks  in  some  suitable  newspaper  of 
general  circulation  published  in  the  county  in  which  the  application  is 
to  be  heard  and  service  shall  be  deemed  to  be  had  at  the  expiration  of  ten 
days  from  the  completion  of  such  publication  of  notice,  whereupon  such 
proceedings  shaU  take  place  as  hereinbefore  provided  herein."  Wash.  L. 
1903,  p.  243,  sec.  5. 

The  Wyoming  Statute  is  practically  the  same  as  the  Idaho,  except  that 
the  first  part  of  the  section  contains  the  words  ''The  district  court  of  each 
county,  or  the  judge  thereof  in  vacation,"  in  place  of  the  words  ''The 
probate  court  of  each  county."  The  Wyoming  statute  does  not  contain 
the  words  "as  the  court  may  deem  proper,"  found  at  the  end  of  the  Idaho. 
Wyo.  Bev.  St.  4866. 


17  See  statutes  under  preceding 
section. 

18  In  re  Chin  Mee  Ho,  140  Cal. 
263,  73  Pac.  1002;  Burroughs  v.  De 
Couts,  70  Cal.  361,  11  Pac.  734.  The 
court  has  authority  to  give  notice  by 
posting  ten  days  in  three  public 
places.  Asher  v.  Yorba,  125  CaL 
513,  58  Pac.  137. 

Where  the  minor  resides  cat  of 


the  state,  the  manner  in  which  and, 
the  period  for  which  the  notice 
shall  be  given  are  subject  en- 
tirely to  the  court's  direction,  with 
perhaps  the  right  of  appeal  to 
the  supreme  court  from  the  order  of 
appointment.  Gronfier  t.  Puymirol, 
19  Cal.  629. 

Under  the  statute  in  force  in  May, 
1866,  the  appointment  of  a  guardian 


•Bee  forme  mumben  401,  40i,  poeU 
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the  person  haying  the  custody  of  the  child  is  mandatory,^*  still 
formal  notice  to  him  is  unnecessary  if  he  has  actual  notice  and 
is  present  and  consenting  to  the  hearing.^  If  notice  is  given  to 
the  person  having  the  custody  of  the  child,  notice  to  the  parent 
is  not  absolutely  essential  to  the  jurisdiction  of  the  court;  but 
if  subsequently  it  should  appear  that  the  parent  had  been  un- 
justly deprived  of  the  child,  the  court  would  undoubtedly  have 
power  to  grant  relief.*^ 

§  635.  Nomination  of  Onardian  by  Infant.* — ^In  determining 
who  shall  have  the  custody  of  a  minor,  courts  always  have  re- 
gard for  his  wishes  if  he  has  reached  years  of  intelligent  dis- 
cretion.^ Under  the  statutes  of  many  states  a  minor  fourteen 
years  of  age  may  nominate  his  own  guardian,  [e] 


[e]  The  CaUfoinia  Statate  (0.  0.  P.  1748)  Provides:  "If  the  minor  ie 
under  the  age  of  fourteen  years,  the  court  may  nominate  and  appoint  his 
guardian.  If  he  is  fourteen  years  of  age,  he  may  nominate  his  own  guard- 
ian, who,  if  approved  by  the  court,  must  be  appointed  accordingly."  £n. 
March  11,  1872.    Amd.  1880,  65. 

The  Arizona  Statute  Provides:  ''If  the  minor  is  under  the  age  of  four- 
teen years,  the  probate    judge  may  nominate  and   appoint  his  guardian. 


of  a  minor  cannot  be  collaterally  at- 
tacked for  insuf&ciency  of  the  notice 
to  the  relatives  of  the  minor,  if  the 
record  recites  that  all  the  near  rela- 
tives of  the  minor  in  the  county  con- 
sented to  the  appointment.  Bur- 
roughs V.  De  Gouts,  70  Gal.  361,  11 
Pac.  734. 

i»  Section  1474  of  the  Code  of 
Civil  Procedure,  requiring  the  court 
to  cause  reasonable  notice  to  be 
given  to  any  person  having  the  care 
of  the  minor,  before  making  an  ap- 
pointment of  a  guardian,  is  manda- 
tory; and  such  notice  is  necessary  to 
give  the  court  jurisdiction.  Estate 
of  Eikerenkotter,  126  CaL  54,  58 
Pac.  370. 

The  appointment  of  a  stranger  as. 
guardian,  within  three  days  after  the 


petition  and  without  notice  to  the 
infant's  relatives  or  persons  having 
its  custody,  is  error.  In  re  Winkle- 
man's  Guardianship,  9  Nev.  303. 

A  written  petition  in  behalf  of 
the  minor,  and  a  notice  of  the  appli- 
cation, must  precede  the  appoint- 
ment of  a  guardian.  Badenhoof  v. 
Johnson,  11  Nev.  87. 

ao  Smith  v.  Biscailuz,  83  Cal.  344, 
21  Pac.  15,  23  Pac.  314;  In  re  Chin 
Mee  Ho,  140  Cal.  263,  73  Pac.  1002. 
Where  the  father  has  the  custody  of 
the  minor,  and  asks  to  be  appointed 
guardian,  notice  to  him  is  unneces- 
sary. Asher  v.  Yorba,  125  CaL  513, 
68  Pac.  137. 

n  In  re  Lundberg,  143  Cal.  402, 
77  Pac.  156;  section  653,  post. 

23  See  section  639,  post. 
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§  636.  Approval  of  Nomination  by  Court. — ^The  nomination  is 
subject  to  the  approval  by  the  court.^    And  if  the  court  dis- 

If  he  is  above  the  age  of  fourteen  yeara  he  may  nominate  his  own  guard- 
ian,   who,   if   approved    t>7  the  judge,  must    t>e  appointed  accordingly." 
Ariz.  Bev.  St.  1955. 

The  Idaho  Statute  is  the  same  as  the  Arizona,  except  that  the  words 
^'probate  court"  are  used  in  place  of  the  words  "probate  judge."  Ida. 
Bev.  St.  5771. 

The  Montana  Statute  is  the  same  as  the  California,  except  that  the  words 
"court  or  judge"  are  used  in  place  of  the  word  "court,"  in  both  instances. 
Mont.  C.  C.  P.  2951. 

The  Nevada  Statute  Provides:  "At  the  time  fixed  in  the  notice  for  the 
hearing,  or  at  such  other  time  to  which  the  hearing  may  be  continued,  upon 
proof  of  the  proper  notices  having  been  posted  and  served,  the  court  may 
hear  the  petition  and  appoint  a  guardian  or  guardians.  If  a  minor  is  above 
the  age  of  fourteen  years,  he  or  she  may  nominate  his  or  her  own  guardian, 
who,  if  approved  by  the  judge,  shall  be  appointed  accordingly,  but  if  the 
guardian  so  nominated  by  the  minor  should  not  be  approved  by  the  judge, 
or  if  the  minor  shall  reside  out  of  the  state  or  is  not  fourteen  years  of 
age,  the  judge  may  nominate  and  appoint  the  guardian."  Nev.  Comp. 
L.  561. 

The  North  Dakota  Statute  is  the  same  as  the  Arizona,  except  that  the 
word  "judge"  is  used  in  place  of  "probate  judge."    K.  D.  Bev.  Cd.  8237. 

The  Oklahoma  Statute  is  the  same  as  the  Arizona,  except  that  the  follow- 
ing sentence  is  added  at  end  of  the  section:  "And  the  probate  court, 
in  appointing  a  guardian,  is  to  be  guided  by  the  considerations  named  in 
the  civil  code."    Okl.  Bev.  St.  1815. 

The  Oregon  Statute  Provides:  "If  the  minor  is  under  the  age  of  four- 
teen years,  the  county  court  may  nominate  and  appoint  his  guardian,  and 
if  he  is  above  that  age,  he  may  nominate  his  own  guardian,  who,  if  ap- 
proved by  the  judge  thereof,  shaU  be  appointed  accordingly;  and  if  the 
guardian  nominated  by  such  minor  shaU  not  be  approved  by  such  judge, 
or  if  the  minor  shaU  reside  without  this  state,  or  if  after  having  been 
cited  by  the  judge  he  shall  neglect  to  nominate  a  suitable  person,  the 
judge  may  nominate  and  appoint  the  guardian,  in  the  same  manner  as  if 
the  minor  were  under  fourteen  years  of  age."    Or.  B.  &  C.  Cd.  5260. 

The  South  Dakota  Statute  is  the  same  as  the  Arizona,  except  that  it  uses 
the  words  "county  judge"  in  place  of  the  words  "probate  judge,"  and 
adds  the  following  sentence  to  the  end  of  the  section:  "And  the  county 
court,  in  appointing  a  guardian,  is  to  be  guided  by  the  considerations 
named  in  the  eivil  code  relating  thereto."    S.  D.  Pro.  Cd.  367. 

The  ntab  Statute  Provides:  "In  appointing  a  guardian  for  a  minor,  the 
court  shaU  be  guided  by  the  following  eonsiderations:    If  the  minor  is  f our- 

tt  See   statutes   under   preceding  section. 
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approves  the  nominee,  or  if  the  minor  fails  to  name  one,  the  court 
may  nominate  and  appoint  a  guardian  the  same  as  though  the 
minor  were  under  fourteen  years,  [f ] 

teen  years  of  age,  lie  may  nbminate  bis  guardian,  sabject  to  the  approval 
of  the  court;  bnt  if  the  court  does  not  approve  such  nomination,  or  if  the 
minor  resides  out  of  the  state,  or  if,  after  having  been  duly  cited  by  the 
court,  he  neglects  for  ten  days  thereafter  to  nominate  a  suitable  person, 
the  court  may  appoint  a  guardian;  if  the  minor  is  not  fourteen  years  of 
age,  the  court  may  appoint  the  guardian,  giving  due  consideration  to  the 
preference  of  the  child,  if  he  be  of  sufficient  age  to  form  an  intelligent 
preference,  but  in  such  case,  the  minor,  at  any  time  after  attaining  th« 
age  of  fourteen  years,  may  appoint  his  own  guardian,  subject  to  the  ap- 
proval of  the  court"    Utah  Bev.  St.  3995. 

The  Washington  Statute  Provides:  "If  'the  minor  is  under  fourteen 
years  of  age,  the  judge  may  nominate  and  appoint  his  guardian;  if  said 
minor  be  over  fourteen  years  of  age,  he  or  she  may  nominate  the  guardian, 
who,  if  approved  by  the  superior  court,  shall  be  appointed  accordingly: 
Provided,  That  no  judicial  officer,  excepting  justice  of  the  peace,  no  per- 
son of  unsound  mind  or  a  party  convicted  of  felony,  or  a  misdemeanor  in- 
volving moral  turpitude,  shaU  be  appointed  guardian,  and  when  a  guardian 
shaU  incur  either  of  the  foregoing  disabilities,  he  shaU  be  displaced.  If 
a  guardian  becomes  superior  judge,  the  superior  court  of  the  proper  county 
shall  appoint  his  successor."    Wash.  BaL  Cd.  6396  (Pierce's  Cd.  2730). 

The  Wyoming  Statate  is  the  same  as  the  California,  except  that  the 
words  "court  or  judge"  are  used  in  place  of  the  word  "court"  in  both 
instances.    Wyo.  Bev.  St.  4867. 

[f]  The  OaUfomla  Statute  (0.  O.  P.  1749)  Provides:  "If  the  guardian 
nominated  by  the  minor  is  not  approved  by  the  court,  or  if  the  minor  re- 
sides out  of  the  state,  or  if,  after  being  duly  cited  by  the  court,  he  neglects 
for  ten  days  to  nominate  a  suitable  person,  the  court  or  judge  may  nomi- 
nate and  appoint  the  guardian  in  the  same  manner  as  if  the  minor  were 
under  the  age  of  fourteen  years."    En.  March  11,  1872.    Amd.  1880,  65. 

The  Arizona,  Idsho,  Montana,  North  Dakota^  Oklahoma^  South  Dakota, 
Washington  and  Wyoming  Statutes  are  practically  the  same  as  the  Cali- 
fornia, except  that  in  place  of  the  word  "court,"  as  it  first  appears  in 
the  section,  Arizona,  North  Dakota,  Oklahoma,  South  Dakota  and  Wash- 
ington use  the  word  "judge."  In  place  of  the  word  "court,"  as  it  ap- 
pears in  the  second  instance,  Arizona,  North  Dakota,  Oklahoma  and  South 
Dakota  use  the  word  "judge";  and  Montana  and  Wyoming  use  the  words 
"court  or  judge."  In  place  of  the  word  "court,"  as  it  appears  in  the 
third  instance,  Arizona  uses  the  word  "judge";  Montana,  North  Dakota, 
Oklahoma  and  Wyoming  use  the  words  "court  or  judge."  Ariz.  Bev.  St. 
1956j   Ida.  Bev.  St.  5772;   Mont  C.  C.  P.  2952;   N.  D.  Bev.  Cd.  8238;   Okl. 
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§  637.  Nomination  by  Ward  After  Arriving  at  Fourteen.* — 
When  a  guardian  has  been  appointed  by  the  court  for  a  minor 
under  the  age  of  fourteen,  the  ward  may,  at  any  time  after  at- 
taining that  age,  nominate  his  own  guardian,  subject  to  the  court's 
approval,  [g] 

§  638.  Persons  Entitled  to  Appointment. — ^The  father  or 
mother  of  the  minor,  if  found  by  the  court  competent  to  discharge 
the  duties  of  guardianship,  ordinarily  is  entitled  to  be  appointed 

Eev.  St.  1816;  8.  D.  Pro.  Cd.  368;  Wash.  Bal.  Cd.  6397  (Pierce's  Cd.  2731); 
Wyo.  Bev.  St.  4868. 

The  Oregon  Statute  is  set  forth  in  the  preceding  section,  and  further 
provides:  "When  such  minor,  being  above  the  age  of  fourteen  years,  shaU 
reside  more  than  ten  miles  from  the  place  of  holding  the  county  court, 
his  nomination  of  a  guardian  may  be  certified  to  the  judge  thereof  by  a 
justice  of  the  peace,  which  shall  have  the  same  effect  as  if  made  in  the 
presence  of  the  court  or  judge."    Or.  B.  &  C.  Cd.  5261. 

[g]  The  Oalifomia  Statute  (O.  O.  P.  1760)  Provides:  "When  a  guardian 
has  been  appointed  by  the  court  for  a  minor  under  the  age  of  fourteen  years, 
the  minor,  at  any  time  after  he  attains  that  age,  may  nominate  his  own 
guardian,  subject  to  the  approval  of  the  court. ' '  En.  March  11,  1872.  Amd. 
1880,  65;    1907,  943. 

The  Arizona,  Idaho,  Montana,  North  Dakota^  Oklahoma^  Sonth  Dakota 
and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  they 
use  the  word  ' '  appoint ' '  in  place  of  the  word  ' '  nominate. ' '  In  place  of  the 
word  ''court"  in  the  first  line  of  the  section,  Arizona  uses  the  words  ''pro- 
bate judge"  and  Idaho  the  words  "probate  court."  In  place  of  the  word 
"court,"  at  the  end  of  the  section,  Montana  and  Wyoming  use  the  words 
".court  or  judge";  North  Dakota,  the  word  "judge";  Oklahoma,  the 
words  "probate  judge";  and  South  Dakota,  the  words  "county  judge." 
Ariz.  Bev.  St.  1957;  Ida.  Bev.  St.  5773;  Mont.  C.  C.  P.  2953;  N.  D.  Bev. 
Cd.  8239;   Okl.  Bev.  St.  1817;   S.  D.  Pro.  Cd.  369;  Wyo.  Bev.  St.  4869. 

The  Nevada  Statute  Provides:  "When  a  guardian  of  a  minor  under  the 
age  of  fourteen  years  has  been  appointed  by  the  judge,  such  minor,  at  any 
time  after  attaining  to  said  age,  may  nominate  his  or  her  guardian  who, 
if  approved  by  the  judge,  shall  be  appointed."    Nev.  Comp.  L.  562. 

The  Utah  Statute  is  set  forth  under  section  635,  ante. 

The  Washington  Statute  Provides:  "When  a  guardian  has  been  ap- 
pointed for  any  minor  under  the  age  of  fourteen,  such  guardian  shall  not 
be  removed  when  such  minor  arrives  at  the  age  of  fourteen,  except  for 
good  cause  shown."    Wash.  Bal.  Cd.  6398  (Pieree's  Cd.  2732). 


*8ee  forma  fiiiin5er«  406,  407,  poiU 
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guardian,  in  preference  to  any  other  person,  [h]  This  right  of  the 
parent  may  be  lost  by  abandoning  the  child,  or  by  such  a  course 
of  conduct  as  makes  him  or  her  unfit  to  have  its  care  and  custody. 
The  rigid  rule  of  the  common  law  which  gave  the  father  the  right 
to  the  custody  and  services  of  his  child,  superior  to  that  of  the 
mother  and  all  others,  has  been  decidedly  relaxed  in  modern  times, 
and  it  is  now  universally  conceded  that  the  parental  right  must 
yield  and  be  subordinated  to  the  best  interests  of  the  child,  even 
to  the  extent  of  its  being  placed  in  the  hands  of  strangers.  In- 
deed, neither  parent  has  any  right  that  can  be  made  to  conflict 
with  the  welfare  of  the  child.^ 


[h]  The  CaUfornia  Statate  (C.  O.  P.  1761)  Provides:  <<The  father  or 
the  mother  of  a  minor  child  under  the  age  of  fourteen  years,  if  found  by 
the  eourt  competent  to  discharge  the  duties  of  guardianship,  is  entitled  to 
be  appointed  a  guardian  of  such  minor  child,  in  preference  to  any  other 
person.  The  person  nominated  by  a  minor  of  the  age  of  fourteen  years  as 
his  guardian,  whether  married  or  unmarried,  may,  if  found  by  the  court 
competent  to  discharge  the  duties  of  guardianship,  be  appointed  as  such 
guardian.  The  authority  of  a  guardian  is  not  extinguished  nor  affected 
by  the  marriage  of  the  guardian."    En.  March  11,  1872.    Amd.  1891,  136. 

The  Arizona  Statute  ProvideB:  "The  father  of  the  minor,  if  living,  and 
in  ease  of  his  decease,  the  mother  while  she  remains  unmarried,  being  them- 
selves respectively  competent  to  transact  their  own  business,  and  not  other- 
wise unsuitable,  must  be  entitled  to  the  guardianship  of  the  minor.''  Ariz. 
Bev.  St.  1958. 

Tba  Idaho  Statute  Provides:  "Either  the  father  or  mother  of  a  minor, 
being  themselves  respectively  competent  to  transact  their  own  business, 


M  In  re  Lundberg,  143  Cal.  402, 
77  Pac  156;  In  re  Van  Loan,  142 
CaL  423,  76  Pac.  37;  Ex  parte  Beck- 
neU,  119  Gal.  496,  51  Pac.  692;  Ex 
parte  Miller,  109  Cal.  643,  42  Pac. 
428;  In  re  Vance,  92  Cal.  195,  28 
Pac  229;  Jones  v.  Bowman,  13  Wyo. 
79,  77  Pac.  439,  67  L.  B.  A.  860; 
Bnsner  v.  McMillan,  37  Wash.  416, 
79  Pac  988;  In  re  Galleher,  2  Cal. 
App.  365,  84  Pac.  352. 

Section  203  of  the  Civil  Code,  pro- 
viding that  the  abuse  of  parental 
authority  is  the  subject  of  judicial 
cognizance  in  a  civil  action,  in  which 
the  child  may  be  freed  from  the  do* 


minion  of  a  parent,  is  not  a  limita- 
tion on  the  power  of  the  superior 
court  to  appoint  a  guardian  of  the 
person  of  a  minor.  In  re  Lundberg, 
143  Cal.  402,  77  Pac  156;  Ex  parte 
Miller,  109  Cal.  643,  42  Pac.  428. 

The  right  of  a  father  in  respect 
to  his  child  is  not  an  absolute  para- 
mount proprietary  right  or  interest 
in  or  to  its  custody,  but  is  in  the 
nature  of  a  trust  reposed  in  him, 
which  imposes  on  him  the  reciprocal 
obligation  to  maintain,  care  for  and 
protect  the  child.  The  law  secures 
him  this  right  so  long  as,  and  no 
longer  than,  he  discharges  the  corral- 
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§  639.  Rules  for  Awarding  Oustody  of  Child.— While  parents 
are  presumed  competent  to  have  charge  of  their  child,^  and  the 
parental  right  will  not  lightly  be  disregarded,^  nevertheless  the 
court,  in  appointing  a  guardian,  is  guided  primarily  by  what 
appears  to  be  for  the  best  interests  of  the  child,  and  may  award 
it  to  a  third  person  whenever  its  well-being  demands  such  a 
course.^  As  between  parents  adversely  claiming  the  guardian- 
ship, neither  is  entitled  thereto  as  a  matter  of  right;  but,  other 
things  being  equal,  a  child  of  tender  years  will  be  given  to  its 
mother,  while  a  child  of  the  age  requiring  education  and  prepara- 
tion fo;*  some  vocation  in  life  will  be  awarded  the  father.^    Of 


and  not  otherwise  nnsnitable,  mnst  be  entitled  to  the  gaardianehip  of  the 
minor."    Ida.  Bev.  St.  5774  (Sess.  L.  1899,  p.  302). 

The  Montana^  Korth  Dakota,  Oklahoma,  South  Dakota^  Washington,  and 
Wyoming  Statutes  are  the  same  as  the  Arizona,  except  as  follows:  Mon- 
tana and  Washington  do  not  contain  the  words,  "While  she  remains  un- 
married"; Wyoming  contains  the  words  ''whether  married  or  not,"  in 
place  of  the  words  "while  she  remains  unmarried."  The  Washington  stat- 
ute does  not  contain  the  words  "and  otherwise  unsuitable."  The  follow- 
ing sentence  is  added  at  the  end  of  the  Montana  section:  "A  married 


ative  duties  and  obligations.  Nu- 
gent T.  PoweU,  4  Wyo.  173,  62  Am. 
St.  Bep.  17,  83  Pac.  23,  20  L.  B.  A. 
199. 

Courts  give  consideration  to  keep- 
ing ehildren  with  the  surviving  mem- 
bers of  the  family  to  which  they  be- 
long. Jones  V.  Bowman,  13  Wyo.  79, 
77  Pac  439,  67  L.  B.  A.  S6% 

The  question  whether  the  father 
or  grandmother  is  the  proper  party 
to  be  appointed  guardian  of  a  minor, 
being  essentially  one  of  fact  for  the 
trial  court,  its  decision,  having  sub- 
stantial evidence  to  support  it,  wiU 
not  be  disturbed.  Estate  of  Lewis, 
137  GaL  682,  70  Pac.  926. 

Under  the  Mexican  law  prevailing 
in  California  before  its  annexation 
to  the  United  States,  the  mother  of 
an  infant  by  a  former  marriage 
could  not  be  continued  as  natural 
guardian,  or  bo  appointed  guardian. 


after   her   second   marriage,    Braly 
▼.  Beese,  51  Cal.  447. 

2&  CampbeU  v.  Wright,  130  CaL 
380,  62  Pac  613;  NorvaU  v.  Zins- 
master,  57  Neb.  158,  73  Am.  St.  Bep. 
500,  77  N.  W.  373. 

26  Hernandez  v.  Thomas,  50  Fla. 
522,  111  Am.  St.  Bep.  137,  39  South. 
641,  2  L.  B.  A.,  N.  S.,  203;  LoveU  v. 
House  of  the  Good  Shepherd,  9 
Wash.  419,  43  Am.  St.  Bep.  839,  37 
Pac  660. 

27  In  re  Lundberg,  143  Cal.  402,  77 
Pac  156;  Estate  of  Dellow,  1  CaL 
App.  529,  82  Pac.  558;  Andrino  v. 
Yates,  12  Idaho,  618,  87  Pac  787; 
Bussner  v.  McMillan,  37  Wash.  416, 
79  Pac  988. 

28  See  statutes  under  this  section; 
Andrino  v.  Yates,  12  Ida.  618,  87 
Pac.  787;  NevUle  v.  Bced,  134  Ala. 
317,  92  Am.  St.  Bep.  35,  32  South. 
659;  MiUer  ▼.  MiUer,  38  Fla.  227,  56 
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two  persons  equally  entitled,  the  preference  will  be  given,  first, 
to  the  parent;  second,  to  one  indicated  by  a  deceased  parent; 
third,  to  one  who  stands  in  the  relation  of  a  trustee  of  a  fund 
for  the  child's  support,  and,  fourth,  to  a  relative. [i]  The  wishes 
of  a  child,  if  he  is  of  a  sufficient  age  to  form  an  intelligent  prefer- 
ence, although  not  conclusive  on  the  court,  will  always  be  given 
due  consideration.^    It  is  not  necessary,  in  order  for  a  child  to 

woman  may  be  appointed  gaardian."  Mont.  G.  G.  P.  2954;  N.  D.  Bev.  Gd. 
8240;  Okl.  Bev.  St.  1818;  8.  D.  Pro.  Gd.  370;  Wash.  Hal.  Gd.  6399  (Pierce's 
Cd.  2733) ;   Wyo.  Bev.  St.  4870. 

Tlie  Kevada  Statate  Provides:  ''The  father,  if  living,  and  in  ease  of 
his  decease,  the  mother,  being  each  competent  to  transact  his  or  her  own 
business,  and  not  otherwise  unsuitable,  shall  be  entitled  to  guardianship 
of  the  minor."    Nev.  Gomp.  L.  563. 

The  Oregon  Statute  Provides:  "Whenever  it  becomes  the  duty  of  the 
county  court  to  appoint  a  guardian  for  a  minor,  the  relations  of  snch  minor, 
whether  male  or  female,  upon  appUcation  to  the  proper  county  court,  shall 
in  aU  cases  be  appointed,  the  nearest  relatiye  having  precedence;  pro- 
vided, that  said  applicant  shaU  be  of  good  moral  character,  and  be  other- 
wise competent  to  discharge  the  duties  of  guardian  to  such  ward."  Or. 
B.  ft  a  Gd.  5258. 

The  Oregon  Statute  ia  further  set  forth  under  section  648,  post. 

The  TTtaJi  Statate  Provides:  ' '  Of  persons  equaUy  entitled  to  the  custody 
in  other  respects,  preference  shaU  be  given  as  follows:  first,  to  a  parent, 
but  as  between  parents  adversely  claiming  the  guardianship,  neither  parent 
shall  be  entitled  to  it  as  of  right,  but,  other  things  being  equal,  if  the 
child  be  of  tender  age,  it  shall  be  given  to  the  mother,  or  if  it  be  of  an 
age  to  require  education  and  preparation  for  labor  or  business,  then  to  the 
father;  second,  to  a  person  who  was  indicated  by  the  wishes  of  a  de- 
ceased parent;  third,  to  the  trustee  of  a  fund  applied  to  the  child's  sup- 
port; fourth,  to  a  relative."    Utah  Bev.  St.  3995. 

[i]  The  California  Statate  (O.  O.  246)  Provides:  <'In  awarding  the 
eostody  of  a  minor,  or  in  appointing  a  general  guardian,  the  court  or  officer 
is  to  be  guided  by  the  following  considerations: 

"1.  By  what  appears  to  be  for  the  best  interest  of  the  child  in  respect 
to  its  temporal  and  its  mental  and  moral  welfare;  and  if  the  child  is  of  a 

Am.   St.  Bep.   166,   20   South.   989;  of  sufficient  maturity  to  realize  in  a 

liarshaU  v.  Beams,  32  Fla.  499,  37  measure  his  situation  cannot,  inde- 

Am.    St.    Bep.    118,    14  South.  95;  pendent  of  or  despite  other  circum- 

Green  y.  Gampbell,  35  W.  Ya.  698,  29  stances,  control  in  the  determination 

Am.  St.  Bep.  843,  14  S.  £.  212.  of  his  custody.     Stapleton  v.  Pojm- 

»  See  statutes  under  this  section.  ter.  111  Ky.  264,  98  Am.  St.  Bep. 

The  wishes  or  judgment  of  a  child  411,  62  S.  W.  730^  53  L.  B.  A«  784. 
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enjoy  this  privilege,  fhat  he  should  have  reached  the  age  of  four- 
teen.«» 

§  640.  Bond,  Oath  and  Letters  of  Guardian.*— Before  the 
order  of  eourt  appointing  a  guardian  takes  effeet,^^  and  before 
letters  issue,  he  must  file  a  bond,  to  be  approved  by  the  judge. [j] 

sufficient  age  to  form  an  intelligent  preference,  the  court  may  consider 
that  preference  in  determining  the  question; 

''2.  As  between  parents  adyersely  claiming  the  custody  or  guardianship, 
neither  parent  is  entitled  to  it  as  of  right;  but  other  things  being  equal, 
if  the  child  is  of  tender  years,  it  should  be  given  to  the  mother;  if  it  is 
of  an  age  to  require  education  and  preparation  for  labor  and  business,  then 
to  the  father; 

''3.  Of  two  persons  equally  entitled  to  the  custody  in  other  respects,  pref- 
erence is  to  be  given  as  follows: 

''(1)  To  a  parent; 

"(2)  To  one  who  was  indicated  by  the  wishes  of  a  deceased  parent; 

"(3)  To  one  who  already  stands  in  the  position  of  a  trustee  of  a  fund 
to  be  applied  to  the  child's  support; 

"(4)    To  a  relative, 

''4.  Any  parent  who  knowingly  or  willfully  abandons,  or  having  the  abil- 
ity so  to  do,  fails  to  maintain  his  minor  child  under  the  age  of  fourteen 
years,  forfeits  the  guardianship  of  such  child;  and  any  parent  or  guardian 
who  knowingly  permits  his  child  or  ward  to  remain  for  the  space  of  one 
year  in  any  orphan  asylum  of  this  state,  wherein  such  child  is  supported 
by  charity,  and  who,  during  such  period,  fails  to  give  notice  in  writing  to 
the  managers  or  officers  of  such  asylum  that  he  is  such  parent  or  guardian, 
abandons  and  forever  forfeits  all  right  to  the  guardianship,  care,  custody, 
and  control  of  such  child.  The  officers  and  managers  of  any  orphan  asylum 
having  any  such  abandoned  child  in  its  care  have  the  preferred  right  to  the 
guardianship  of  such  child. '*  En.  March  21,  1872.  Amd.  1873-74^  196; 
1905,  728. 

The  Arizona,  Montana,  Kortli  Dakota,  OUaboma  and  Bonth  Dakota  8tat- 
ittes  are  practically  the  same  as  ■  the  California,  except  that  they  do  not 
contain  subdivision  4.  Ariz.  Bev.  St.  1972;  Mont.  C.  0.  340;  N.  D.  Bev. 
Od.  4129,  4130;   OkL  Bev.  St.  3818,  3819;   8.  D.  Civ.  Cd.  149,  150. 

[j]  The  California  Btatnta  (O.  C.  P.  1754)  ProvideB:  ''Before  the  order 
appointing  any  person  guardian  under  this  chapter  takes  effect,  and  before 

so  Willet  V.  Warren,  34  Wash.  647,  of  a  guardian  does  not  invalidate  the 

76  Pac.  273.  guardianship    proceedings,   as  it  is 

n  Murphy  v.  Superior  Court,  84  merely  an  error,  and  not  an  excess  of 

Cal.  592,  24  Pac.  310.    The  failure  to  jurisdiction.    In   re   Chin  Mee  Ho, 

require  a  bond  on  the  appointment  140  CaL  263,  73  Pae.  1002. 
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Upon  the  bond  being  filed  and  approved,^  letters  of  gaardianship 
must  issue  to  the  appointee.    In  form  they  must  be  substantially 

letters  issue,  the  eourt  must  require  of  such  person  a  bond  to  the  minor  with 
sufficient  sureties,  to  be  approved  by  the  judge,  and  in  such  sum  as  he  shall 
order,  conditioned  that  the  guardian  will  faithfully  execute  the  duties  of 
his  trust  according  to  law,  and  the  following  conditions  shall  form  a  part 
of  such  bond  without  being  expressed  therein: 

"1.  To  make  an  inventory  of  all  the  estate,  real  and  personal,  of  hia 
ward,  that  comes  to  his  possession  or  knowledge,  and  to  return  the  same 
within  such  time  as  the  court  may  order. 

"2.  To  dispose  of  and  manage  the  estate  according  to  law  and  for  the 
best  interest  of  the  ward,  and  faithfully  to  discharge  his  trust  in  relation 
thereto,  and  also  in  relation  to  the  care,  custody,  and  education  of  the  ward. 

"3.  To  render  an  account  on  oath  of  the  property,  estate,  and  moneys 
of  the  ward  in  his  hands,  and  all  proceeds  or  interests  derived  therefrom, 
and  of  the  management  and  disposition  of  the  same,  within  three  months 
after  his  appointment,  and  at  such  other  times  as  the  court  directs,  and 
at  the  expiration  of  his  trust  to  settle  his  accounts  with  the  court,  or  with 
the  ward,  if  he  be  of  full  age,  or  his  legal  representatives,  and  to  pay  over 
and  deliver  all  the  estate,  moneys,  and  effects  remaining  in  his  hands,  or 
due  from  him  on  such  settlement,  to  the  person  who  is  lawfully  entitled 
thereto.  Upon  filing  the  bond,  duly  approved,  letters  of  guardianship  must 
issue  to  the  person  appointed.  In  form  the  letters  of  guardianship  must 
be  substantially  the  same  as  letters  of  administration,  and  the  oath  of  the 
guardian  must  be  indorsed  thereon  that  he  wiU  perform  the  duties  of  his 
office  as  such  guardian  according  to  law."  En.  March  11,  1872.  Amd, 
1880,  65. 

The  Aiixoruk,  Idabo,  Montanay  OUahoma^  South  Dakota  and  Wyoming 
Statatea  are  practically  the  same  as  the  California,  except  that  the  word 
"judge"  is  used  in  place  of  the  word  "court"  throughout  the  section. 
Ariz.  Bev.  St.  1961;  Ida.  Bev.  St.  5777;  Mont.  0.  C.  P.  2957;  Okla.  Bev. 
St.  1821;  S.  D.  Pro.  Cd.  373;  Wyo.  Bev.  St.  4873. 

Xlia  Nevada  Statute  Provides:  "Before  the  order  appointing  any  person 
or  guardian  under  this  act  shall  take  effect,  and  before  letters  shall  issue, 
the  person  or  persons  so  appointed  shall  take  and  subscribe  the  official 
•ath,  to  be  endorsed  on  the  letters,  and  shall  give  bond  to  the  minor  or 
minors  in  such  sum  as  the  court  may  order,  with  at  least  two  sufficient  sure- 
ties to  be  approved  by  the  court  or  judge,  and  conditioned  that  the  guard- 
ian shaU  faithfully  execute  the  duties  of  his  or  her  trust  according  ta 
law;  and  the  following  conditions  shall  be  deemed  to  form  a  part  of  such 
bond  without  being  expressed  therein:  First — To  make  a  full  and  true 
inventory  of  all  the  estate,  real  and  personal,  of  the  ward,  and  have  the 
same  appraised  by  three  disinterested  persons,  to  be  appointed  by  the 

n  The  bond  of  a  guardian  must  be  filed  with  the  clerk  of  the  court* 
statutes  under  section  725,  post. 
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the  same  as  letters  of  administration,  and  the  oath  of  the  guardian 
must  be  indorsed  thereon  that  he  will  perform  his  duties  accord- 
ing to  law.® 

court  or  judge,  and  to  return  and  file  in  the  clerk's  office,  within  twenty 
days  after  qualifying,  such  inventory  and  appraisement  under  oath.  Sec- 
ond— To  manage  all  such  estate  according  to  law  and  for  the  best  interest 
of  the  ward,  and  to  discharge  faithfully  his  or  her  trust  in  relation  thereto, 
and  also  in  relation  to  the  care,  custody  and  education  of  the  ward.  Third — 
To  render  under  oath  a  true  account  of  the  property,  estate  and  moneys  of 
the  ward,  and  aU  proceeds  or  interest  derived  therefrom,  and  of  the  man- 
agement and  disposition  of  the  same,  within  one  year  after  appointment, 
and  annuaUy  thereafter,  and  at  such  other  time  as  the  court  may  direct. 
Fourth — ^At  the  expiration  of  his  trust,  to  settle  his  or  her  final  account 
with  the  court  or  with  the  ward,  or  his  or  her  legal  representative,  and  to 
pay  over  all  moneys,  and  deliver  all  the  estate  and  effects  remaining  in  his 
or  her  hands  or  justly  chargeable  to  the  guardian  on  such  settlement,  to 
the  person  or  persons  lawfully  entitled  thereto.  Upon  filing  such  bonds 
duly  approved  by  the  district  judge,  and  taking  the  oath  of  office  as  afore- 
said, the  clerk  shall  issue  letters  of  guardianship  to  the  person  or  persons 
appointed.  Letters  of  guardianship  may  be  substantially  in  the  following 
form:  (After  properly  entitling  court  and  cause.)     Whereas,  by  order  of 

said  court  herein  made  and  entered  on  the  day  of  ,  1 , 

was  (or  were,  as  the  case  may  be)  appointed  guardian  of  the 

(person  and  estate,  or  either,  as  the  case  may  be)  of ,  minor; 

sad,  whereas,  the  said has  (or  have,  as  the  case  may  be)  duly 

qualified  according  to  law,  these  letters  are  hereby  issued  to  , 

as  such  guardian.    Witness  my  hand  and  the  seal  of  said  court,  this  -^— 

day  of • ,  Clerk.    Provided,  if  a  person  is  appointed  im 

a  will  to  be  guardian  without  bonds,  the  court  may  direct  letters  to  issue 
to  such  on  taking  and  subscribing  the  oath  of  office. ' '    Nev.  Comp.  L.  565. 

Tba  Kortb  Dakota  Btatate  Proirldies:  "Before  the  order  appointing  any 
person  guardian  under  this  chapter  takes  effect  and  before  letters  issue,  the 
judge  must  require  such  person  to  give  bond  with  sufficient  sureties,  and 
otherwise  qualify  as  prescribed  in  chapter  5  of  this  code.''  N.  D.  Bev.  Gd. 
S243. 

The  Ongon  Btatnta  Proyides:  "Every  such  guardian  shall  give  bond 
with  surety  or  securities  to  the  state  of  Oregon  in  such  sum  as  the  county 
court  may  order,  with  conditions  as  follows:    !•  To  make  a  true  inventory 

tt  See  statutes  under  this  section.  ward's   property   on   the   following 

Where    a    mother    was    appointed  day  was  held  valid,  though  no  letters 

guardian  of  the  person  and  estate  of  of  guardianship  has  been  issued  to 

her  minor  son,  and  on  the  same  day  her,  and  she  had  not  taken  the  oath 

presented  her  bond,  which  was   ap-  of    office.    Whyler    ▼•    Van    Tiger 

proved,  a  lease  made  by  her  of  the  (OaL)^  14  Pac  846, 
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§  641.  JuBtiflcation  of  Sureties.* — ^The  general  rules  applicable 
to  the  qualification  and  justification  of  sureties  apply  on  the  bond 
of  a  guardian,  [k] 

of  aD  the  real  estate,  and  of  all  the  goods,  ebattels,  rights,  and  credits 
of  the  ward  that  shall  eome  to  his  possession  or  knowledge,  and  to  return 
the  same  into  the  countj  court  at  sach  time  as  the  judge  maj  order; 
2.  To  dispose  of  and  manage  all  such  estate  and  effects  according  to  law, 
and  for  the  best  interest  of  the  ward;  and  faithfuUj  to  discharge  his 
trust  in  relation  thereto,  and  in  relation  to  the  custod7,  education,  and 
maintenance  of  the  ward;  3.  To  render  on  oath  an  account  of  the  property 
in  his  hands,  including  the  proceeds  of  all  real  estate  sold  by  him,  and  of 
the  management  and  disposition  of  all  such  property,  within  one  year  after 
his  appointment,  and  at  such  other  times  as  the  county  court  shall  direct; 
4.  At  the  expiration  of  his  trust,  to  settle  his  accounts  with  the  county 
court  or  with  the  ward,  or  his  legal  representatives,  and  ta  pay  and  de- 
liver over  all  the  estate  and  effects  remaining  in  his  hands,  or  due  from 
him  on  such  settlement,  to  the  person  or  persons  who  shaU  be  lawfully  en- 
tified  thereto.''    Or.  B.  &  G.  Gd.  5268. 

The  Washington  Statate  Provides:  ''The  eourt  shaU  take  of  each  guard- 
ian  appointed  a  bond,  with  approved  security,  payable  to  the  state  of 
Washington,  in  a  sum  double  of  the  minor's  estate,  real  and  personal,  eon- 
dftioned  as  follows:  The  condition  of  this  obligation  is  such,  that  if  the 
above-bound  A.  B.,  who  has  been  appointed  guardian  for  G.  D.,  shaU  faith- 
fully discharge  the  office  and  trust  of  such  guardian  according  to  law,  and 
shaU  render  a  fair  and  just  account  of  his  said  guardianship  to  the  supe- 
rior eourt  of  the  county  of  ,  from  time  to  time,  as  he  shall 

thereto  be  required  by  said  court,  and  comply  with  all  orders  of  said  court, 
lawfully  made,  relative  to  the  goods,  chattels,  and  moneys  of  such  minor, 
and  render  and  pay  to  such  minor  all  moneys,  goods,  and  chattels,  title 
papers,  and  effects  which  may  come  into  the  hands  or  possession  of  such 
guardian  belonging  to  such  minor,  when  such  minor  shall  thereto  be  enti- 
tled, or  to  any  subsequent  guardian,  should  such  court  so  direct,  this  obli- 
gation shall  be  void,  or  otherwise  to  remain  in  full  force  and  virtue. 
Which  bond  shall  be  for  the  use  of  such  minor,  and  shall  not  become  void 
upon  the  first  recovery,  but  may  be  put  in  suit  from  time  to  time  against 
all  or  any  one  or  more  of  the  obligors,  in  the  name  and  [for]  the  use 
and  benefit  of  any  j>erson  entitled  by  a  breach  thereof,  until  the  whole 
penalty  shaU  be  recovered  thereon."    Wash.  Bal.  Gd.  6403. 

[k]  The  California  Statute  (O.  O.  P.  1809)  Proyides:  "The  provisions 
of  section  ten  hundred  and  fifty-seven  are  hereby  declared  to  apply  to 
guardians  appointed  by  the  court,  and  to  the  bonds  taken  or  to  be  taken 
from  such  guardians,  and  to  the  sureties  on  such  bonds."  En.  March  11, 
1872. 
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§  642.  Conditions  in  Bond  and  Order  of  Appointment — ^The 
statutes  of  many  of  the  states  specify  the  conditions  which  must 
be  expressed  in  the  bond,  in  the  matter  of  returning  inventories, 
rendering  accounts,  and  the  like."  The  court  may,  with  the  con- 
sent of  the  guardian,  insert  in  the  order  of  appointment  con- 
ditions not  otherwise  obligatory  for  the  care,  education  and  wel- 
fare of  the  ward,  and  for  the  care  and  custody  of  his  property.  [1] 

Tbe  Idaho  Statute  Provides:  ''The  proyisions  ae  to  qualification  and 
justification  of  sureties  to  undertakings  are  hereby  declared  to  apply  to 
guardians  appointed  by  the  court,  and  to  the  bonds  taken,  or  to  be  taken, 
from  such  guardians,  and  to  be  sureties  on  such  bonds."  Ida.  Be  v.  St. 
5829. 

The  Montana  Statnte  Provides:  "The  provisions  of  section  1899  are 
hereby  declared  to  apply  to  guardians  appointed  by  the  court  or  judge, 
and  to  the  bonds  taken  or  to  be  taken  from  such  guardians,  and  to  the 
sureties  on  such  bonds. ' '    Mont.  C.  C.  P.  3059. 

Tim  Utah  Statute  Provides:  "The  provisions  of  the  probate  code  re- 
specting the  oaths  of  office  and  bonds  of  executors  and  administrators,  and 
their  resignation  and  removal,  so  far  as  applicable,  shaU  apply  to  and  gov- 
ern the  oaths  of  office,  bonds,  resignation,  and  removal,  respectively,  of 
guardians.''    Utah  Bev.  St.  3991. 

The  Washington  Statnte  Provides:  "All  the  provisions  of  chapter  101, 
relative  to  bonds  given  by  executors  and  administrators,  shall  apply  to 
bonds  taken  of  guardians."    Wash.  Bal.  Gd.  6408  (Pierce's  Gd.  2744). 

[1]  The  Oallfoxnla  Statute  (O.  O.  P.  1755)  Provides:  "When  any  person 
is  appointed  guardian  of  a  minor,  the  court  may,  with  the  consent  of 
such  person,  insert  in  the  order  of  appointment,  conditions  not  other- 
wise obligatory,  providing  for  the  care,  treatment,  education,  and  welfare 
of  the  minor;  and  for  the  care  and  custody  of  his  property.  The  per- 
formance of  such  conditions  shall  be  a  part  of  the  duties  of  the  guardian, 
for  the  faithful  performance  of  which  he  and  the  sureties  on  his  bond 
shall  be  responsible."     En.  March  11,  1872.    Amd.  1880,  66;  1899,  4. 

The  Arizona  Statute  Provides:  "When  any  person  is  appointed  guardian 
of  a  minor,  the  probate  judge  may,  with  the  consent  of  such  person, 
insert  in  the  order  of  appointment  conditions  not  otherwise  obligatory, 
providing  for  the  care,  treatment,  education  and  welfare  of  the  minor. 
The  performance  of  such  conditions  is  a  part  of  the  duties  of  the  guardian, 
for  the  faithful  performance  of  which  he  and  the  ^sureties  on  his  bond 
are   responsible."    Ariz.  Bev.  St.  1962. 

The  Idaho,  North  Dakota^  Oklahoma,  Sonth  Dakota,  Utah,  and  Wyoming 
Statutes  are  the  same  as  the  Arizona,  except  that  in  place  of  the  words 

M  See  statutes  under  preceding  section. 
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§  643.  Becording  of  Bond  and  Letters. — ^The  bond  and  letters 
of  guardianship,  with  the  affidavits  and  certificates  thereon,  must 
be  recorded  by  the  clerk  of  the  court,  [m] 

§  644.  Entry  of  Order  of  Appointment. — ^The  order  appointing 
the  guardian  must  be  entered  as  and  become  a  decree  of  court,  [n] 

"probate  judge''  Idaho  contains  the  words  "probate  conrt";  North 
and  South  Dakota,  the  words  "county  judge";  Utah,  the  word  "court"; 
and  Wyoming,  the  words  "court  or  judge."  Ida.  Rev.  8t.  5778;  N.  D. 
BeT.  Cd.  8244;  Okl.  BeT.  8t.  1822;  8.  D.  Pro.  Gd.  374;  Utah  Bev.  St.  3988; 
Wyo.  Bov.  St.  4874. 

[m]  The  Oallfomla  Statute  (O.  O.  P.  1756)  PxoYides:  "AU  letters  of 
guardianship  issued,  and  all  guardian's  bonds  executed  under  the  provisions 
of  this  chapter,  with  the  afAdavits  and  certificates  thereon,  must  be 
recorded  by  the  derk  of  the  court  having  jurisdiction  of  the  persons 
and  estates  of  the  wards."    En.  March  11,  1872.     Amd.  1880,  66. 

The  Arizona^  Idaho,  Oklahoma,  Sooth  Dakota^  and  Wyoming  Statutes 
are  practicaUj  the  same  as  the  California,  except  that  in  place  of  the  word 
"court,"  Arizona  and  Idaho  use  the  words  "probate  court";  Oklahoma, 
the  words  "judge  of  the  probate  court";  and  South  Dakota,  the  words 
"judge  of  the  county  court."  Ariz. 'Bev.  St.  1963;  Ida.  Bey.  St.  5770; 
Okl.  Bev.  St.  1823;  S.  D.  Pro.  Cd.  375;  Wyo.  Bev.  St.  4875. 

[n]  The  Oalifomia  Statute  (C.  O.  P.  1808)  ProYldes:  "Any  order 
appointing  a  guardian,  must  be  entered  as  and  become  a  decree  of  the 
court.  The  proyisions  of  this  title  relative  to  the  estates  of  decedents, 
•D  far  as  they  relate  to  the  practice  in  the  superior  court,  apply  to  pro- 
ceedings under  this  chapter."    En.  March  11,  1872.    Amd.  1880,  72. 

The  Ailsona  Statute  ProvideB:  "The  power  conferred  upon  the  pro- 
bate judge  in  relation  to  guardian  and  wards  may  be  exercised  by  him 
at  chambers,  or  as  the  act  of  the  probate  court,  when  holding  such  court; 
and  any  order  appointing  a  guardian  must  be  entered  as  and  become 
a  decree  of  the  court.  The  provisions  of  this  title  relative  to  the  estates 
of  decedents,  so  far  as  they  relate  to  the  practice  in  the  probate  or  the 
district  courts,  applies  to  proceedings  under  this  chapter."  Ariz.  Bev. 
St.  2034. 

The  Idalio,  Oklahoma,  and  South  Dakota  Statutes  are  practically  the 
same  as  the  Arizona,  except  that  in  place  of  the  words  "probate  judge," 
South  Dakota  has  the  words  "county  judge";  in  place  of  the  words 
"probate  court,"  South  Dakota  has  the  words  "county  court";  and 
in  place  of  the  words  "probate  or  district  courts,"  South  Dakota  has 
the  words  "county  or  circuit  courta"  Ida.  Bev.  St.  5828;  Okl.  Bev.  St. 
1871;  S.  D.  Pro.  Cd.  427. 

The  Montana  Statute  Provides:  "All  orders  must  be  entered  in  the 
'Ainutes  of  the  court  kept  for  probate   proceedings.    The   provisions  of 
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§  645.  Appointment  of  More  than  One  Gnardian. — ^The  court 
has  a  discretion,  when  necessary,  to  appoint  more  than  one 
guardian  of  any  person  subject  to  guardianship,  each  of  whom 
must  give  a  separate  bond,  and  be  governed  and  liable  as  a  sole 
guardian,  [o]  On  the  death  of  one  of  two  or  more  joint  guardians, 
the  power  continues  in  the  survivor  until  a  further  appointment 
is  made." 

§  646.  Confidential  Relation  Between  Gnardian  and  Ward. — 
The  relation  of  guardian  and  ward  is  confidential,  and  is  declared 

this  title  relative  to  the  estates  of  the  decedents,  so  far  as  they  relate 
to  practice  in  the  district  court,  apply  to  proceedings  under  this  chapter." 
Mont.  C.  C.  P.  3058. 

The  Utah  Statute  Provides:  ''The  provisions  of  this  title  relative  to 
the  estates  of  decedents  shaU,  as  far  as  conformable,  apply  also  to 
guardianship  matters."    Utah  Bev.  St.  3993. 

The  Wyoming  Statute  Provides:  "Any  order  appointing  a  guardian 
must  be  entered  as  and  become  a  decree  of  the  court.  The  provisions 
of  this  division  relative  to  the  estates  of  decedents,  so  far  as  they  relate 
to  the  practice  in  the  court,  apply  to  proceedings  relating  to  estates  of 
wards."    Wyo.  Bev.  St  4949. 

[o]  The  OaUfomla  Statute  (O.  O.  P.  1807)  Provides:  ''The  court, 
in  its  discretion,  whenever  necessary,  may  appoint  more  than  one 
guardian  ef  any  person  subject  to  guardianship,  each  of  whom  must 
give  a  separate  bond,  and  be  governed  and  liable  in  aU  respects  as  a 
sole  guardian."    En.  March  11,  1872.    Amd.  1907,  945. 

The  Arizona  Statute  Provides:  "The  court,  in  its  discretion,  when- 
ever necessary,  may  appoint  more  than  one  guardian  of  any  person 
subject  to  guardianship,  who  must  give  bond  and  be  governed  and  liable 
in  aU  respects  as  a  sole  guardian."    Ariz.  Bev.  St.  2033. 

The  Idaho,  Montana^  North  Dakota^  Oklahoma,  South  Dakota^  Utah 
and  Wyoming  Statutes  are  the  same  as  the  Arizona,  except  that  in 
place  of  the  words  "The  court  in  its  discretion,"  Montana  and  Wyoming 
have  the  words  "The  court  or  judge,  whenever  necessary,"  and  Utah 
has  the  words  "The  court."  Ida.  Bev.  St.  6827;  Mont.  C.  G.  P.  3057; 
K.  D.  Bev.  Cd.  8286;  Okl.  Bev.  St.  1870;  &  D.  Pro.  Gd.  426;  Utah  Bev.  St. 
3987;  Wyo.  Bev.  St.  4948. 

The  Kevada  Statute  Provides:  "The  court  in  its  discretion  may  appoint 
more  than  one  guardian  of  any  person  or  estate  subject  to  guardianship." 
Mev.  Gomp.  L.  602. 

"Joint  guardians  may  unite  in  a  bond  to  the  ward  or  wards  or  eaek 
may  give  a  separate  bond."    Nev.  Gomp.  L.  60a» 

SB  See  statutes  under  section  720,  post. 
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by  the  codes  of  some  states  to  be  subject  to  the  provisions  of  the 
''title  on  trusts."  [p]  The  fiduciary  relation  exists  for  a  time 
after  the  guardianship  has  ceased,  and  so  long  as  it  continues 
all  transactions  between  the  guardian  and  his  ward  will  be 
scrutinized  by  the  court,  to  the  end  that  no  undue  advantage 
over  the  latter  is  obtained.* 

§  647.  Control  of  Court  Over  Guardian. — ^In  the  management 
of  the  person  or  property  intrusted  to  him,  a  guardian  is  subject 
to  the  control  of  the  court  appointing  him.[q]  Under  this  rule, 
it  is  competent  for  the  court  to  allow  the  father,  who  is  not  an 
improper  character,  to  have  access  to  his  child  while  in  the  cus- 
tody of  a  guardian.^ 

§  648.  Control  of  Guardian  Over  Ward. — The  language  of 
some  of  the  decisions  and  statutes  may  suggest  that  the  super- 
vision of  the  court  over  guardians  extends  to  all  matters  incident 

[p]  The  CaUfonOa  Btatnta  (O.  0.  260)  Provides:  '<The  relation  of 
goardian  and  ward  is  confidential,  and  is  subject  to  the  proviaiona  of  the 
title  on  Troaf    En.  March  21,  1872. 

The  Arlsona»  Montana,  Korth  Dakota^  South  Dakota^  and  Oklahoma 
Statates  are  practically  the  same  as  the  California.  Ariz.  Be  v.  St.  1976; 
Mont.  G.  C.  344;  N.  D.  Bev.  Cd.  4134;  OkL  Bev.  St.  3823;  a  D.  ay.  Cd. 
154. 

[O]  The  Oalifomia  Statute  (0.  0.  251)  ProvideB:  ''In  the  management 
and  disposition  of  the  person  or  property  committed  to  him,  a  guardian 
may  be  regulated  and  controUed  by  the  court.''    En.  Mardh  81,  1S72. 

The  Arizona,  Montana,  Horth  Dakota^  Oklahoma,  and  South  Dakota 
Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St.  1977;  Mont  C  G. 
345;  N.  D.  Bev.  Cd.  4135;  OkL  Bev.  St.  3824;  S.  D.  Civ.  Cd.  155. 

M  Seoville  v.  Brock,  79  Yt.  449,  vantage  at  the  expense  of  the  ward, 

118  Am.  St.  Bep.  975,  05  AtL  577;  such  act  is  fraudulent."    Deegan  t. 

Baum  V.  Hartmann,  226  lU.  160,  117  Deegan,  22  Ney.  185,  58  Am.  St.  Bep. 

Am.  St.  Bep.  246,  80  N.  E.  711;  Kis-  742,  37  Pac.  360. 

ling  T.  Shaw,  33  CaL  425,  91  Am.  If  a  guardian  fraudulently  procures 

Dec  644.  a  deed  of    land    belonging    to    hia 

"The  office  of  guardian  is  one  of  wards  to  be  made  to  himself,  his  title 

trust  and  obligation.    He  is  bound  is  void.    Coffey  t.  Greenfield,  62  CaL 

to  act  for  the  best  interest  of  his  602. 

ward,    and    not    for    his  own;  and  87  Guardianship     af     Boas     (CaL 

whenever  he  seeks  to  gain  an  ad-  App.),  92  Pac  671. 
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to  the  trust  and  to  details  in  the  management  of  the  estate.^  But 
this  is  far  from  the  truth.  A  general  guardian,  equally  with  an 
executor  or  administrator,  is  entitled  to  the  exclusive  possession 
and  general  management  of  the  estate  committed  to  his  charge, 
and  the  court  has  no  authority  to  interfere  without  cause  in  his 
adminif^tration.^^  In  fact,  the  express  terms  of  the  statutes  give 
to  guardians  the  management  of  the  estate,  and  the  care  and 
custody  of  the  person,*®  of  their  ward,  [r] 


[r]  The  California  Statute  (0.  0.  P.  1753)  Provides:  ''Every  guardian 
appointed  has  the  custody  and  care  of  the  education  of  the  minor,  and 
the  care  and  management  of  hia  estate,  until  such  minor  arrives  at  the 
age  of  majority  or  marries,  or  until  the  guardian  is  legally  discharged, 
unless  he  is  appointed  guardian  onlj  of  the  person  of  the  ward.  In 
that  event,  the  guardian  is  charged  with  the  custody  of  the  ward,  and  muat 
look  to  his  support,  health,  and  education.  He  may  fix  the  residence 
of  the  ward  at  any  place  in  the  state,  but  not  elsewhere  without  the 
permission  of  the  court."    En.  March  11,  1872.    Amd«  1907,  943. 

The  Arizona  Statute  Pro'Vides:  "Every  guardian  appointed  shaU  have 
the  custody  and  care  of  the  minor,  and  the  care  and  management  of  hia 
estate,  until  such  minor  arrives  at  the  age  of  majority  or  marries,  or 
until  the  guardian  is  legaUy  discharged."    Ariz.  Bev.  St.  1960. 

The  Idaho  Statute  Provides:  "Every  guardian  appointed  shaU  have 
the  custodj  and  care  of  the  education  of  the  minor,  and  the  care  and 
management  of  his  estate,  until  such  minor  arrives  at  the  age  of  majority 
or  marries,  or  until  the  guardian  is  legally  discharged*"  Ida.  Bev.  St. 
5776. 

The  Montana,  North  Dakota,  Oklahoma,  and  South  Dakota  Statutes 
are  the  same  as  the  Idaho.  Mont.  C.  C.  P.  2956;  N.  D.  Bev.  Cd.  8242; 
Okl.  Bev.  St.  1820;  S.  D.  Pro.  Gd.  372. 

The  Kevada  Statute  Provides:  "Every  guardian  appointed  as  afore- 
said, shall  have  the  custody  and  tuition  of  the  minor,  and  the  care  and 
management  of  the  estate,  of  which  appointment,  until  such  minor  shall 
attain  to  the  age  of  twenty-one  years,  if  a  male,  or  eighteen  years,  if 


n  Guardianship  of  Boss  (CaL 
App.),  92  Pac.  671;  statutes  under 
preceding  section. 

8»  De  Greayer  v.  Superior  Court, 
117  Cal.  640,  59  Am.  St.  Bep.  221,  49 
Pac  983.  An  order  of  a  court  of 
probate  that  moneys  of  a  decedent 
or  of  a  ward  be  held  by  a  deposit 
company  and  paid  out  only  as  au- 
thorized by  the  court  is  void,  where 


the  statute  exacts  security  from 
guardians  and  administrators,  and 
gives  them  a  right  to  the  exclusive 
possession  and  general  care  and  man- 
agement of  the  estates  committed  to 
their  charge.  De  Greayer  v.  Superior 
Court,  117  Cal.  640,  59  Am.  St.  Bep. 
221,  49  Pac.  983. 

40  In  re  Lundberg,  148  CaL  402, 
77  Pac.  156. 
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§  649.  llamtexiaiice  and  Support  of  Ward  *— A  gaardian 
charged  with  the  custody  of  a  minor  must  look  to  his  support 
and  education.^    In  case  a  minor  has  property,  the  income  of 

a  female,  unless  sooner  discharged  according  to  law."    Nev.  Comp.  Lu 
564. 

Tlie  Oregon  Statate  Provides:  ''Every  guardian  so  appointed  shall 
have  the  custody  and  tuition  of  the  minor,  and  the  care  and  manage- 
ment of  his  estate,  and  shall  continue  in  office  until  the  minor  shall  have 
arrived  at  the  age  of  twenty-one  years,  or  until  the  guardian  shall 
have  been  discharged  according  to  law;  provided,  however,  that  the  father 
of  the  minor,  if  living,  and  in  case  of  his  death  the  mother,  while  she 
remains  unmarried,  being  themselves  respectively  competent  to  trans- 
act their  own  business,  shall  be  entitled  to  the  custody  of  the  person  of 
the  minor,  and  to  the  care  of  his  education."    Or.  B.  Sb  C.  Cd.  5262. 

The  Washington  Statute  Provides:  "If  the  minor  have  no  father  or 
mother  living  and  competent  to  have  the  custody  and  care  of  the  edu- 
eation  of  such  minor,  the  guardian  so  appointed  shall  have  the  custody 
and  tuition  of  his  ward."    Wash.  Bal.  Gd.  6400  (Pierce's  Gd.  2734). 

The  Wyoming  Statute  Provides:  "Every  guardian  appointed  shall 
have  the  custody  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arrives  at  the  age  of 
majority,  and  in  case  of  a  girl,  until  she  marries  or  arrives  at  the  age 
of  majority,  or  until  the  guardian  is  legally  discharged."  Wyo.  Bev.  St. 
4872. 

The  Arizona  Statute  also  Provides:  "A  guardian  of  the  person  is 
charged  with  the  custody  of  the  ward,  and  must  look  to  his  support, 
health  and  education.  He  may  fix  the  residence  of  the  ward  at  any 
place  within  the  territory,  but  not  elsewhere,  without  permission  of  the 
court."    Ariz.  Bev.  St.  1974. 

The  Montana,  North  Dakota,  Oklahoma,  South  Dakota  and  Utah 
Statutes  are  practically  the  same  as  the  Arizona.  Mont.  G.  G.  342;  N. 
D.  Bev.  Cd.  4132;  OkL  Bev.  St.  3821;  S.  D.  Giv.  Gd.  152;  Utah  Bev.  St. 
4005. 

The  Arizona  Statute  Further  Provides:  "If  the  minor  has  no  father 
or  mother  living  competent  to  have  the  custody  and  care  of  his  education, 
the  guardian  appointed  shall  have  the  same."    Ariz.  Bev.  St.  1959. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma,  South  Dakota,  and 
Wyoming  Statutes  are  the  same  as  the  Arizona.  Ida.  Bev.  St.  5775;  Mont. 
C.  C.  P.  2955;  N.  D.  Bev.  Gd.  8241;  Okl.  Bev.  St.  1819;  S.  D.  Pro.  Cd. 
371;  Wyo.  Bev.  St.  4871. 

41  See    statutes    under    preceding  section. 
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which  is  sufficient  for  his  maintenance  and  education  in  a  manner 
more  expensive  than  his  father  reasonably  can  afford,  the  court 
may  direct  the  expenses  of  his  maintenance  and  education  to  be 
defrayed  out  of  such  income,  and  the  charges  therefor  may  be 
allowed  in  the  guardian's  account. [s]  It  is  doubtful  whether  a 
father  who  has  been  deprived  qt  the  custody  of  a  child,  and  who 
is  willing  and  competent  to  assume  charge  of  it,  can  be  compelled 
to  pay  for  its  support  while  in  the  custody  of  its  guardian.*^ 

[8]  Tbe  Oalifomla  Statate  (O.  O.  P.  1767)  Provides:  "If  any  minor 
having  a  father  living  has  property,  the  income  of  which  is  enfftcient 
for  hie  maintenance  and  education  in  a  manner  more  expensive  than 
hii  father  can  reasonably  afford,  regard  being  had  to  the  situation  of 
the  father's  family  and  to  all  the  circumstances  of  the  case,  the  ex- 
penses of  the  education  and  maintenance  of  such  minor  may  be  defrayed 
out  of  the  income  of  his  own  property,  in  whole  or  in  part,  as  judged 
reasonable,  and  must  be  directed  by  the  court;  and  the  charges  there- 
for may  be  allowed  accordinglj  in  the  settlement  of  the  accounts  of  his 
guardian."    En.  March  11,  1872.     Amd.  1880,  CC. 

The  Arizona^  Idaho,  Montana,  North  Dakota^  Oklahoma^  Sonth  Dakota, 
and  Utab  Statates  are  the  same  as  the  California,  except,  that  in  place 
of  the  word  "court,"  Arizona,  Idaho  and  Oklahoma,  have  the  words 
"probate  court";  Montana,  the  words  "court  or  judge";  and  North 
and  South  Dakota,  the  words  "county  court."  Ariz.  Bev.  St.  1964;  Ida. 
Bev.  St.  5780;  Mont.  C.  0.  P.  2958;  N.  D.  Bev.  Cd.  8245;  Okl.  Bev.  St.  1824; 
8.  D.  Pro.  Cd.  376;  Utah  Bev.  St.  3999. 

The  Nevada  Statate  Provides:  "If  any  minor  who  has  a  father  living 
has  property,  the  income  of  which  is  sufficient  for  his  maintenance  and 
education  in  a  manner  more  expengive  than  the  father  can  reasonably 
afford,  regard  being  had  to  the  situation  of  the  father's  family  and  to 
all  the  circumstances  of  the  case,  the  expenses  of  the  education  and 
maintenance  of  such  minor  may  be  defrayed,  in  whole  or  in  part,  out  of 
the  income  of  such  property  as  shall  be  judged  reasonable  and  directed 
by  the  district  court;  and  the  charges  therefor  shall  be  allowed  the 
guardian  of  such  minor  in  the  settlement  of  his  accounts."  Nev.  Comp. 
St.  570. 

The  Wyoming  Statate  Provides:  "If  any  minor  having  a  parent  living 
has  property,  the  income  of  which  is  sufficient  for  his  maintenance  and 
education  in  a  manner  more  expensive  than  his  parent  can  reasonably 
afford,  regard  being  had  to  the.  situation  of  the  parent's  family  and 
to  all  the  circumstances  of  the  case,  the  expenses  of  the  education  and 
maintenance  of  such  minor  may  be  defrayed  out  of  the  income  of  his 

4a  aoardianship  of  Boss  (Oal.  App.},  92  Pae.  671* 
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§  650.  General  Snles  of  Practice. — ^The  statutory  provisions 
relative  to  estates  of  deceased  persons,  so  far  as  they  relate  to 
practice  in  the  probate  court,  apply  to  guardianship  proceedings.^ 

§  651.  Transfer  of  Proceedings  to  Another  County. — ^The  court 
in  which  guardianship  proceedings  have  been  instituted,  whether 
in  the  matter  of  a  minor  or  of  an  insane  person,  may,  when  neces- 
sary or  expedient,  make  an  order  transmitting  the  same  to  some 
other  county  in  the  state,  in  the  manner  prescribed  by  statute,  [t] 

S  652.  Estoppel  of  Ouardian  to  Deny  Appointment. — ^A  person 
who  has  accepted  an  appointment  by  the  probate  court  as 
gaardian  of  an  infant,  and  has  become  possessed  of  his  ward's 
estate,  may  be  estopped  to  deny  the  legality  of  his  appointment.^ 

»wii  property,  in  whole  or  in  part,  as  adjudged  reasonable,  and  must 
be  directed  bj  the  court  or  judge;  and  the  charges  therefor  may  be  al- 
lowed accordingly  in  the  settlements  of  the  accounts  of  his  guardian." 
Wyo.  Eev.  St.  487C. 

[t]  The  Oalifoniia  Statate  (O.  O.  P.  1760)  Provides:  "The  superior 
court  of  any  county  in  this  atate  in  which  is  now  pending,  or  in  which 
there  may  be  hereafter  commenced,  any  proceeding  which  has  for  its 
object  the  guardianship  of  the  estate  of  any  minor  or  insane  or  in- 
competent person,  or  the  guardianship  of  the  person  of  any  minor  or 
insane  or  incompetent  person,  or  both  the  guardianship  of  the  estate 
and  the  guardianship  of  the  person  of  a  minor  or  insane  or  incom- 
petent person,  may  make  an  order  transferring  such  proceeding  to 
the  superior  court  of  any  other  county  in  this  state,  in  the  manner 
herein  provided;  except  that  no  such  proceeding  shall  be  transferred 
to  the  court  of  any  county  which  at  the  time  of  such  proceeding  would 
not  have  jurisdiction  to  issue  the  original  letters  in  such  matter  or  pro- 
ceeding. 

**To  obtain  an  order  for  such  removal,  the  guardian  of  the  person  or 
estate,  or  both,  of  such  minor  or  insane  or  incompetent  person,  shall 
file  in  the  superior  court  of  the  county  where  such  proceeding  is  pending, 
a  verified  petition  setting  forth  the  following  matters: 

'^1.  The  name  of  the  county  to  the  superior  court  of  which  it  is  sought 
to  remove  such  proceedings; 

"2.  The  name  of  the  county  or  counties  in  which  the  ward  resides  and 
that  in  which  the  guardian  resides; 

«  See  stotutes  under  section  644,  44  Fox  v.  Minor,  32  CaL  111,  91 

ante.  Am.  Dec.  566. 
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But  if  he  has  not  come  into  the  possession  of  any  money  or  prop- 
erty as  guardian  or  by  virtue  of  his  appointment,  and  is  not  seek- 
ing to  evade  responsibility  therefor,  he  is  not  necessarily  estopped 
to  deny  the  fact  of  guardianship  by  reason  of  failure  to  give  the 
requisite  bond.^ 


§  653.  Vacation  of  Orders  and  Appeal. — ^The  orders  and  de- 
crees of  the  probate  court  in  proceedings  for  the  appointment  of 
a  guardian  for  an  infant  are  entitled  to  the  favorable  presump- 
tions and  intendments  usually  accorded  the  orders  and  decrees  of 
courts  of  general  jurisdiction ;  ^  and,  except  in  the  case  of  juris- 
dictional infirmities  rendering  them  void,^''^  they  cannot  be  assailed 
successfully  in  habeas  corpus  or  other  collateral  proceedings.^ 

"3.  The  name  of  the  county  or  counties  in  which  the  property  of  such 
ward  is  situated,  and  a  designation  of  the  character  and  condition  there- 
of; 

''4.  The  reasons  for  such  remoyal; 

''5.  The  names  and  residences,  so  far  as  thej  are  known  to  said 
guardian,  of  any  relative  of  such  minor  ward  residing  in  said  county 
in  which  said  proceeding  is  pending; 

"6.  The  names  and  residences,  so  far  as  the  same  are  known  to  said 
guardian,  of  the  relatives  within  the  third  degree  of  such  insane  or  incom- 
petent ward  residing  in  said  county. 

"Upon  filing  such  petition  an  order  shall  be  made  by  the  court  or  judge 
fixing  a  time  for  hearing  said  petition,  which  shall  be  not  less  than 
five  days  thereafter,  and  directing  that  a  copy  of  such  order  be  sent  through 
the  United  States  mail  to  each  of  the  said  relatives  of  such  minor  or 
insane  or  incompetent  ward,  named  in  said  petition  as  resident  in  the 
county  in  which  said  proceeding  is  pending. 

''The  court  may.  require  such  other  or  further  notice  of  said  hear- 
ing as  it  may  deem  proper. 

''At  the  time  fixed  for  the  hearing  of  said  petition  any  relatives 
of  such  ward,  or  any  person  interested  in  the  estate  of  such  ward,  may 


46  Murphy  v.  Superior  Court,  S4 
Cal.  597,  24  Pac.  310. 

40  Brodribb  v.  Tibbits,  63  Cal.  80; 
Murphy  v.  Superior  Court,  84  Cal. 
596,  24  Pac.  310. 

47  Estate  of  Eikerenkotter,  120 
Cal.  54,  58  Pac.  370. 

48  In  re  Lundberg,  143  Cal.  402,  77 
Pac.  156;  In  re  Salter,  142  Cal.  412, 
70  Pac.  51;  In  re  Chin  Mee  Ho,  140 


Cal.  263,  73  Pac.  1002;  Hodgdon  ▼. 
Southern  Pacific  B.  Co.,  75  Cal.  648, 
17  Pac.  928;  Walker  v.  Goldsmith, 
14  Or.  125,  12  Pac.  537.  The  right 
of  a  guardian  to  the  custody  of  an 
infant  can  be  attacked  collaterally 
only  because  of  want  of  jurisdiction 
in  the  court  to  make  the  order  of  ap- 
pointment. Ex  parte  Miller,  109 
CaL  643,  646,  42  Pac.  428. 
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If  the  record  discloses  that  the  court  had  no  jurisdiction  to  make 
an  order  appointing  a  guardian,  the  order  is  void  on  its  face  and 
may  be  attacked  at  any  time;  otherwise,  however,  a  motion  to 
vacate  the  order  for  surprise,  excusable  neglect,  and  the  like, 
must,  to  be  in  season,  ordinarily  be  made  within  six  months  after 
entry .^  An  order  of  appointment  is  appealable,  and  unless  an 
appeal  is  taken  within  sixty  days,  it  usually  becomes  final.^  A 
reversal  on  appeal  for  error,  and  not  for  want  of  jurisdiction, 
does  not  affect  or  invalidate  prior  acts  of  the  guardian  in  the 
administration  of  the  trust.^^  The  appeUate  court  will  not  enter- 
appear  and  file  written  grounds  of  opposition  to  said  petition.  If  after 
hearing  the  evidence  of  the  petitioner,  and  contestant  if  any,  it  shall 
appear  to  the  court  that  it  is  for  the  beat  interest  and  advantage  of 
said  ward,  or  of  the  estate  of  said  ward  that  the  removal  of  said  pro- 
ceeding be  had  to  the  court  designated  in  said  petition,  or  to  the  superior 
court  of  any  other  countj,  it  shall  enter  an  order  directing  the  removal 
thereof  to  said  court  and  directing  the  clerk  to  forward  all  papers  on 
file  therein  to  the  clerk  of  the  court  to  which  said  proceeding  has  been 
ordered  removed,  and  thereafter  the  court  to  which  said  proceeding 
has  been  removed  shall  have  jurisdiction  of  all  the  proceedings  therein 
as  fullj  as  if  said  proceeding  had  been  originallj  begun  in  said  court. 

"The  clerk  of  the  court  to  which  said  proceeding  is  removed  shall  be 
entitled  to  receive  a  fee  of  six  dollars  on  filing  the  papers  transmitted 
to  him,  in  addition  to  the  expense  of  such  transmission,  payable  on  receipt 
of  the  papers  by  him."    En.  Stats.  1905,  171. 

The  Oregon  Statute  Provides:  "The  county  judge  of  any  county 
having  jurisdiction  of  any  guardianship  matter  shall  have  power,  when- 
ever the  interest  of  the  ward  and  convenience  of  the  guardian  shall 
require,  to  transfer  the  same  to  any  other  county.  A  petition  shall  be 
filed  by  the  guardian  setting  forth  the  reasons  for  such  change  of 
venue,  and  if  satisfied  the  same  are  sufficient,  the  judge  shall  make 
the  order  of  removal,  and  therein  shall  direct  that  certified  copies  of 
the  record  of  the  guardianship  and  the  original  bond  filed  by  the 
guardian  be  transmitted  to  the  clerk  of  the  county  to  which  such  trans- 
fer is  made,  there  to  be  filed. 

"Upon  the  receipt  of  such  transcript  and  bond,  and  the  filing  of  the 
aame  for  record,  the  county  court  of  the  county    to    which    the    matter 

«  Estate    of    Eikerenkotter,    126  p^c.  158;  Ex  parte  Miller,  109  Cal. 

Cal.  54,  58  Pac.  370;  In  re  Van  Loan,  ^^g    ^^  p^^   ^gg 

142  Cal.  423,  76  Pac.  37;  In  re  Lund-  ' 

berg,  143  Cal.  402,  77  Pac.  156.  ^^  Cal.  C.  C.  P.  966;  statutes  under 

M  In  re  Get  Young,  90  CaL  77,  27  section  243ay  ante. 
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tain  an  appeal  from  an  order  refusing  to  revoke  an  order  ap- 
pointing a  guardian." 

§  6M.  Ouardianahip  Da  Facto. — One  who  wrongfully  or 
officiously  intermeddles  with  the  estate  of  a  minor  is  sometimes 
held  in  equity  as  a  guardian,  but  only  for  the  purpose  of  an  ac- 
counting, as  in  the  case  of  an  administrator  de  son  tort.  He 
ordinarily  acquires  none  of  the  rights  of  a  guardian."  Still  when 
a  person,  especially  a  parent,  in  good  faith  takes  charge  of  a 
minor's  property  without  having  been  first  appointed  guardian, 
but  subsequently  obtains  letters  and  thereby  converts  the  guard- 
ianship de  facto  into  a  guardianship  de  jure,  the  probate  court 
may  very  properly  allow  him,  in  the  settlement  of  his  accounts 
as  guardian,  for  expenditures  made  in  behalf  of  the  minor 
antecedent  to  the  issuance  of  letters."  And  the  probate  court 
must  allow  reasonable  and  proper  disbursements,  made  by  a 
guardian  with  the  express  or  implied  consent  of  his  ward,  after  the 
legal  termination  of  the  guardianship,  but  while  that  relation  still 
subsists  in  fact  through  the  consent  or  acquiescence  of  the  parties, 
and  before  the  discharge  of  the  guardian  by  the  court."  The 
acts  of  a  guardian  before  taking  his  oath  of  office  and  receiving 
his  letters,  but  after  the  court  has  appointed  him  and  approved 
his  bond,  are  valid."  And  the  validity  of  the  acts  of  a  guardian 
who  has  fully  qualified  for  his  trust  is  not  affected  by  subsequent 
reversal  by  an  appellate  court  of  the  order  of  appointment  for 
errors  not  going  to  the  jurisdiction  of  the  lower  court." 

is  transferred  ihaU  have  complete  jurisdiction  of  the  cause,  the  guard- 
ians, his  wards,  and  their  estates,  and  thereafter  aU  proceedings  therein 
■haU  be  as  though  they  began  in  that  court."    Or.  Gen.  L.  1905,  p.  78. 

oa  In  re  Get  Young,  90  Gal.  77,  27  this  last  case  the  guardian  was  an 
Pac.  158.  elder  brother  of  the  ward. 


W  See  sections  679,  082,  post 


68  Aldrich  v.  Willis,  66  Cal.  81. 

M  Estate  of  Beisel,  110  Cal.  267, 
40  Pac.  961,  42  Pac.  819;  Alexander  "•  Whyler  v.  Van  Tiger  (CaL),  14 

V.    Hillebrand,   140   Mich.   490,   112       !*»«•  846. 
Am.  St  Bep.  417, 103  N.  W.  849.    In         n  See  preceding  section. 
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CHAPTER  n. 

GUABDIANSHIP   OF   INSANE    OB   INCOMPETENT   PEBSONa 

f  655.  Petition  for  gnmrdianBhip  and  notice   thereof. 

I  656.  Hearing  of  petition  and  appointment  of  gaardiaa. 

I  657.  Personi  entitled  to  lettera. 

i  658.  Filing  of  bond  hj  gnardian. 

i  659.  Powers  and  duties  of  gnardian. 

S  660.  Validity  of  appointment— Vaeation  and   appesL 

9  661.  Bestoration  of  ward  to  lanitj. 

I  662.  Definition  of  incompetent. 

i  663.  Execution  of  deed  after  insanity  of  Tender. 

§  665.  Petitioii  for  Onardiaiuiliip  and  Notice  Thereof.^ — ^Any 
relative  or  friend  ^  of  a  person  supposed  to  be  insane  or  mentally 
incompetent  to  manage  his  property  may  petition'  the  probate 
court  for  the  appointment  of  a  guardian,  [a]     The  court  must 

[a]  Tbe  Oallfoniia  Stotote  (O.  O.  P.  1768)  ProTides:  "When  it  is 
represented  to  the  superior  court,  upon  verified  petition  of  any  relative 
or  friend,  that  any  person  resident  of  the  county  is  insane,  or  from 
any  cause  mentally  incompetent  to  manage  his  property,  such  court 
must  cause  a  notice  to  be  given  to  the  supposed  insane  or  incompetent 
person  of  the  time  and  place  of  hearing  the  case,  not  less  than  five 
days  before  the  time  so  appointed;  and  such  person,  if  able  to  attend, 
must  be  produced  on  the  hearing."  In  effect  sixty  days  from  and  after 
March  23,  1907.  This  section  was  amended  twice  at  the  same  session  of  the 
legislature.  See  Statutes  of  1907,  pp.  943,  996;  and  see  also  the  paragraph 
foUowing  this. 

''When  it  is  represented  to  the  superior  court,  or  a  judge  thereof, 
upon  verified  petition  of  any  relative  or  friend,  that  any  person  is  in- 
sane, or  from  any  cause  mentally  incompetent  to  manage  his  property, 
such  court  or  judge  must  cause  a  notice  to  be  given  to  the  supposed  in- 
sane or  incompetent  person  of  the  time  and  place  of  hearing  the  case, 
not  less  than  five  days  before  the  time  so  appointed,  and  such  person, 
if  able  to  attend,  must  be  produced  on  the  hearing,  provided,  that  when 

1  Coleman  v.  Cravens,  41  Wash.  1,  The  fact  that  the  petition  is  f orm- 
S2  Pac.  1005.  ally  addressed  to  the  judge,  instead 

2  The  petition  should  set  forth  the  of  the  court,  will  not  render  an  ap- 
residence  of  the  incompetent.  Cole-  pointment  subject  to  collateral  at- 
man  v.  Cravens,  41  Wash.  1,  62  Pae.  tack.  Matson  v.  Swenson,  5  S.  D. 
1005.  191,  58  N.  W.  570. 


*8e€  fanm  mmhers  41£-414,  potU 
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then  cause  notice  to  be  given  to  the  alleged  incompetent  of  the 
time  and  place  of  hearing  the  petition,  not  less  than  five  days 
before  the  time  appointed.*  Service  of  the  notice  on  him  is  juris- 
dictional, and  unless  it  is  effected  in  the  manner  prescribed  by 
statute,  the  court  obtains  no  authority  to  proceed  in  the  cause.^ 
His  presence  at  the  hearing  has  been  thought  not  to  supply  the 
requirement  of  the  statute  that  he  should  be  served  with  notice, 
since  he  is  incapable  by  reason  of  his  incompetency  to  consent 
to  the  jurisdiction  of  the  court  or  to  waive  any  step  essential  to 
confer  jurisdiction.^  In  some  states  the  statutes  require  service 
to  be  made  on  the  person  having  the  custody  of  the  incompetent, 
if  any,  as  well  as  upon  the  incompetent  himself ;  and  such  service 
is  jurisdictional.®    Where  he  is  a  nonresident  having  property  in 


such  person  is  a  patient  at  a  state  hospital  in  this  state,  the  certificate 
of  the  medical  superintendent  or  acting  medical  superintendent  of  such 
state  hospital,  to  the  effect  that  such  patient  is  unable  to  attend  on  the 
hearing  shaU  be  prima  facie  evidence  of  such  fact.''  En.  March  11, 
1872.  Amd.  1880,  67;  1907,  996.  This  last  amendment  was  made  March 
23,  1907,  to  take  effect  immediately.    See  preceding  paragraph. 

The  Arizona  Statute  Froyldes:  "When  it  is  represented  to  the  probate 
judge,  upon  verified  petition  of  any  relative  or  friend,  that  any  person 
is  insane,  or,  from  any  cause,  mentally  incompetent  to  manage  his  property, 
the  judge  must  cause  a  notice  to  be  given  to  the  supposed  insane  or  in- 
competent person  of  the  time  and  place  of  hearing  the  case,  not  less 
than  five  days  before  the  time  so  appointed,  and  such  person,  if  able 
to  attend,  must  be  produced  before  him  on  the  hearing."  Ariz.  Bev. 
St.  1984. 


ft  See  statutes  under  this  section. 

4  In  case  of  application  for  guard- 
ianship of  an  incompetent  person,  he 
must  be  served  with  proper  notice 
of  the  time  and  place  of  the  hearing, 
in  order  to  give  the  court  jurisdic- 
tion to  make  the  appointment.  And 
an  order  and  notice  merely  specify- 
ing the  day  of  hearing,  without  nam- 
ing the  hour  or  place,  is  insufficient. 
McGee  v.  Hayes,  127  Gal.  336,  78 
Am.  St.  Bep.  57,  59  Pac.  767. 

In  a  collateral  attack  by  a  stran- 
ger, it  is  not  a  fatal  objection  to 
the  validity  of  an  appointment  that 
five  days  did  not  intervene  between 


the  service  of  notice  and  the  hear- 
ing. It  will  be  presumed  -that  the 
full  notice  was  waived.  Matson  v. 
Swenson,  5  S.  D.  191,  58  N.  W.  570. 

If  the  petitioner  is  appointed 
guardian,  but  fails  to  give  the  re- 
quired bond,  the  court  may,  in  the 
same  proceeding,  appoint  another 
person  without  a  new  notice.  Hal- 
ett  V.  Patrick,  49  Cal.  590. 

6  McGee  v.  Hayes,  127  Cal.  336, 
78  Am.  St.  Bep.  57,  59  Pac.  767. 

0  State  V.  Superior  Court  of  Lin- 
coln County,  41  Wash.  450,  83  Pac. 
726;  Donaldson  v.  Winningham 
(Wash.),  93  Pac  534. 
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fhe  state,  the  Washington  statute  authorizes  service  by  publica- 
tion.^ But  it  is  well  understood  that  when  notice  by  publication 
or  posting  is  in  any  case  substituted  for  personal  service,  the  re- 
quirements of  the  law  must  be  followed  strictly  or  the  service 
will  be  ineffectuaL* 

TlM    Idsbo,    Montaiia^    Oklaliom%    and    Sontli    Dakota    Statutes    are 

praetieallj  the  same  as  the  Arizona,  except  as  foUowi:  In  plaee  of  the 
words  "probate  judge,"  Oklahoma  eontaina  the  words  "probate  eourt"; 
Montana,  the  wordf  "district  eoort  or  a  judge  thereof";  and  South 
Dakota,  the  words  "county  court."  The  words  "before  him,"  near 
the  end  of  the  section,  are  not  found  in  the  Montana  statute.  Ida.  Bev. 
St.  5784;  Mont.  0.  0.  P.  2970;  Okl.  Bev.  St  1827;  S.  B.  Pro.  Cd.  379. 

Tbm  Nevada  Statute  Provides:  "Any  relative  or  friend  of  any  insane 
person,  or  any  person  who,  by  reason  of  extreme  old  age,  or  for  any 
other  eause,  is  mentally  incompetent  to  manage  his  or  her  property, 
may  present  a  petition  under  oath,  setting  out  the  necessary  facts,  to 
the  district  judge,  praying  that  a  guardian  for  the  person  and  estate, 
or  either,  be  appointed.  Such  judge  shall  direct  the  clerk  to  issue  a 
citation,  requiring  such  supposed  insane  or  incompetent  person  to  be 
and  appear  at  a  time  and  place  to  be  therein  specified  to  show  cause  why 
a  guardian  should  not  be  appointed.  Such  citation  shall  be  served  ,as 
provided  in  section  eight  of  this  act,  on  such  person,  and  also  on  such 
person,  with  whom  or  in  whose  custody,  such  insane  or  incompetent 
may  be,  not  less  than  five  days  before  the  return  thereof;  and  if  able 
to  attend,  the  judge  shaU  cause  such  insane  or  incompetent  person  to  be 
produced  before  him  on  the  hearing."    Nev.  Gomp.  L.  572. 

The  North  Dakota  Statute  Provides:  "When  it  is  represented  to  the 
county  court  upon  verified  petition  of  any  relative  or  friend  that  any 
person  is  of  unsound  mind  or  from  any  cause  mentally  incompetent 
to  manage  his  property,  the  judge  must  cause  such  person  to  be  cited 
as  in  other  cases,  except  that  the  time  of  service  may  be  the  same  as 
upon  a  motion."    N.  D.  Bev.  Cd.  8248. 

The  Oregon  Statute  Provides:  "The  several  county  courts,  in  their 
respective  counties  in  this  state,  shall  have  power  to  appoint  guardians 
to  take  care,  custody,  and  management  of  the  estates,  real  and  personal, 
of  all  insane  persons,  idiots,  and  all  who  are  incapable  of  conducting 
their  own  affairs,  and  the  maintenance  of  their  families,  and  the  education 
of  their  chUdren."    Or.  B.  Sb  C.  Cd.  5267. 

'  "When  any  person  by  excessive  drinking,  gambling,  idleness,  or  de- 
bauchery of  any  kind,  shall  so  spend,  waste,  or  lessen  his  estate  as  to 

T  Coleman  v.  Cravens,  41  Wash.  1,  Cal.  336,  78  Am.  St.  Bep.  57,  59  Pac. 

82  Pac.  1005.  767;    In    re    Wet  more 's    Guardian- 

8  Mosby  V.  Gisborn,  17  Utah,  257,  ^j^.      ^  ^r^^^   271,  33  Pac.  615. 
54  Pac  121;  McGee  v.  Hayes^  127 
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§  666.  Hearing  of  Petition  and  Appointment  of  Onardian.* — 
At  the  hearing,  the  alleged  insane  or  incompetent  person  must  be 
present  if  able  to  attend.'*    And  the  court  will,  if  it  finds  upon 

expose  himself  or  his  family  to  want  or  suffering,  or  the  county  to  charge 
and  expense  for  the  support  of  himself  and  family,  the  county  court  of 
such  county  of  which  such  spendthrift  is  a  resident  or  an  inhabitant 
shall  present  a  complaint  to  the  county  judge  setting  forth  the  facts 
and  circumstances  of  the  case,  and  praying  to  have  a  guardian  appointed 
for  him."    Or.  B.  k  C.  Cd,  5270. 

The  Utab  Statute  Proyldes:  "The  district  court  of  each  county,  when, 
it  appears  necessary,  may  appoint  guardians  for  the  persons  and  estates 
of  persons  who  are  insane  or  from  any  cause  mentaUy  incompetent  to  man- 
age their  property,  and  who  are  inhabitants  or  residents  of  the  county,  or 
who  reside  without  the  state  and  have  estate  within  the  county.  Such 
appointment  may  be  made  on  the  petition  of  a  relative  or  friend,  after 
Buch  notice  of  the  time  and  place  of  hearing  as  the  court  may  direct,  to 
the  person  supposed  to  be  insane  or  incompetent  and  to  such  other  persons  • 
as  the  court  may  designate. ' '    Utah  Bev.  St  4000. 

"In  case  a  person  committed  to  the  mental  hospital  shall  be  possessed 
of  property  sufficient  to  pay  any  part  of  the  costs  incurred  by  reason  of 
his  commitment  and  his  treatment  at  the  hospital,  the  judge  shall  appoint 
a  guardian  for  such  person."    Utah  Bev.  St.  2181;   Utah  L.  1903,  p.  146. 

The  Washington  Statute  Provides:  "The  several  superior  courts  in  their 
respective  counties  in  this  state,  shaU  have  power  to  appoint  guardians 
to  take  the  care,  custody  and  management  of  all  idiots,  insane  persons,  and 
aU  who  are  incapable  of  conducting  their  own  affairs;  and  of  their  estates, 
real  and  personal;  the  maintenance  of  themselves  and  families,  and  the 
education  of  their  children."    Wash.  Bal.  Gd.  6424  (Pierce's  Gd.  2762). 

The  Wyoming  Statute  Provldefi:  "When  it  is  requested  to  the  court 
or  a  judge  thereof,  upon  verified  petition  of  any  relative  or  friend  or  other 
person,  that  any  person  is  insane,  or  from  any  cause  mentally  incompetent 
to  manage  his  property,  such  judge  or  court  must  cause  a  notice  to  be 
given  to  the  supposed  insane  or  incompetent  person  of  the  time  and  place 
of  hearing  the  case,  and  such  person,  if  able  to  attend,  must  be  produced 
on  the  hearing."    Wyo.  Bev.  St.  4879. 

"If  information  in  writing  be  given  to  the  court  or  judge  of  any  county 
that  any  person  in  its  county  is  so  addicted  to  habitual  drunkenness  as  to 
be  incapable  of  managing  his  affairs,  and  prapng  that  an  inquiry  thereto 
be  had,  the  court  shall  proceed  therein  in  aU  respects  as  herein  provided 
in  respect  to  an  idiot,  lunatic,  or  person  of  unsound  mind;  and  if  a* 
guardian  is  appointed  on  such  proceedings,  he  shall  have  the  same  powers 
and  be  subject  to  the  same  control  as  the  guardian  mentioned  in  this  chap- 
ter."   Wyo.  Bev.  St.  4897. 

Sft  See    statutes    under    preceding  section. 
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examination  that  he  is  mentally  incapable  of  taking  care  of  him- 
self and  managing  his  property,  appoint  a  guardian  for  his  person 
and  estate,  [b]  An  order  of  appointment  should  not  be  made  by 
any  judge  other  than  the  one  who  presided  at  the  hearing  and  ex- 
amination. The  incompetent  is  entitled,  as  a  matter  of  right,  to  a 
decision  from  the  judge  who  heard  the  cause,  and  this  right 
neither  he  nor  his  attorneys  can  waive.* 

[b]  The  Oalifornla  Statute  (O.  O.  P.  1764)  ProTides:  '<If,  after  a  fnU 
hearing  and  examination  npon  such  petition,  it  appear  to  the  court  that 
the  person  in  question  is  incapable  of  taking  care  of  himself  and  manag- 
ing his  property,  such  court  must  appoint  a  guardian  of  his  person  and 
estate,  with  the  powers  and  duties  in  this  chapter  specified."  En.  March 
11,  1872.    Amd.  1880,  67. 

Tlie  Arizona,  Idaho,  Montana^  Nortli  Dakota,  Oklahoma,  and  South  Da- 
kota Statutes  are  the  same  as  the  California,  except  as  follows:  In  place 
of  the  words  "the  court,"  Arizona  contains  the  words  "probate  judge"; 
Idaho,  the  words  "the  probate  court";  Montana,  the  words  "the  court 
or  judge";  Oklahoma,  the  words  "the  judge  of  the  probate  court";  and 
South  Dakota,  the  words  "the  judge  of  the  eounty  court."  In  place  of 
the  words  "such  court,"  Idaho  contains  the  words  "the  court";  Montana, 
the  words  "such  court  or  judge";  and  North  Dakota,  Oklahoma  and  South 
Dakota,  the  word  "he."  Ariz.  Rev.  St.  1985;  Ida.  Bev.  St.  5785;  Mont. 
C.  C.  P.  2971;  N.  D.  Bev.  Cd.  824»;  Okl.  Bev.  St.  1828;  B.  D.  Pro.  Cd. 
380. 

The  Nevada  Statute  Pxoyides:  "If,  after  a  full  hearing  and  examination 
upon  such  petition,  it  shall  appear  to  the  district  judge  that  the  person 
in  question  is  incapable  of  taking  care  of  himself  or  herself,  and  managing 
his  or  her  property,  he  shall  appoint  a  guardian  of  the  person  and  estate 
or  either  of  such  person."    Neir.  Coinp.  L.  573. 

Tho  Oregon  Statute  Provides:  "When  the  relations  or  friends  of  any 
insane  person,  or  any  other  persons,  inhabitants  of  the  county  in  which 
such  insane  person  resides,  shall  apply  to  the  county  court  by  petition  in 
writing,  to  have  a  guardian  appointed  for  him,  the  judge  shall  cause  no- 
tice to  be  given  to  the  supposed  insane  person  of  the  time  and  place  ap- 
pointed for  hearing  the  case,  not  less  than  ten  days  before  the  time  so 
appointed;  and  if,  after  a  full  hearing,  it  shall  appear  to  the  judge  that 
the  person  in  question  is  incapable  of  taking  care  of  himself,  the  judge 
shall  appoint  a  guardian  of  his  person  and  estate,  with  the  powers  and 
duties  hereinafter  specified."    Or.  B.  Sb  G.  Cd.  5268. 

The  Washingten  Stetate  Provides:  "If  it  be  found  by  the  court  that 
the  person  so  brought  before  the  court,  is  of  unsound  mind  and  incapable 
of  managing  his  own  affairs,  the  court  shall  appoint  a  guardian  for  the  es- 
tate of  such  insane  person."    Wash.  Bal.  Cd.  6425  (Pierce's  Cd.  2763). 

t  Guardianship    of    Sullivan,    143  Cal.  462,  77  Pac.  153. 
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§  657.  Persoxui  Entitled  to  Letters.— In  making  an  appoint- 
ment, the  court  is  not  restricted  in  its  selection  to  the  persons 
petitioning  for  letters.^^  And  in  case  the  incompetent  is  a  mar- 
ried woman,  the  law  does  not  require  her  husband  to  be  ap- 
pointed, if  in  its  opinion,  he  is  unfit  to  discharge  the  duties  of 
guardianship.^ 

§  658.  Filing  of  Bond  by  Quardian. — The  appointee  must  give 
bond  in  like  manner  and  with  like  conditions  as  required  of  the 
guardian  of  a  minor.^  If  he  fails  to  qualify  by  giving  the  re- 
quisite bond,  the  court  may,  in  the  same  proceeding,  appoint  an- 
other guardian  in  his  stead.^ 

§  659.  Powers  and  Duties  of  Guardian. — ^Tlie  guardian  of  an 
insane  or  incompetent  person  has  the  care  and  custody  of  the 
person  of  his  ward,  and  the  management  of  all  his  estate,  [c] 

[c]  The  Oalifomia  Statate  (O.  0.  F.  1765)  Provides:  ''Evexy  guardian 
appointed,  as  provided  in  the  preceding  seetion,  has  the  care  and  custody 
of  the  person  of  his  ward,  and  the  management  of  all  his  estate  until  such 
guardian  is  legally  discharged;  and  he  must  give  bond  to  such  ward,  in 
like  manner  and  with  like  conditions  as  before  prescribed  with  respect  to 
the  guardian  of  a  minor.''  En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  North  Dakota,  Oklahoma^  South  Dakota^ 
and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  North 
Dakota  does  not  contain  the  words  ''to  such  ward."  Ariz.  Bey.  St.  1986; 
Ida.  Bey.  St.  5786;  Mont.  C.  C.  P.  2972;  N.  D.  Bev.  Cd.  8250;  Okl.  Bev. 
St.  1829;  S.  D.  Pro.  Cd.  381;  Wyo.  Bev.  Si.  4890. 

The  Nevada  Statute  Provides:  "Every  guardian  appointed  under  the 
provisions  of  the  preceding  section  shall  have  the  care  and  custody  of 
the  person  or  estate  of  the  ward,  until  such  guardian  shall  be  discharged 
according  to  law;  and  he  shall  give  bond  and  qualify  in  like  manner 
and  with  like  conditions  as  hereinbefore  prescribed  with  respect  to  the 
guardian  of  a  minor."     Nev.  Comp.  L.  574. 

The  Oregon  Statute  Provides:  "Every  guardian  so  appointed  for  an 
insane  person  shall  have  the  care  and  custody  of  the  person  of  the  ward, 
and  the  management  of  his  estate,  until  the  guardian  shall  be  legally  dis- 
charged, and  he  shall  give  bond  to  the  State  of  Oregon,  in  like  manner 

10  Halett  V.  Patrick,  49  Cal.  590.  "  See  statutes  under  f  oUowing  see- 

tion. 

11  In  re  Pegan,  45  Cal.  176.  ^  g^j^^^  ^  Patrick,  49  Cal.  590. 
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§  660.    Validity  of  Appointment— Vacation  and  Appeal — ^An 

order  of  the  probate  court  appointing  a  guardian  for  an  incompe- 
tent ia  entitled  to  the  same  favorable  intendments  and  presump- 
tions ordinarily  accorded  the  orders  and  decrees  of  courts  of 
general  jurisdiction,  and  is  not  vulnerable  to  collateral  attack.^^ 

and  in  like  conditionB  as  Im  before  prescribed  with  respect  to  the  guardian 
of  a  minor,  excepting  that  the  provision  relating  to  the  education  of  the 
ward  shall  be  omitted  in  the  condition  of  the  bond."  Or.  B.  Sb  C.  Cd.  5209. 
<' Every  guardian  so  appointed  for  a  spendthrift  shall  have  the  care 
and  custody  of  the  person  of  the  ward,  and  the  management  of  aU  his 
estate,  until  the  guardian  shaU  be  legally  discharged;  and  he  shall  give 
hond  to  the  State  of  Oregon,  in  like  manner  and  with  like  conditions 
as  is  before  directed  in  respect  to  the  guardian  of  an  insane  person." 
Or.  B.  Sb  C.  Cd.  5274. 

The  Washington  Statute  Provides:  "Every  such  guardian  so  appointed, 
shall,  before  entering  upon  the  duties  assigned  him,  enter  into  bond 
to  the  board  of  county  commissioners  in  such  sum,  and  with  such  security 
as  the  court  shaU  approve,  conditioned  that  he  will  take  proper  care 
of  such  insane  person,  and  manage  and  minister  his  effects  to  the  best 
advantage  according  to  law;  and  that  he  wUl  faithfully  discharge  all 
duties  as  such  guardian  which  may  by  law,  or  by  order,  sentence  or  decree 
of  any  court  of  competent  jurisdiction,  devolve  upon  him;  which  bond 
■hall  be  filed  in  the  oi&ce  of  the  superior  court;  a  copy  thereoty  duly 
certified,  shall  be  evidence  in  aU  respects  as  the  original.''  Wash.  Bal. 
Cd.  6427  (Pierce's  Cd.  2765). 

"It  shaU  be  the  duty  of  such  guardian,  within  twenty  days  after 
his  appointment,  to  cause  notice  thereof  to  be  published  in  some  news- 
paper printed  in  this  state,  or  otherwise  publish  such  notice  at  such  time 
and  place,  and  in  such  manner  as  the  court  shall  decide."  Wash.  Bal. 
Cd.  6428  (Pierce's  Cd.  2766). 

"It  shaU  be  the  duty  of  such  guardian  to  collect  and  take  into  his 
possession  the  goods,  chattels,  moneys,  effects  and  other  evidences  of 
debt,  and  all  writings  touching  the  estate,  real  and  personal,  of  the  person 
ander  his  guardianship."     Wash.  Bal.  Cd.  6429  (Pierce's  Cd.  2767). 

"Within  forty  days  after  his  appointment,  such  guardian  shall  make 
out  and  file  in  the  of&ce  of  the  superior  court,  by  which  he  was  ap- 
pointed, a  just  and  true  inventory  of  the  real  and  personal  estate  of  his 
ward,  stating  the  income  and  profits  thereof,  and  the  debts,  credits, 
and  effects,  as  the  same  shall  have  come  to  his  knowledge.  And  if, 
after  having  filed  such  inventory,  it  shall  be  found  that  there  is  other 
property  belonging  to  said  estate,  it  shall  be  the  duty  of  such  guardian 
to  make  out  and  file  an  additional  inventory,  containing  a  just  and  full 

14  Isaacs  V.  Jones,  121  Cal.  257,  53  4  Cal.  310;  Matson  v.  Swenson,  5*  S. 
Pac  793,  1101;  Warner  v.  WUson,      D.  191,  58  N.  W.  570. 
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except  when  it  appears  that  the  court  has  exceeded  its  jurisdic- 
tion.^^ The  order  is  appealable,  and  the  appeal  may  be  taken  by 
the  alleged  incompetent  as  an  aggrieved  party ,^^  although  prior 
to  taking  it  he  sought  a  restoration  to  capacity.^''  And,  finally,  a 
court  of  equity  has  jurisdiction  to  set  aside  an  order  of  appoint- 
ment procured  by  fraud." 

§  661.  Restoration  of  Ward  to  Sanity.* — When  a  ward  is 
thought  to  have  regained  his  sanity,  the  law  provides  for  a  judicial 
determination  of  his  restoration  to  capacity,  by  petition,  notice 
and  hearing,  [d]     An  adjudication  by  the  court  that  he  is  restored 

account  of  the  same,  from  time  to  time,  as  the  same  may  be  discovered." 
Wash.  Bal.  Gd.  6430  (Pierce's  Cd.  2768). 

"All  such  inyentories  shall  be  made  in  the  presence  of,  and  attested 
by  two  credible  witnesses  in  the  neighborhood,  and  shall  be  verilied  by 
the  oath  of  the  guardian."  Wash.  Bal  Cd.  6431  (Pierce's  Cd.  2760).  "It 
shall  be  the  duty  of  every  such  guardian  to  prosecute  all  actions  com- 
menced at  the  time  of  his  appointment,  or  thereafter  to  be  commenced, 
by  or  on  account  of  his  ward,  and  to  defend  aU  actions  which  may 
be  brought  against  such  ward."  Wash.  Bal.  Cd.  6432  (Pierce's  Cd. 
2770). 

"Every  such  guardian  is  authorized  and  required  to  collect  all  debts 
due  to  his  ward,  and  give  acquittances  and  discharges  thereof,  and  ad- 
Just,  settle,  and  pay  all  demands  due  and  becoming  due  from  his  ward, 
so  far  as  his  estates  and  effects  will  extend."  Wash.  Bal.  Cd.  6433 
(Pierce's  Cd.  2771). 

"Every  such  guardian,  as  often  as  required  by  the  court  appointing 
him,  shall  render  a  true  and  perfect  account  of  his  guardianship."  Wash. 
Bal.  Cd.  6439    (Pierce's  Cd.  2777). 

[d]  The  Calif omia  Statate  (O.  O.  P.  1766)  Proyldes:  "Any  person 
who  has  been  declared  insane  or  incompetent,  or  the  guardian,  or  any 
relative  of  such  person  within  the  third  degree,  or  any  friend,  may 
Apply,  by  petition,  to  the  superior  court  of  the  county  in  which  he  was 

16  McGee  v.  Hayes,  127  Cal.  336,  competency  cannot  be  entered  by  the 

78  Am.  St.  Bep.  67,  69  Pac.  767.  consent  of  the  incompetent.     Guard- 

10  In    re    Moss,  120  Cal.  696,  53  ianship  of  Sullivan,  143  CaL  462,  77 

Pac.  367.    The  rule  that  an  appeal  Pac.  153. 

will  not  be  entertained  from  a  judg-  17  Guardianship   of   Sullivan,    143 

ment  entered  by  consent  has  no  ap-  Cal.  462,  77  Pac.  153. 

plication  to  an  order  appointing  a  i8  Mosby  v.  Gisbom,  17  Utah,  267, 

guardian,  for  an  adjudication  of  in-  64  Pac.   12 L 

*8€€  forms  numbers  416,  417,  pogU 
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to  capacity  terminates,  ipso  facto,  the  guardianship.'*  This  pro- 
vision authorizing  the  court  to  restore  the  person  adjudged  insane 

declared  insane,  to  hsTe  the  fact  of  Ms  leBtoration  to  capacity  judicially 
determined.  The  petition  must  be  yerifled,  and  must  state  that  eneh 
person  is  then  sane  or  competent.  Upon  receiving  the  petition,  the 
eonrt  must  appoint  a  day  for  a  hearing  before  the  court,  and,  if  the 
petitioner  requests  it,  must  order  an  investigation  before  a  jury,  which 
must  be  summoned  and  impaneled  in  the  same  manner  as  juries  in  civil  ac- 
tions. The  court  must  cause  notice  of  the  trial  to  be  given  to  the  guardian 
of  the  person  so  declared  insane  or  incompetent,  if  there  M  a  guardian,  and 
to  his  or  her  husband  or  wife,  if  there  is  one,  and  to  his  or  her  father  or 
mother,  if  living  in  the  county.  On  the  trial,  the  guardian  or  relative  of  the 
person  so  declared  insane  or  incompetent,  and,  in  the  discretion  of  the  court, 
any  other  person,  may  contest  the  right  to  the  relief  demanded.  Witnesses 
may  bo  required  to  appear  and  testify,  as  in  civil  cases,  and  may  be  called 
and  examined  by  the  court  on  its  own  motion.  If  it  is  found  that  the 
person  is  of  sound  mind,  and  capable  of  taking  care  of  himself  and  his 
property,  his  restoration  to  capacity  must  be  adjudged,  and  the  guardian- 
ship of  such  person,  if  such  person  is  not  a  minor,  must  cease."  En. 
SUt&  1873-74.    Amd.  1880,  07;  1007,  944. 

The  Arizona  Statnte  Provides:  "Any  person  who  has  been  declared 
insane,  or  the  guardian  of  any  relative  of  such  person,  within  the  third 
degree,  or  any  friend,  may  apply,  by  petition,  to  the  probate  judge  of 
the  county  in  which  he  was  declared  insane,  to  have  the  fact  of  his 
restoration  to  capacity  judicially  determined.  The  petition  shall  be 
verified,  and  shall  state  that  such  person  is  then  sane.  Upon  receiv- 
ing the  petition,  the  judge  must  appoint  a  day  for  a  hearing,  and,  if 
the  petitioner  request  it,  shall  order  an  investigation  before  a  jury, 
which  shall  be  summoned  and  impaneled  in  the  same  manner  as  juries 
are  summoned  and  impaneled  in  other  cases  in  the  probate  court.  The 
judge  shall  cause  notice  of  the  trial  to  be  given  to  the  guardian  of 
the  petitioner,  if  there  be  a  guardian,  and  to  his  or  her  husband  or  wife, 
if  there  be  one,  and  to  his  or  her  father,  or  mother,  if  living  in  the 
county.  On  the  trial,  the  guardian  or  relative  of  the  petitioner,  and, 
in  the  discretion  of  the  judge,  any  other  person,  may  contest  the  right 
of  the  petitioner  to  the  relief  demanded.  Witnesses  may  be  required  to 
appear  and  testify,  as  in  other  cases,  and  may  be  called  and  examined 
by  the  judge  on  its  own  motion.  If  it  be  found  that  the  petitioner 
be  of  sound  mind,  and  capable  of  taking  care  of  himself  and  his  prop- 
erty, his  restoration  to  capacity  shall  be  adjudged,  and  the  guardian- 
ship of  such  person,  if  such  person  be  not  a  minor,  shall  cease."  Ariz.  Bev. 
St.  1987 

19  Estate  of  Scheuer,  31  Mont.  ing  the  restoration  rests  in  the  dis- 
60e,  79  Pac.  244.  The  allowance  of  cretion  of  the  court.  Guardianship 
a  continuance  to  a  relative  resist-      of  Lovern,  137  Cal.  680,  70  Pac.  783. 
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or  incompetent  has  no  application  to  persons  committed  to  insane 
asylums  for  whom  no  guardian  has  been  appointed.^ 

The  Idabo  Statute  Provides:  ''Any  person  who  hai  been  declared  in- 
sane or  incompetent,  or  the  gaardian  or  any  relative  of  such  person, 
or  any  friend  may  apply  by  petition,  to  the  probate  court  of  the 
county  in  which  he  was  declared  insane,  to  have  the  fact  of  his  restora- 
tion to  capacity  judically  determined.  The  petition  shall  be  verified 
and  shall  state  that  such  person  is  then  sane  or  competent.  Upon  re- 
ceiving the  petition  the  court  must  appoint  a  day  for  a  hearing  be- 
fore the  court,  ^  and  if  the  x>etitioner  requests  it,  shaU  order  an  investi- 
gation before  a  jury,  which  shaU  be  summoned  and  impaneled  in  the 
same  manner  as  juries  are  summoned  and  impaneled  in  civil  actions. 
The  court  shall  cause  notice  of  the  trial  to  be  given  to  the  guardian 
of  the  person  so  declared  insane  or  incompetent,  if  there  be  a  guardian, 
and  to  his  or  her  husband  or  wife,  if  there  be  one,  and  to  his  or  her 
father  or  mother,  if  living  in  the  county.  On  the  trial  the  guardian 
or  relative  of.  the  person  so  declared  insane  or  incompetent,  and,  in 
the  discretion  of  the  court,  any  other  person  may  contest  the  right  to 
the  relief  demanded.  Witnesses  may  be  required  to  appear  and  testify, 
as  in  civil  cases,  and  may  be  called  and  examined  by  the  court  on  its 
own  motion.  If  it  be  found  that  the  person  be  of  sound  mind  and  capable 
of  taking  care  of  himself  and  his  property,  his  restoration  to  capacity 
shall  be  adjudged,  and  the  guardianship  of  such  person,  if  such  person 
be  not  a  minor,  shall  cease."    Ida.  Bev.  St.  5787. 

The  Montana,  North  Dakota^  Oklahoma^  and   South  Dakota  Statutes 

are  practically  the  same  as  the  Idaho,  except  that  in  place  of  the  words 
"probate  court"  Montana  has  the  words  "district  court,"  and  North 
and  South  Dakota  have  the  words  "county  court."  Mont.  G.  C  P. 
2973;  N.  D.  Rev.  Cd.  8251;  Okl.  Eev.  St.  1830;  S.  D.  Pro.  Cd.  382. 

The  Wyoming  Statute  Provides:  "If  any  person  shall  allege  in  writ- 
ing, verified  by  oath  or  affirmation,  that  any  person  declared  to  be  of 
unsound  mind  has  been  restored  to  his  right  mind,  the  court  or  judge 
by  which  the  proceedings  were  had  shall  cause  the  facts  to  be  inquired 
into  by  a  jury;  provided,  that  before  such  matter  shall  be  submitted 
to  a  jury  it  shall  be  the  duty  of  the  court  to  ascertain  and  determine 
whether  the  proceeding  mentioned  in  this  section  is  instituted  and 
prosecuted  in  the  interest  of  the  person  so  declared  to  be  of  unsound 
mind;  and  if  found  not  to  be  so  instituted  and  prosecuted,  the  court 
shall  dismiss  said  proceeding  at  the  cost  of  the  person  instituting  the 
same;  but  if  found  to  be  in  the  interest  of  the  person  declared  to  be 
of  unsound  mind,  the  said  matter  shall  be  submitted  to  a  jury,  as  in 
this  chapter  provided.  In  ascertaining  and  determining  the  interest 
as  aforesaid,  the  court  shall  have  the  power  to  examine  under  oath  any 

90  Aldrich  v.  Superior  Court,  120  Cochran,  87  CaL  192,  25  Pae.  677,  IS 
CaL   140,   52   Pac.    148;  Kellogg  v.      L.  B.  A.  104. 


GUABDIAN  AND  WABD.  077 

§  662.  Definition  of  Incompetent. — The  words  "incompetent/' 
"mentally  incompetent,"  and  "incapable,"  as  used  in  this  chap* 
ter,  are  defined  by  the  codes,  [e]  It  has  been  contended,  but  of 
course  without  success,  that  the  code  provision  is  unconstitutional 
as  an  invasion  of  the  province  of  the  judiciary  in  attempting  to 
interpret  statutes.^^  A  guardian  may  be  appointed  for  one  who, 
through  the  excessive  use  of  liquor,  has  become  incapable  of 
managing  his  affairs.^ 

and  all  persons,  including  the  person  declared  to  be  of  unsound  mind.'' 
Wyo.  Bev.  St.  4894. 

"The  court  shall  cause  notice  of  the  trial  to  be  given  to  the  gnardiaa 
•f  the  person  so  declared  insane  or  incompetent,  if  there  be  a  guardian, 
and  to  his  or  her  husband  or  wife,  if  there  be  one,  or  to  his  or  her 
father  or  mother,  if  living  in  the  county.  On  the  trial,  the  guardian 
or  relative  of  the  person  so  declared  insane  or  incompetent,  and,  in  th« 
discretion  of  the  court,  any  other  person,  may  contest  the  right  ta 
the  relief  demanded.  Witnesses  may  be  required  to  appear  and  testify 
IS  in  eivU  cases,  and  may  be  called  and  examined  by  the  court  on  its 
own  motion.  If  it  be  found  that  the  person  be  of  sound  mind,  and 
capable  of  taking  care  of  himself  and  his  property,  hia  restoration 
to  capacity  shaU  be  adjudged,  and  the  guardianship  of  such  person,  if 
snch  person  be  not  a  minor,  shall  cease."    Wyo.  Bev.  St.  4895. 

[0]  The  Calif oinla  Statute  (O.  O.  P.  1767)  Provides:  <<The  phrase 
'incompetent,'  < mentally  incompetent,'  and  'incapable,'  as  used  in  this 
chapter,  shall  be  construed  to  mean  any  person  who,  though  not  insane, 
is,  by  reason  of  old  age,  disease,  weakness  of  mind,  or  from  any  other 
cause,  nnable,  unassisted,  to  properly  manage  and  take  care  of  himself 
er  his  property,  and  by  reason  thereof  would  be  likely  to  be  deceived 
or  imposed  upon  by  artful  or  designing  persons."    En.  Stats.  1891,  68. 

The  Montana  Statute  Provides:  "Idiotie  persons  are  considered  as 
insane  persons."    Mont.  Pol.  G.  2282. 

"All  persons  are  of  sound  mind  who  are  neither  idiots,  nor  lunatics, 
nor  affected  with  insanity."    Mont.  Pen.  Gd.  21. 

The  Nevada  Statute  Provides:  "A  person  shall  be  considered  of 
sound  mind  who  is  neither  an  idiot  or  lunatic,  or  affected  with  insanity, 
and  who  hath  arrived  at  the  age  of  fourteen  years,  or  before  that  age, 
if  such  person  knew  the  distinction  between  good  and  eviL"  Nev.  Comp. 
L.  4658. 

The  North  Dakota  Statute  Provides:  "The.  term  'insane'  as  used 
in  this  article  includes  any  species  of  insanity  or  mental  derangement. 

«  In  re  Daniels,  140  GaL  335,  73  ^  ^"^  '^  Wetmore,  6  Wash.  271,  83 

Pac.  615:  statutes  under  section  655, 
^"«»-  Mte. 

Probate  Law — 63 


978  PROBATE  LAW, 

§  663.  Execution  of  Deed  After  Insanity  of  Vendor .—Wli  en  a 
person  bound  by  a  contract  to  convey  real  estate  becomes  incom- 
petent and  is  placed  under  guardianship,  the  court  may  authorize 
and  direct  the  guardian  to  complete  the  contract  by  making  a 
conveyance  to  the  vendee  in  accordance  with  the  terms  of  the 
agreement,  [f] 

The  term  'idiot'  is  restricted  to  persons  supposed  to  be  mentally  wituuut 
mind.  No  idiot  shaU  be  admitted  into  the  hospital  for  the  insane."  N. 
D.  Bev.  Gd.  1909. 

The  Oklalioma  Statute  Provides:  <<  Persons  of  unsound  mind  within 
the  meaning  of  this  chapter  are  idiots,  lunatics  and  imbeciles."  Okl. 
Bev.  St.  3910. 

The  Oregon  Statute  Provides:  ''The  words  Mnsane  person'  are  intended 
to  include  every  idiot,  every  person  not  of  sound  mind,  every  lunatie 
and  distracted  person;  and  the  word  'spendthrift'  is  intended  to  in- 
clude anyone  who  is  liable  to  be  put  under  guardianship  on  account  of 
excessive  drinking,  gambling,  idleness,  or  debauchery,  and  these  words 
shall  be  so  construed  in  aU  the  provisions  relating  to  guardians  and 
wards  contained  in  this  or  any  other  statute."    Or.  B.  ft.  0.  Gd.  5290. 

The  Soutli  Dakota  Statute  is  the  same  as  the  Oklahoma,  except  that 
ihe  word  "code"  is  used  in  place  of  the  word  "chapter."  8.  D.  Giv. 
Cd.  13. 

The  Utah  Statute  Provides:  "The  words  'insane  person'  include 
idiots,  lunatics,  distracted  persons  and  jMrsons  of  unsound  mind."  Utah 
Bev.  St.  2498,  subd.  10. 

"AU  persons  are  of  sound  mind  who  are  neither  idiots,  nor  lunatiesi 
nor  affected  with  insanity."    Utah  Bev.  St.  4069. 

The  Wyoming  Statute  Provides:  "For  the  purposes  of  this  chapter,  when- 
ever the  words  'person  of  unsound  mind'  or  'insane  person'  occur  therein, 
said  words  shall  be  construed  to  mean  either  an  idiot,  or  a  lunatic,  or  a  per- 
son of  unsound  mind  and  incapable  of  managing  his  own  affairs,  as  the  case 
may  be,  upon  proof  as  aforesaid. ' '    Wyo.  Bev.  St.  4890. 

[f]  The  Oalifomia  Statute  (0.  0.  P.  1810)  Provides:  "When  a  person 
who  is  bound  by  a  contract  in  writing  to  convey  any  real  estate  shall  after- 
ward and  before  making  the  conveyance  become  and  be  adjudged  to  be 
an  incompetent  person,  the  court  may  make  a  decree  authorizing  and 
directing  his  guardian  to  convey  such  real  estate  to  the  person  entitled 
thereto.  Such  decree  may  be  made  under  the  provisions  of  sections  fifteen 
hundred  and  ninety-seven  to  sixteen  hundred  and  seven,  both  inclusive, 
of  this  code,  all  of  which  provisions  are  hereby  incorporated  in  this  sec- 
tion; the  word  incompetent  being  substituted  for  the  word  deceased  or  de- 
cedent, and  the  word  guardian  being  substituted  for  the  word  administra- 
tor or  executor,  respectively,  wherever  said  words  oeour."  En.  Stats.  1903, 
160. 
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CHAPTER  III. 

POWERS  AND  DUTIES  OP  GUARDIAN. 

S  669.  Payment  of  debts  of  ward. 

§  670.  Collection  of  assets — Compromises  and  release!. 

§  671.  Recovery  of  concealed  or  embezzled  assetiL 

{  672.  Representation  of  ward  in  actions. 

§  673.  Management  of  estate. 

{  674.  Contracts  of  guardian. 

f  675.  Care  and  investment  of  money. 

}  676.  Support  and  education  of  ward. 

{  677.  Partition  of  estate. 

§  678.  Inventory  and  appraisement  of  property. 

{  679.  Settlement  of  accounts  of  guardian. 

§  680.  Conclusiveness  of  settlement — ^Relief  and  appeaL 

§  681.  Aeeounts  of  joint  guardians. 

§  682.  AUowanee  for  expenses  of  guardian. 

{  683.  Compensation  for  services  of  guardian. 

§  669.  Payment  of  Debti  of  Ward. — The  guardian  of  a  minor 
or  incompetent  must  pay  all  debts  due  from  the  ward  out  of  his 
personal  estate  and  the  income  of  his  real  estate,  if  sufficient ;  if 
noty  then  out  of  his  real  estate  upon  a  sale  or  mortgage  thereof 
under  order  of  court,  [a]  The  law  makes  no  provision  for  the 
presentation  and  allowance  of  claims,  as  in  the  case  of  an  admin- 
istrator.   Moreover,  the  superior  court  sitting  in  probate  has  no 

[a]  The  CaafomU  Statute  (0.  0.  P.  1768)  Provides:  ''Every  guardian 
appointed  under  the  provisions  of  this  chapter,  whether  for  a  minor  or 
any  other  person,  must  pay  all  just  debts  due  from  the  ward,  out  of  his 
personal  eatate,  and  the  income  of  his  real  estate,  if  sufficient;  if  not, 
then  out  of  his  real  estate,  upon  obtaining  an  order  for  the  sale  thereof, 
and  disposing  of  the  same  in  the  manner  provided  in  article  four  of  this 
chapter.''  In  effect  sixty  days  from  and  after  March  23,  1907.  This  sec- 
tion was  amended  twice  at  the  same  session  of  the  legislature:  See  Statutes 
of  1907,  pp.  944,  981,  also  the  paragraph  following  this  one. 

"Every  guardian  appointed  under  the  provisions  of  this  chapter,  whether 
for  a  minor  or  any  other  person,  must  pay  aU  debts  due  from  the  ward  out 
of  his  personal  estate  and  the  income  of  his  real  estate  if  sufficient,  if  not, 
then  out  of  his  real  estate  upon  obtaining  an  order  for  the  sale  or  mort- 
gage thereof,  and  dispose  of  the  same  in  the  manner  provided  in  this  title 
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jurisdiction  to  hear  and  determine  a  disputed  claim  against  the 
estate  of  a  ward ;  when  the  guardian  contests  a  claim  as  invalid, 
the  issue  thus  raised  between  him  and  the  claimant  is  the  proper 
subject  of  a  civil  action,  and  can  legitimately  be  brought  before 
a  court  for  adjudication  in  no  other  manner.  Therefore,  the  pro- 
bate court  exceeds  its  jurisdiction  when  it  orders  the  guardian  of 
an  insane  ward  to  pay  a  claim  for  the  care  of  his  ward  in  a 
hospital ;  and,  since  it  is  the  duty  of  the  guardian  to  protect  the 
estate  of  his  ward  against  illegal  claims,  he  is  entitled  to  appeal 
from  such  an  order.* 

for  the  sale  of  real  estates  of  deeedents.^'  En.  March  11,  1872.  Amd. 
1907,  p.  944,  in  effect  March  23,  1907.    See  the  preceding  paragraph. 

The  Arizona  Statute  Provides:  "Every  guardian  appointed  under  the 
provisions  of  this  chapter,  whether  for  a  minor  or  any  other  person,  must 
pay  all  just  debts  due  from  the  ward,  out  of  his  personal  estate,  and  the  in- 
come of  his  real  estate,  if  sufficient;  if  not,  then  out  of  his  real  estate, 
upon  obtaining  an  order  for  the  sale  thereof,  and  disposing  of  the  same  in 
the  manner  provided  in  this  title  for  the  sale  of  real  estate  of  decedents." 
Ariz.  Bev.  St.  1988. 

The  Idaho,  Montana^  North  Dakota^  Oklahoma,  South  Dakota^  and  Wy- 
oming Statutes  are  the  same  as  the  Arizona.  Ida.  Bev.  St.  5788;  Mont. 
C.  C.  P.  2980;  N.  D.  Bev.  Cd.  8253;  Okl.  Bev.  St.  1831;  8.  D.  Pro.  Cd.  383; 
Wyo.  Bev.  St.  4898. 

The  Nevada  Statute  ProYldes:  "Every  guardian  appointed  under  the 
provisions  of  this  act,  whether  for  a  minor  or  any  other  person,  shall  pay 
aJl  just  debts  due  from  the  ward  out  of  the  personal  estate  and  the  in- 
come from  the  real  estate  of  the  ward,  if  sufficient,  and  if  not,  then  from 
the  proceeds  of  the  sale  of  the  personal  or  real  estate,  upon  obtaining  an 
order  for  such  sale  according  to  law."    Nev.  Gomp.  L.  575. 

The  Oregcm  Statute  Provides:  "Every  guardian  appointed  under  the 
provisions  of  this  chapter  shall  pay  all  just  debts  due  from  his  ward  out 
of  his  personal  estate,  if  sufficient,  and  if  not,  out  of  his  real  estate,  upon 
obtaining  a  license  for  the  sale  thereof,  as  provided  by  law;  he  shall  also 
settle  all  accounts  of  the  ward,  and  demand,  sue  for,  and  receive  all  debts 
due  to  him,  or  may,  with  the  approbation  of  the  county  court,  compound 
for  the  same,  and  gave  a  discharge  to  the  debtor  upon  receiving  a  fair 
and  just  dividend  of  his  estate  and  effects;  and  he  shall  appear  for  and 
represent  his  ward  in  aU  legal  suits  and  proceedings,  unless  when  another 
person  is  appointed  for  that  purpose  as  guardian  or  next  friend."  Or.  B. 
ft  G.  Cd.  5275. 

1  Guardianship  of  Breslin,  135  Gal.  proved  by  the  probate  judge  before 
21,  66  Pac.  962.  Glaims  against  a  they  are  paid  by  the  guardian, 
ward   need   not   be   verified   or  ap-      Bacouillate  v.  Bequena,  86  GaL  651. 
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§  670.  Collection  of  Assets — Compromises  and  Releases. — It 
is  the  duty  of  a  guardian  to  settle  the  accounts  of  his  ward,[b] 
and  collect  the  debts  due  him  and  assets  belonging  to  his  estate.' 
With  the  approval  of  the  court,  he  may  compound  debts  and  give 
discharges  to  the  debtors.'    But  he  has  no  authority,  without  an 


Tlia  TTtali  Statute  Provides:  "Every  guardian  appointed  under  the  pro- 
visions of  this  title  must  pay  all  just  debts  due  from  the  ward  out  of  his 
personal  estate  and  the  income  of  his  real  estate,  if  sufficient,  if  not,  then 
out  of  his  real  estate."    Utah  Bev.  St.  4008. 

The  Washington  Statute  Provides:  "It  shall  be  the  duty  of  a  guardian 

of  any  minor 5.  To  pay  all  just  debts  due  from  such  ward  out  of 

the  estate  in  his  hands,  and  to  collect  all  debts  due  such  ward,  and  in  case 
of  doubtful  debts,  to  compound  the  same,  and  to  appear  for  and  defend, 
or  cause  to  be  defended,  aU  suits  against  such  ward."  Wash.  BaL  Gd. 
6405  (Pierce's  Cd.  2739). 

[b]  The  CaUfomia  Statute  (O.  0.  P.  1769)  Provides:  "Every  guardian 
must  settle  all  accounts  of  the  ward,  and  demand,  sue  for,  and  receive  all 
debts  due  to  him,  or  may,  with  the  approbation  of  the  court,  compound 
for  the  same  and  give  discharges  to  the  debtor,  on  receiving  a  fair  and 
just  dividend  of  his  estate  and  effects;  and  he  must  appear  for  and  repre- 
lent  his  ward  in  all  legal  suits  and  proceedings,  unless  another  person  be 
appointed  for  that  purpose."    En.  March  11,  1872.    Amd.  1880,  68. 

The  Arizona,  Idaho,  Montana^  North  Dakota,  Oklahoma,  South  Dakota, 
Utah,  and  Wyoming  Statutes  are  the  same  as  the  California,  except  as  fol- 
lows: In  place  of  the  word  "court,"  Arizona,  Idaho  and  Oklahoma  have 
the  words  "probate  judge";   Montana  and  Wyoming,  the  words  "court  or 


2  See  Washington  statute  under 
section  659,  ante;  Butler  v.  Legro, 
62  N.  H.  350,  13  Am.  St.  Bep.  573. 
A  guardian  may  maintain  replevin 
to  recover  personalty  belonging  to 
his  ward.  Carrillo  v.  McPhillips,  55 
Cal.  130;  Boruff  v.  Stipp,  126  Ind. 
32,  25  N.  E.  865. 

Where  a  testator  deposits  his  will 
with  a  third  person  and  thereafter 
becomes  incompetent  and  subject  to 
guardianship,  his  guardian  is  not  en- 
titled to  the  possession  of  the  will. 
ICastick  V.  Superior  Court,  94  Cal. 
347,  29  Pac.  869. 

A  guardian  has  no  right  to  a  fund 
if  which  the  ward  is  the  beneficial 
twner;  as  against  one  holding  it  as 


the  trustee  of  an  executory  trust. 
Hallinan  v.  Hearst,  133  Cal.  645,  66 
Pac.  17,  55  L.  B.  A.  216. 

Where  a  guardian,  after  investiga- 
tion, defers  the  foreclosure  of  a 
mortgage,  believing  the  chance  of 
collecting  the  amount  equally  as 
good  as  to  foreclose  and  take  a  de- 
ficiency judgment  wholly  uncollecti- 
ble, his  omission  to  act  by  immediate 
foreclosure  is  not  such  negligence  as 
warrants  charging  him  with  the 
mortgage  debt  and  interest.  Estate 
of  Scbandoney,  133  Cal.  387,  65  Pac. 
877. 

<  See  statutes  under  this  section. 
A  minor  defendant  may,  with  the 
consent  of   the  court,  enter  into  a 
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order  of  court,  to  satisfy  a  mortgage  belonging  to  the  estate  of 
his  wards,  and  to  substitute  a  mortgage  to  them  upon  other  land 
belonging  to  him.*  Nor  can  he,  without  any  authority  of  court 
and  without  the  payment  of  the  indebtedness,  satisfy  and  release 
a  mortgage  given  by  him  to  his  wards.* 

§  671.  Becovery  of  Concealed  or  Embezzled  Assets. — ^Persons 
suspected  of  concealing,  embezzling  or  fraudulently  disposing  of 
the  goods,  effects  or  instruments  in  writing  belonging  to  a  ward 
may  be  cited  by  the  court  to  appear  and  be  examined  in  respect 
thereto  on  the  complaint  of  the  guardian,  ward  or  other  interested 

judge";  and  North  and  Soath  Dakota,  the  words  ''county  court."  The 
Arizona  statute  adds  the  words  "as  guardian  or  next  friend"  to  the  end 
of  the  section.  Ariz.  Bev.  St.  1989;  Ida.  Bev.  St.  5789;  Mont.  G.  C.  P. 
2981;  N.  D.  Bev.  Cd.  8254;  Okl.  Bev.  St.  1832;  S.  D.  Pro.  Gd.  384;  Utah 
Bev.  St.  4009;  Wyo.  Bev.  St.  4899. 

The  Nevada  Statute  Provides:  "Every  guardian  shall  settle  all  accounts 
of  the  ward|  and  demand,  sue  for  and  receive  all  and  every  debt  or  prop- 
erty due  the  ward;  or  may,  with  the  consent  of  the  district  judge,  com- 
pound for  the  same,  and  give  a  discharge  to  the  debtors  on  receiving  a 
fair  and  just  dividend  of  his.  or  her  estate  and  effects;  and  he  shall  appear 
for  and  represent  his  ward  in  all  legal  proceedings,  unless  when  another 
person  shall  be  appointed  for  that  purpose  as  guardian  ad  litem,  or  next 
friend.  * '    Nev.  Gomp.  L.  677. 

The  Oregon  Statute  is  set  forth  under  the  preceding  section. 

The  Washington  Statute  Provides:  "Every  minor,  imbecile  or  insane 
person,  having  a  cause  of  action  against  him,  or  in  his  favor,  shall  be  bound 
by  any  compromise  or  settlement  thereof  to  the  same  extent  as  a  person 
not  under  legal  disabilitj  would  be  bound;  providing  that  such  compromise 
is  made  by  the  guardian  of  such  minor,  imbecile,  or  insane  person,  by  and 
with  the  advice  of  the  court,  by  whom  such  guardian  was  appointed.  Be- 
fore making  a  compromise,  the  guardian  shall  file  in  the  court  wherein  he 
ie  appointed,  and  to  which  he  is  accountable,  a  petition  briefly  stating 


stipulation  by  his  guardian  by  way 
of  compromise;  and  a  decree  entered 
thereon  binds  the  minor  as  though 
he  were  of  full  age.  Savage  v.  Me- 
GorUe,  17  Or.  42,  21  Pac.  444. 

A  judgment  against  an  infant  by 
consent  of  his  ^ardian  duly  ap- 
pointed is  not  void.  San  Francisco 
etc.  Assn.  v.  Porter,  58  Gal.  82. 

That  wards  may  question,  on  the 


ground  that  it  was  unjustly  or  fraud- 
ulently given,  a  release  executed  by 
their  guardian  without  the  consent 
of  the  court,  see  Montgomery  v. 
Bauer,  125  GaL  227,  57  Pac.  894. 

4  Martin  v.  De  Ornelas,  139  GaL 
41,  72  Pac.  440. 

0  Jennings   v.  Jennings,  104   GaL 
150,  37  Pac  794. 
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persons.fc]  The  tenn  ''instrument  in  writing*'  as  here  nsed 
does  not  embrace  the  will  of  an  insane  ward  which,  before  in- 
sanity came  upon  him,  he  deposited  with  a  third  person  to  retain 
until  his  death.*** 

the  nature  of  the  claim,  together  with  the  reasons  for  making  such  eom- 
promise.  In  ease  the  ward  is  a  minor  more  than  fourteen  years  of  age, 
a  copy  of  the  petition  with  a  notice  of  the  time  of  hearing,  shall  be  served 
open  the  ward.  The  guardian  shall  call  to  the  attention  of  the  court  all 
facts  pertaining  to  said  matter,  and,  if  the  court,  after  such  hearing,  di- 
rects a  compromise,  to  be  made,  the  guardian  is  hereby  authorized  to  make 
and  accept  acquittances  which  shall  be  forever  binding  upon  the  ward.'' 
Wash.  L.  1903,  p.  153,  sec.  1  (Pierce's  Cd.  2828f). 

"Guardians,  by  virtue  of  their  office  as  such,  shall  be  allowed  in  all 
eases  to  prosecute  and  defend  for  their  wards."  Wash.  BaL  Gd.  6402 
(Pierce's  Cd.  2736). 

[c]  The  California  Statute  (0.  O.  P.  1800)  Provides:  "Upon  complaint 
made  by  any  guardian,  ward,  creditor,  or  other  person  interested  in  the 
estate,  or  having  a  prospective  interest  therein  as  heir  or  otherwise,  against 
any  one  suspected  of  having  concealed,  embezzled,  smuggled,  or  fraudu- 
lently disposed  of,  any  of  the  money,  goods,  or  effects,  or  an  instrument 
in  writing  belonging  to  the  ward  or  to  his  estate,  the  superior  court  may 
eite  such  suspected  person  to  appear  before  such  court,  and  may  examine 
and  proceed  against  him  on  such  charge  in  the  manner  provided  in  this 
title  with  respect  to  persons  suspected  of  and  charged  with  concealing, 
embezzling,  smuggling,  or  fraudulently  disposing  of  the  effects  of  a  dece- 
dent."   En.  March  11,  1872.    Amd.  1880,  71;  1907,  945. 

The  Arizona  Statute  Provides:  "Upon  complaint  made  to  him  by  any 
guardian,  ward,  creditor,  or  other  persons  interested  in  the  estate,  or  hav- 
ing a  prospective  interest  therein  as  heir  or  otherwise,  against  anyone 
suspected  of  having  concealed,  embezzled,  or  conveyed  away  any  of  the 
money,  goods,  or  effects,  or  an  instrument  in  writing  belonging  to  the  ward 
or  to  his  estate,  the  probate  judge  may  cite  such  suspected  person  to  ap- 
pear before  him,  and  may  examine  and  proceed  with  him  on  such  charge 
in  the  manner  provided  in  this  title  with  respect  to  persons  suspected  of 
and  charged  with  concealing  or  embezzling  the  effects  of  a  decedent." 
Ariz.  Bev.  St.  2026. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma,  South  Dakota,  Utah,  and 
Wyoming  Statutes  are  the  same  as  the  Arizona,  except  as  follows:  In  place 
of  the  words  "probate  judge,"  Montana  and  Wyoming  have  the  words 
"court  or  judge";  North  Dakota,  the  words  "county  court";  Oklahoma, 
the  words  "judge  of  the  probate  court";  and  South  Dakota,  the  words 
"judge  of  the  county  court."  In  place  of  the  word  "him,"  Montana  and 
Wyoming  have  the  words  "such  court  or  judge";  and  North  Dakota,  the 

■•  Mastick  v.  Superior  Court,  94  Cal.  347,  29  Pac.  869. 
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§  672.  Sepresentation  of  Ward  in  Actions. — ^It  is  the  duty  of  a 
general  guardian  to  appear  and  represent  his  ward  in  all  actions 
and  legal  proceedings,  unless  another  person  is  appointed  for  that 
purpose.^  His  appearance  gives  the  court  jurisdiction  over  the 
person  of  the  ward;''  and,  contrary  to  the  rule  in  the  case  of  a 


word  "it."  Ida.  Be  v.  St.  6820;  Mont.  C.  C.  P.  3050;  N.  D.  Be  v.  Cd.  8281; 
OU.  Bev.  St.  1863;  S.  D.  Pro.  Cd.  419;  Utah  Bey.  St.  4019;  Wyo.  Bev.  St 
4941. 

The  Nevada  Statute  Provides:  "Upon  complaint  made  to  the  district 
judge  by  any  guardian,  ward,  creditor  of,  or  any  other  person  interested  in 
the  ward,  or  his  or  her  estate,  against  any  one,  charging  such  an  one  with 
haTing  concealed,  converted,  having  in  possession  or  conveyed  away  any 
of  the  money,  goods  or  effects,  or  any  instrument  in  writing  belonging  to 
the  ward,' the  judge  may  cause  such  person,  by  citation  to  appear  before 
him  for  examination,  and  proceed  in  the  same  manner  as  is  provided  with 
respect  to  persons  suspected  of  concealing,  converting  or  conveying  away 
the  effects  of  a  deceased  pereon."    Nev.  Comp.  L.  696. 

The  Oregon  Statute  Provides:  "Upon  complaint  made  to  the  connty 
court  by  any  guardian,  or  by  the  ward,  or  by  any  creditor  or  other  person 
interested  in  his  estate,  or  by  persons  having  claims  thereto  in  expectancy, 
ae  heir  or  otherwise,  against  anyone  suspected  of  having  concealed,  embes- 
zled,  or  conveyed  away  any  of  the  money,  goods,  or  effects  of  the  ward, 
the  judge  may  cite  and  examine  such  suspected  person,  and  proceed  with 
him  as  to  such  charge,  in  the  same  manner  as  is  provided  respecting  per- 
sons suspected  of  concealing  or  embezzling  the  effects  of  a  deceased  testsp 
tor  or  intestate."    Or.  B.  ft  G.  Cd.  6283. 


i  See  statutes  under  section  670, 
ante.  "When  an  infant  is  a  party 
to  an  action,  he  may  appear  by  his 
general  guardian.  A  general  guard- 
ian is  authorized — indeed,  it  is  his 
duty — to  appear  for  his  ward.  And 
the  appearance  of  a  general  guard- 
ian is  sufficient  to  give  the  court 
jurisdiction  of  the  person  of  the  in- 
fant defendant."  Western  Lumber 
Co.  T.  PhilUps,  94  Cal.  54,  29  Pac. 
828. 

The  right  of  a  guardian  of  the 
estate  of  minors  to  contest  the  ac- 
count of  an  administrator  of  an  es- 
tate in  which  his  wards  are  inter- 
ested is  not  affected  by  the  appoint- 
ment of  aa  attorney  to  represent  the 


minors.  Estate  of  Bose,  66  Cal.  241, 
6  Pac.  220. 

The  admissions  of  a  guardian 
which  mean  a  sacrifice  of  his  ward's 
property  are  not  binding.  Kidwell 
V.  Ketler,  146  Cal.  12,  79  Pac.  514. 

As  to  when  the  knowledge  of  a 
guardian  is  binding  on  his  ward,  see 
Fealey  v.  Fealey,  104  Cal.  35^  43 
Am.  St.  Bep.  Ill,  38  Pac.  49. 

T  Mullen  V.  Dunn,  134  Cal.  247,  66 
Pac  209;  Emeric  v.  Alvarado,  64 
CaL  629,  2  Pac  418;  Bichardson  v. 
Loupe,  80  Cal.  499,  22  Pac.  227; 
Smith  T.  McDonald,  42  Cal.  484; 
Gronfier  v.  Puymirol,  19  Cal.  629. 

An  infant  defendant  may  appear 
by  his  general  guardian  in  an  action 
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gaardian  ad  litem,  he  may  appear  in  an  action  without  personal 
Bervice  having  first  been  made  on  the  ward.^  But  the  court  may, 
when  the  ward's  interests  demand,  appoint  a  guardian  ad  litem,* 
even  though  there  is  a  general  guardian.^^  In  fact,  the  statutes 
expressly  state  that  the  general  provisions  of  the  law  of  guardian- 
ship do  not  impair  the  power  of  courts  to  appoint  a  guardian  to 
defend  the  interests  of  minors  interested  in  any  8uit.[d] 

The  guardian  appears  in  the  action  simply  to  manage  and  care 
for  the  interests  of  the  ward  when  he  is  a  party,  and  is  himself  no 
mor^  a  party  to  the  action  than  the  attorney  who  enters  an  ap- 

[d]  The  California  Statate  (O.  O.  P.  1759)  Provides:  '<  Nothing  eon- 
tained  in  this  chapter  affects  or  impairs  the  power  of  any  court  to  appoint 
a  guardian  to  defend  the  interests  of  any  minor  interested  in  any  suit  or 
matter  pending  therein."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  North  Dakota^  Oklahoma,  South  Dakota, 
Utah,  Washington,  and  Wyoming  Statatea  are  the  same  as  the  California, 
except  that  Montana  contains  the  words  "or  judge"  after  the  word 
"court,"  and  Washington  adds  at  the  e^d  of  the  section  the  words  "or 
to  commence  and  prosecute  any  suit  in  his  behalf."  Ariz.  Be  v.  St.  1983; 
Ida.  Bev.  St.  «;783;  Mont.  C.  C.  P.  2960;  N.  D.  Bev.  Cd.  8247;  Oki.  Bev. 
St.  1826;  S.  D.  Pro.  Gd.  378;  Utah  Bev.  St.  3990;  Wash.  BaL  Gd.  6410 
(Pierce's  Cd.  2746);  Wyo.  Bev.  St,  4878. 

The  Nevada  Statute  is  set  forth  under  section  631,  ante. 

The  Oregon  Statate  Provides:  "Nothing  contained  in  this  chapter  shall 
impair  the  power  of  the  supreme  court,  the  circuit  court,  the  county  court, 
or  courts  of  a  justice  of  the  peace  to  appoint  a  guardian  to  defend  the 
interests  of  any  minor  impleaded  in  such  courts  or  interested  in  any  suit 
or  matter  therein  pending;  nor  their  power  to  appoint  or  allow  any  person 
as  next  friend  of  a  minor  to  commence,  prosecutOi  or  defend  any  suit  in 
Ms  hehalf."  Or.  B.  A  C.  Cd.  5266. 


to  enforce  a  lien  for  materials  fur- 
nished for  certain  buildings.  West- 
em  Lumber  Co.  v.  Phillips,  94  CaL 
54,  29  Pac.  328. 

8  Bedmond  v.  Peterson,  102  CaL 
595,  41  Am.  St.  Bep.  204,  36  Pae. 
923;  Taylor  v.  Ellenberger,  134  CaL 
31,  66  Pac.  4.  For  the  statutory 
provisions  for  serving  process  on 
minors  and  their  guardians,  see 
Cal.  C.  C.  P.  411;  Ida.  Bev.  St. 
3194;  Mont.  C.  C.  P.  636;  Nev.  Comp. 
U  3124;  Wyo.  Bev.  St.  3519. 


9  For  the  statutory  provisions 
controlling  the  appointment  of 
guardians  ad  litem,  see  Cal.  C.  C.  P. 
372,  373;  Ariz.  Bev.  St.  1310,  1311; 
(da.  Bev.  St.  3160,  3161;  Mont.  C.  C. 
P.  574,  575;  Nev.  Comp.  L.  3104, 
3105;  Utah  Bev.  St.  2907,  2908;  Wyo. 
Bev.  St.  3472-3476.  These  provi- 
sions do  not  apply  to  probate  pro- 
ceedings. Carpenter  v.  Superior 
Court,  75  Cal.  596,  19  Pac.  174. 

10  Gronfier  v.  Puymirol,  19  CaL 
629. 
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pearance  in  an  action  for  a  party  who  is  sui  juris.  The  ward  only 
is  the  party.  An  executor,  administrator  or  trustee  of  an  express 
trust  may  sue  or  be  sued  without  joining  with  him  the  real  parties 
in  interest.  But  this  is  not  true  of  a  guardian ;  he  cannot  main- 
tain an  action  in  his  own  name  for  his  ward/^  nor  can  an  action 
be  maintained  against  him  to  enforce  the  obligation  of  his  ward.^ 
''The  reason  upon  which  the  distinction  is  based  may  be  that 
executors  and  administrators  are  strictly  and  technically  repre- 
sentatives of  the  deceased,  while  guardians  are  not  technically  the 
representatives  of  anybody.  They  simply  stand  in  the  position  of 
protectors."  **  The  enforcement  of  a  judgment  against  the  ward 
can  be  accomplished  only  through  the  probate  court,  and  not  by 
any  process  against  the  guardian  or  the  ward's  estate.^^ 


11  Emerie  v.  Alvarado,  64  Gal.  529, 
2  Pac.  418;  O'Shea  v.  Wilkinson,  95 
Cal.  454,  30  Pac.  588;  Dixon  v.  Car- 
dozo,  106  Cal.  506,  39  Pac.  857;  Es- 
tate of  Gallaghan,  119  Cal.  571,  576, 
51  Pac.  860,  39  L.  B.  A.  689;  Denni- 
Bon  T.  Willcut,  3  Idaho,  793,  35  Pac 
698.  A  guardian  cannot  be  joined 
with  hia  ward  as  a  party  defendant 
where  the  cause  of  action  affects 
only  the  interests  of  the  ward. 
O'Shea  v.  Wilkinson,  95  GaL  454,  30 
Pac.  588. 

The  guardian  of  an  incompetent 
person  is  neither  a  necessary  nor  a 
proper  party  to  an  action  upon  a 
note  and  mortgage  assigned  by  the 
incompetent  person  to  the  plaintiff. 
Bedmond  v.  Peterson,  102  CaL  595, 
41  Am.  St.  Bep.  204,  36  Pac.  923. 

Though  the  code  provides  that  a 
guardian  must  sue  in  the  name  of  his 
ward,  a  payee  of  a  note  who  is  de- 
scribed as  "guardian"  may  sue  in 
his  own  name,  in  the  absence  of  evi- 
dence of  a  ward  or  trust  estate. 
Sainsevain  t.  Luce  (CaL),  35  Pae. 
1033. 

An  objection  that  an  action  by  a 
guardian  against  the  sureties  on  the 
bond  of  an  executor  should  be  in  the 


name  of  the  wards  cannot  be  raised 
for  the  first  time  on  appeal.  BeUin- 
ger  Y.  Thompson,  26  Or.  320,  37  Pac. 
714,  40  Pac.  229. 

When  infants  sue  by  their  guard- 
ian, the  complaint  must  allege  his 
due  appointment,  else  it  wiU  be  sub- 
ject to  special  demurrer.  Crawford 
Y.  Neal,  56  Cal.  321;  Security  L.  A 
T.  Go.  V.  Kauffman,  108  Cal.  214,  41 
Pac.  467;  Dairy mple  y.  Security  L. 
A  T.  Co.,  9  N.  D.  306,  83  N.  W.  245. 
As  to  the  sufficiency  of  the  aUega- 
tion,  see  Elizalde  y.  Elizalde,  137 
CaL  634,  66  Pac  369,  70  Pac.  861; 
MorreU  y.  Morgan,  65  CaL  575,  4 
Pac  580. 

Where  the  body  of  the  complaint 
shows  the  general  guardianship  of 
the  plaintiff,  a  mistake  in  the  desig- 
nation of  t)ie  plaintiff  as  guardian 
ad  litem  in  the  title  of  the  action  is 
one  of  no  importance.  Spear  y. 
Ward,  20  CaL  659. 

12  Justice  Y.  Ott,  87  Cal.  530,  25 
Pac  691. 

M  Fox  Y.  Minor,  32  Cal.  Ill,  01 
Am.  Dec.  566. 

is»  Sturgis  Y.  Sturgis  (OrO»  98 
Pac.  696. 
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§  673.  Hanagement  of  Estate. — ^A  guardian  most  manage  the 
estate  of  his  ward  frugally  and  without  waste,  [e]  He  is  bound 
to  exercise  the  care  and  discretion  which  men  of  ordinary  pru- 
dence and  judgment  exercise  in  the  management  of  their  own 
estates  under  similar  circumstances.  When  he  uses  that  degree  of 
diligence,  he  is  not  responsible  for  losses  which  may  occur,  for  he 
is  not  an  insurer;  but  when  he  uses  a  less  degree,  he  becomes  an- 
swerable for  the  consequences  of  his  neglect  or  misappropriation.'^ 

[e]  The  California  Statute  (O.  O.  P.  1770)  Provides:  ''Every  paardiam 
niTiBt  manage  the  estate  of  hit  ward  frugaUy  and  without  waste,  and  ap- 
ply the  income  and  profits  thereof,  as  far  as  may  be  neeeasary,  for  the 
comfortable  and  suitable  maintenance  and  support  of  the  ward  and  his 
family,  if  there  be  any;  and  if  such  income  and  profits  be  insufficient  for 
that  purpose,  the  guardian  may  sell  or  mortgage  the  real  estate,  upon  ob- 
taining an  order  of  the  court  therefor,  as  provided,  and  must  apply  the 
proceeds  of  such  sale  or  mortgage,  as  far  as  may  be  necessary,  for  the 
maintenance  and  support  of  the  ward  and  his  family,  if  there  be  any." 
En.  March  11,  1872.    Amd.  1900-01,  85. 

The  Arizona,  Idaho,  Montana,  North  Dakota^  Oklahoma,  South  Dakota^ 
Utah,  and  Wyoming  Statutes  are  practically  the  same  as  the  California, 
except  that  they  do  not  contain  the  words  "or  mortgage."  In  place  of 
those  words,  Utah  contains  the  words  "mortgage  or  lease."  The  Idaho 
statute  contains  the  words  "support  and  education"  after  the  word  "main- 
tenance." Ariz.  Bev.  St.  1990;  Ida.  Bev.  St.  5790;  Mont.  G.  C.  P.  2982; 
N.  D.  Bev.  Cd.  8255;  Okl.  Bev.  St.  1833;  S.  D.  Pro.  Cd.  385;  Utah  Bev. 
St.  4007;  Wyo.  Bev.  St.  4900. 

The  Nevada  Statute  Provides:  "Every  guardian  shall  manage  the  es- 
tate of  his  or  her  ward  frugally  and  without  unreasonable  waste,  and  ap- 
ply the  income  and  profits  thereof,  as  far  as  may  be  necessary,  for  the 
comfortable  and  suitable  maintenance,  support  and  education  of  the  ward; 
and  if  such  income  and  profits  be  insufficient  for  such  purposes,  the  guard- 
ian may  sell  the  personal  or  real  estate  upon  obtaining  an  order  there- 
for, as  provided  by  law  for  such  purpose.  A  guardian  may  join  in  and  as- 
sent to  a  partition  of  the  real  estate  of  the  ward  in  the  cases  and  in  the 
manner  provided  by  law."    Nev.  Gomp.  L.  576. 

The  Oregon  Statnte  Provides:  "The  guardian  shall  also  manage  the  es- 
tate of  his  ward  frugally  and  without  waate,  and  apply  the  income  and 

14  Estate  of  Boyes,  151  Gal.  1^3,  guardian  to  manage  the  property  of 

90  Pac.   454;    Estate  of   Geas,   134  his  ward  he  must  be  duly  appointed 

Cal.  114,  66  Pac.  187.    Guardianship  by  some  competent  public  authority, 

by  nature  extends  only  to  the  ^us-  Kendall  v.  Miller,  9  Gal.  591. 

tody  of  the  person  of  the  ward,  and  A  guardian  will  ordinarily  not  bs 

not  to  his  property.    To  entitle  the  justified  in  delegating  the  manage- 
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He  may  make  repairs  necessary  for  the  preservation  of  the  estate ; 
indeed,  it  is  his  duty  to  do  so.  In  making  them  he  may  proceed 
without  an  order  of  the  court.  The  better  practice,  however,  is 
first  to  obtain  an  order,  and  thereby  obviate  the  risk  of  the  court's 
disapproval ; "  and  much  more  is  this  true  in  the  case  of  perma- 
nent improvements,  such  as  the  erection  of  new  buildings.^^ 

profits  thereof,  so  far  as  may  be  necessary,  for  the  comfortable  and  suit- 
able maintenance  and  support  of  his  ward  and  his  family,  if  there  be  any; 
and  if  the  income  and  profits  be  insufficient  for  that  purpose,  the  guardian 
may  sell  the  real  estate  upon  obtaining  a  license  therefor,  as  provided  by 
law  and  shall  apply  the  proceeds  of  such  sale,  so  far  as  may  be  necessary, 
for  the  maintenance  and  support  of  the  ward  and  his  family;  or  the  guard- 
ian may,  upon  authority  granted  therefor  by  the  proper  county  court, 
mortgage  said  real  estate  for  such  amount  as  may  be  necessary  for  the 
maintenance  and  support  of  the  ward  and  his  family,  or  the  care  of  said 
property,  and  shall  apply  the  proceeds  from  the  same  to  those  purposes." 
Or.  B.  &  C.  Cd.  5276. 

The  Washington  Statute  Provides:  "It  shall  be  the  duty  of  the  guardian 
•  •  .  .  (2.)  To  manage  the  estate  for  the  best  interest  of  his  ward;  (3.)  To 
render  on  oath  to  the  proper  court  an  account  of  his  receipts  and  of  his 
expenditures,  with  vouchers  therefor,  at  least  once  in  ev^ry  two  years,  and 
whenever  cited  so  to  do,  and  failing  so  to  do,  he  shall  receive  no  allowances 
for  services,  and  be  liable  to  said  ward  on  his  bond  in  damages  for  ten 
per  cent  of  the  whole  amount  of  the  estate,  both  real  and  personal,  in  his 
hands  belonging  to  such  ward;  (4.)  At  the  expiration  of  his  trust  fully  to 
account  for  and  pay  over  to  the  proper  person  aU  the  estate  of  said  ward 
remaining  in  his  hands;  ....  (6.)  When  any  ward  has  no  father  or 
mother,  or  such  father  or  mother  is  unable  or  fails  to  educate  such  ward, 
it  shall  be  the  duty  of  his  guardian  to  provide  for  him  such  education  as 
the  amount  of  his  estate  may  justify."  Wash.  Bal.  Cd.  6405  (Pierce's  Cd. 
2739). 

The  Arizona  Statute  also  Provides:  "A  guardian  of  the  property  must 
keep  safely  the  property  of  his  ward.  He  must  not  permit  any  unnecessary 
waste  or  destruction  of  the  real  property,  nor  make  any  sale  of  such  prop- 
erty without  the  order  of  the  probate  eourt,  but  must,  so  far  as  is  in  his 

ment   of   the   estate   to   others,   al-  Mastick  v.  Superior  Court,  94  Cal. 

though  in  exceptional  cases  he  may  847,  28  Pac.  859, 

be.    BacouiUat  v.    Bequena,  36  Cal.  ib  Nagle  v.  Bobins,  9  Wyo.  211, 

651.  02  Pac.  154,  62  Pac.  796. 

Where  a  testator  deposits  his  will  16  Gerber  v.  Bauerline,  17  Or.  115, 

with  a  third  person  and  thereafter  19  Pac.  849.    Where  a  mother,  with- 

becomes  incompetent    and  subject  to  ont^   previous     appointment,     takes 

guardianship,  his  guardian  is  not  en-  charge  of  the  estate  and  persons  of 

titled  to  the    possession  of  the  will.  her    minor    children,    and    in    good 
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§  674.  Contracts  of  Ouardian. — A  guardian  cannot,  without 
first  obtaining  an  order  of  court,  enter  into  a  contract  which  will 
bind  the  person  or  estate  of  his  ward ;  when  he  attempts  to  do  so, 
he  binds  himself  only,  and  any  judgment  rendered  for  the  debt 
is  against  him  personally,  and  not  against  the  ward's  estate.^' 
This  rule  has  been  applied  to  contracts  for  repairs  and  improve- 
ments,^* to  the  execution  of  promissory  notes,^^  and  to  the  em- 
plo3rment  of  attorneys.*^ 


power,  maintain  the  same,  with  ita  buildings  and  appurtenances,  out  of 
the  income  or  other  property  of  the  estate  and  deliver  it  to  the  ward  at 
the  elose  of  his  guardianship  in  as  good  condition  as  he  received  it." 
Ariz.  Rev.  St.  1975. 

The  Montana,  North  Dakota,  Oklahoma,  South  Dakota^  and  Utah  Stat- 
utes are  the  same  as  the  Arizona,  except  as  follows:  In  place  of  the  words 
"probate  court,"  Montana  has  the  words  "district  court";  North  Dakota, 
the  words  "county  court";  and  Utah,  the  word  "court."  The  Utah  stat- 
ute has  the  words  "natural  wear  and  tear  excepted"  added  to  the  end  of 
the  section.  Mont.  G.  C.  343;  N.  D.  Rev.  Cd.  4133;  Okl.  Rev.  St.  3822; 
S.  D.  Civ.  Cd.  153;  Utah  Rev.  St.  4006. 


faith  makes  repairs  and  improve- 
ments, and  pays  the  taxes  and  in- 
surance, they  are  chargeable  with 
such  expenditures  when  they  are 
credited  with  the  rents.  Estate  of 
Beisel,  110  Gal.  267,  40  Pac.  961,  42 
Pae.  819. 

17  Shepard  v.  Hanson,  9  N.  D.  249, 
83  N.  W.  20;  Sturgis  v.  Sturgis, 
(Or.),  93  Pac.  696;  Andrus  v.  Blaz- 
zard,  23  Utah,  233,  63  Pac.  888,  54 
L.  R.  A.  354;  Reams  v.  Taylor,  31 
Utah,  288,  120  AnL  St.  Rep.  930,  87 
Pac.  1089;  Rollins  v.  Marsh,  128 
Mass.  116;  Reading  v.  Wilson,  38 
N.  J.  Eq.  446. 

IB  A  mechanic 's  lien  cannot  be  en- 
forced against  the  property  of  min- 
ors, where  the  contract  under  which 
the  work  was  done  or  materials 
furnished  was  entered  into  on  their 
behalf  by  their  guardian  without 
first  obtaining  an  order  of  court  au- 
thorizing him  to  do  so.  Fish  v.  Mc- 
Carthy, 96  Gal.  484,  31  Am.  St.  Rep. 


237,  31  Pac.  629;  Guy  ▼.  Da  TJprej, 
16  Gal.  195,  76  Am.  Dec.  518. 

i»  Wright  V,  Byrne,  129  Gal.  614, 
62  Pac.  176. 

20  Morse  v.  Hinckley,  124  Gal.  154, 
56  Pac.  896.  An  action  will  not  lie 
against  a  minor  or  his  estate  for  the 
value  of  legal  services  rendered  to 
the  guardian  in  assisting  him  in  the 
execution  of  his  trust.  McKee  v. 
Hunt,  142  Gal.  526,  77  Pac.  1103. 

A  guardian  is  primarily  liable  for 
a  debt  incurred  in  the  performance 
of  his  duties  upon  his  contract  with 
an  attorney  for  professional  services, 
and  no  action  can  be  maintained 
thereon  against  the  ward.  Hunt  v. 
Maldonado,  89  Gal.  636,  27  Pac.  56. 

An  order  for  the  substitution  of  an 
attorney  for  the  guardian,  in  place 
of  a  former  attorney,  simply  makes 
him  the  attorney  of  record,  and 
does  not  attempt  to  authorize  a  con- 
tract directly  affecting  the  property 
of  the  ward,  or  to  require  the  per- 


990 


PBOBATE  LAW. 


§  675.  Care  and  Investment  of  Money. — ^The  statutes  make 
special  provision  for  investing  the  money  belonging  to  a  ward, 
whether  arising  from  the  sale  of  his  property  or  otherwise,  nnder 
the  direction  of  the  court,  [f]  The  guardian  thus  securing  the 
advice  and  consent  of  the  court  may  invest  his  ward's  funds  with- 
out risk  to  himself;  but  where  he  makes  an  investment  without 
consulting  the  court  or  obtaining  its  order  therefor,  he  acts  upon 
his  own  responsibility,  and  is  held  to  a  strict  accountability.^^  If 
he  invests  or  deposits  funds  of  the  estate  in  his  individual  name, 
without  designating  his  official  capacity,  thereby  unnecessarily 
and  willfully  mingling  the  trust  property  with  his  own,  he  be- 


[f]  The  California  Statute  (0.  0.  P.  1792)  FrovideB:  '<The  court,  on  the 
application  of  a  guardian,  or  any  person  interested  in  the  estate  of  any 
ward,  after  such  notice  to  persons  interested  therein  as  the  court  shall  di- 
reet,  may  authorize  and  require  the  guardian  to  invest  the  proceeds  of 
sales  and  any  other  of  his  ward's  money  in  his  hands,  in  real  estate,  or  in 
any  other  manner  most  to  the  interest  of  all  concerned  therein,  and  the 
court  may  make  such  other  orders  and  give  such  directions  aa  are  needful 
for  the  management,  investment,  and  disposition  of  the  estate  and  effects, 
as  circumstances  require."      En.  March  11,  1872.    Amd.  1880,  70. 

The  Arizona,  Idaho,  Montana^  North  Dakota,  Oklahoma,  South  Dakota, 
TTtah,  and  Wyoming  Statutes  are  the  same  as  the  California,  except 
ae  follows:  In  place  of  the  word  ''court"  near  the  beginning  of  the  sec- 
tion, Arizona,  Idaho  and  Oklahoma  have  the  words  "probate  court";  and 
North  and  South  Dakota,  the  words  "county  court."  In  place  of  the 
word  "court"  preceding  the  words  "shall  direct,"  Montana  and  Wyo- 
ming have  the  words  "court  or  judge";  and  North  Dakota,  Oklahoma  and 
South  Dakota,  the  word  "judge."  In  place  of  the  word  "court"  pre- 
ceding the  words  "may  make,"  Arizona,  Idaho  and  Oklahoma  have  the 
words  "probate  court";  Montana  and  Wyoming,  the  words  "court  or 
judge";  and  South  Dakota,  the  words  "county  court."  Ariz.  Bev.  St. 
2012;   Ida.  Bev.  St.  5812;  Mont.  C.  C.  P.  3015;  N.  D.  Bev.  Gd.  8274;  Okl. 


formanee  of  any  legal  services. 
McKee  v.  Hunt^  142  Gal.  526,  77 
Pac.  1103. 

That  a  guardian  should  be  allowed 
In  his  accounts  for  reasonable  ex- 
penditures for  legal  services  and 
court  costs,  see  section  682,  post. 

21  Estote  of  Post,  57  Gal.  273;  Es- 
Ute  of  GardweU,  55  Gal.  137;  Nagle 
V.  Bobins,  9  Wyo.  211,  62  Pac.  154, 
62  Pae.  796.    Unless  directed  to  do 


so  by  the  court,  a  guardian  need  not 
give  notice  to  anyone  of  his  appli- 
cation for  an  order  to  invest  money. 
Estate  of  Schandoney,  133  Gal.  387, 
65  Pae.  877. 

An  order  of  court  directing  a 
guardian  to  loan  funds  of  his  ward 
on  terms  and  security  stated  therein 
will  absolve  the  guardian  from  all 
liability  on  account  of  the  loan  be- 
ing made    on    insuifieient    security. 
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comes  liable  for  its  safety  in  all  events.^  Moreover,  when  lie 
uses  the  funds  in  his  own  business,  or  appropriates  them  to  his 
own  use,  and  delays  in  aeeounting  for  them,  he  may  be  charged 
with  the  amount  used  or  invested,  with  interest  thereon  com- 


Rev.  St.   1855;  a  D.  Pro.   Cd.  407;  Utah   Bev.   St.  4018;  Wyo.  Bev.  St. 
4922. 

The  Nevada  Statute  Provldea:  "The  difltrict  court,  on  the  application 
of  a  gaardian,  or  of  any  other  person  interested  in  the  welfare  of  the  ward, 
after  snch  notice  to  the  next  of  kin  and  all  persons  interested  therein  as 
the  judge  shall  direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales,  and  also  any  other  money  in  his  hands,  in  real  es- 
tate, or  in  any  other  manner,  as  in  this  act  provided;  and  the  district  court 
may  make  such  further  orders  and  give  such  instructions  as  the  ease  may 
require  for  managing,  investing  and  disposing  of  the  estate  and  effects  in 
the  hands  of  the  guardian."    Nev.  Comp.  L.  590. 

The  Oregon  Statute  Provides:  ''The  county  courts  in  the  respective 
counties,  on  the  application  of  a  guardian  or  of  any  person  interested  in 
the  estate  of  any  ward,  after  notice  to  all  other  persons  interested,  may 
authorize  or  require  the  guardian  to  sell  and  transfer  any  stock  in  the 
publie  funds,  or  in  any  bank,  insurance  company,  or  other  corporation,  or 


Estate  of  Schandoney,  133  CaL  387, 
65  Pae.  877. 

Loans  negotiated  by  a  guardian 
without  the  advice  and  consent  of 
the  court,  and  upon  inadequate  se- 
curity, and  not  such  as  a  prudent 
business  man  would  make,  should,  on 
final  settlement,  be  rejected  as  as- 
sets of  the  ward's  estate.  Estate  of 
Carver,  118  Cai.  73,  50  Pae.  22. 

If  a  guardian  loans  money  on  per- 
sonal property,  especially  on  the  sole 
credit  of  the  borrower,  it  devolves 
upon  him  to  show  that  he  acted  with 
due  circumspection  and  prudence. 
Estote  of  Averill  (CaL),  66  Pae.  14. 

A  guardian  who,  without  order  of 
court,  purchased  land  for  his  ward, 
believing  the  same  to  be  a  good  in- 
vestment, is,  on  disaffirmance  of  the 
purchase  by  the  ward,  liable  only 
for  the  sum  invested,  with  simple  in- 
terest, though  he  took  title  in  his 
own  name  so  aa  to  dispose  of  the 


same  without  order  of  court.  Es* 
tate  of  Cousins,  111  Cal.  441,  44 
Pae.  182. 

It  has  been  said  that  where  a 
guardian  invested  his  ward's  funds 
in  real  estate,  without  authority  of 
court,  and  the  value  thereof  has 
somewhat  depreciated  when'  the 
ward  arrives  at  his  majority,  the 
ward  may  recover  from  him  the 
amount  of  the  investment,  with  rate 
of  interest  thereon  for  which  it 
could  have  been  loaned  compounded 
annually.  Scheib  v.  Thompson,  23 
Utah,  564,  65  Pae.  499. 

22  In  re  Guardianship  of  Bane, 
120  Cal.  533,  65  Am.  St.  Bep.  197, 
52  Pae.  852.  A  guardian  investing 
his  ward's  funds  should  take  the 
notes  and  securities  in  his  trust  ca- 
pacity. Shepard  v.  Hanson,  10  N. 
D.   194,  86  N.  W.   704. 

Taking  shares  of  stock  as  security 
for  a  loan  was  held  not  improper  in 
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pounded  annually.^  He  will  not  be  charged  with  compound  in- 
terest, however,  where  he  has  been  guilty  of  no  willful  breach  of 
duty,  or  any  intentional  violation  of  the  obligations  of  his  trust.^ 
Where  one  has  received  from  a  guardian  money  belonging  to  his 
ward,  knowing  whose  money  he  was  receiving,  he  cannot  justify 
his  retention  of  the  money  upon  the  ground  that  he  has  applied 
it  to  a  personal  debt  due  him  from  the  guardian.^ 

§  676.  Support  and  Education  of  Ward — It  is  the  duty  of  the 
guardian  to  apply  the  income  and  profits  of  the  trust  estate,  so 
far  as  may  be  necessary,  to  the  comfortable  and  suitable  main- 
tenance of  his  ward;^  and  if  they  are  inadequate  for  that  pur- 
pose, he  may  expend  the  principal,^  or  obtain  an  order  of  court  to 


any  other  personal  estate  or  effects  held  by  him  as  guardian,  and  invest 
the  proceeds  of  such  sale,  and  also  aU  other  moneys  in  his  hands,  in  real 
estate,  or  in  any  other  manner  that  shaU  be  most  for  the  interest  of  all 
concerned  therein;  and  sneh  court  may  make  such  further  order  and  give 
such  directions  as  the  case  may  require,  for  managing,  investing,  and  dis- 
posing of  the  estate  and  effects  in  the  hands  of  the  guardian."  Or.  B.  ft 
C.  Cd.  5278. 

The  Washington  Statute  Provides:  ''The  superior  court,  may,  on  the  ap- 
plication of  a  guardian  or  any  other  person,  said  guardian  having  due  writ- 
ten notice  thereof,  order  and  decree  any  change  to  be  made  in  the  invest- 
ment of  the  estate  of  any  ward  that  may  to  such  court  seem  advantageous 
to  such  estate."    Wash.  Bal.  Bd.  6406  (Pierce's  Cd.  2742). 


Nagle  y.  Bobins,  9  Wyo.  211,  62  Pac. 
154,  62  Pac.  796,  notwithstanding 
the  constitutional  provision  against 
investments  in  corporate  stock. 

23  Glassell  ▼.  Glasscll,  147  Cal. 
510,  82  Pac.  42;  Estate  of  Hamil- 
ton, 139  Cal.  671,  73  Pac.  578;  In  re 
Dow,  133  Cal.  446,  65  Pac.  890;  Es- 
tate of  Eschrich,  85  Cal.  98,  24  Pac. 
634. 

24  A  guardian  who,  in  good  faith, 
mingles  his  ward's  funds  with  his 
own  and  uses  them  in  his  business, 
it  not  appearing  that  he  was  able 
at  all  times  to  invest  the  same,  is 
chargeable  only  with  legal  interest 


therefor,  with  annual  rests,  not- 
withstanding the  current  rate  of  in- 
terest was  greater.  Estate  of 
Cousins,  111  Cal.  441,  44  Pac.  182. 
A  guardian,  acting  in  good  faith 
and  not  using  the  funds  of  the  es- 
tate for  his  own  profit,  will  be 
charged  the  statutory  rate  of  inter- 
est only.  Estate  of  Card  well,  55 
CaL  137. 

26  Montgomery  ▼.  Bauer,  125  Cal. 
227,  57  Pac.   894. 

20  See  statutes  under  section  673, 
ante. 

27  Estate  of  Hayden,  146  Cal.  73, 
79  Pac.  588.    A  guardian  should  be 
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sell  or  mortgage  the  estate.'^  The  fact  that  he  draws  on  the  prin- 
cipal without  authority  from  the  court,  although  an  injudicious 
course  to  pursue,  does  not  preclude  him  from  being  credited  in  his 
account  therefor,  if  the  circumstances  are  such  that  the  court 
would  antecedently  have  authorized  the  expenditure.^*  And  in 
case  he  advances  reasonable  amounts  necessary  for  the  support 
or  maintenance  of  his  ward,  he  will  be  entitled  to  credit  therefor 
on  the  settlement  of  his  accounts,  [g]  although  he  has  obtained 
no  previous  order  of  court.* 


[g]  The  Calif ornia  Statute  (0.  O.  P.  1771)  Provides:  "When  a  guardian 
haa  advanced  for  the  necessary  maintenance,  support,  or  education  of  his 
ward,  an  amount  not  disproportionate  to  the  value  of  his  estate  or  his 
condition  of  life,  and  the  same  b  made  to  appear  to  the  satisfaction  of  the 
court,  by  proper  vouchers  and  proofs,  the  guardian  must  be. allowed  credit 
therefor  in  his  settlements.  Whenever  a  guardian  fails,  neglects,  or  re- 
fuses  to  furnish  suitable  and  necessary  maintenance,  support,  or  education 
for  his  ward,  the  court  may  order  him  to  do  so,  and  enforce  such  order  by 
proper  process.  Whenever  any  third  person,  at  his  request,  supplies  a  ward 
with  such  suitable  and  necessary  maintenance,  support,  or  education,  and 
it  is  shown  to  have  been  done  after  refusal  or  neglect  of  the  guardian  to 
supply  the  same,  the  court  may  direct  the  guardian  to  pay  therefor  out  of 
the  estate,  and  enforce  such  payment  by  due  process."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  North  Dakota,  Oklahoma,  South  Dakota, 
Utah,  and  Wyoming  Statutes  are  the  same  as  the  California,  except 
that  Montana  and  Wyoming  add  the  words  "or  judge"  after  the  word 
"court"  in  each  instance.  Ariz.  Bev.  St.  1991;  Ida.  Rev.  St.  5791;  Mont. 
C.  C.  P.  2983;  N.  D.  Rev.  Cd.  8256;  Okl.  Rev.  St  1834;  S.  D.  Pro.  Cd.  386; 
Utah  Bev.  St.  4013;  Wyo.  Bev.  St.  4901. 


allowed  credit  for  a  necessary  ex- 
penditure of  the  principal,  without 
obtaining  authority  from  the  court, 
when  made  in  good  faith.  Estate  of 
Boyes,  151  Cal.  143,  90  Pac.  454. 

28  Guardianship  of  Hayden,  1  Cal. 
App.  75,  81  Pac.  668;  statutes  under 
section  673,  ante. 

28a  Cutting  V.  Scherzinger,  40  Or. 
353,  68  Pac.  393,  69  Pac.  439.  A 
guardian  may  be  credited  for  money 
paid  out  of  the  estate  of  his  ward 
for  support  after  he  became  of  age, 
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the  ward  consenting  thereto  and 
there  being  no  charge  of  injustice. 
Estate  of  Boyes,  151  Cal.  143,  90 
Pac.  454. 

29  Estate  of  Boyes,  151  Cal.  143, 
90  Pac.  454;  Cutting  v.  Scherzinger, 
40  Or.  353,  68  Pac.  393,  69  Pac.  439. 
The  amount  properly  allowable  is 
largely  in  the  discretion  of  the  court. 
Estate  of  Averill  (Cal.),  66  Pac.  14. 

A  guardian  who  misappropriates 
the  estate  may  thereby  lose  his 
right  to  be  credited  with  his  ex- 
peniea  for  the  support  of  his  ward. 


994 


PEOBATB  LAW. 


Whfle  a  mother  generally  owes  the  duty  of  nurturing  and  car- 
ing for  her  children  without  compensation  from  their  estate, 
nevertheless  circumstances  may  arise  which  justify  the  guardian 
in  paying  her  therefor  from  their  funds.*®  And  where  a  widow 
has  taken  charge  of  the  persons  and  estates  of  the  minor  children^ 
without  being  appointed  legal  guardian  until  some  years  there- 
after, she  may  be  credited  for  money  paid  for  their  maintenance 
during  the  time  when  she  held  no  letters  of  guardianship.*^ 

It  seems  that  when  a  man  voluntarily  takes  upon  himself  the 
care  and  support  of  his  stepchildren,  the  presumption  is  indulged 
that  they  assume  the  relation  of  parent  and  child.  This  presump- 
tion, however,  is  repelled  when  he  qualifies  as  their  guardian, 
and  charges  for  their  support  in  his  accounts,  in  which  event  the 
burden  of  their  maintenance  may  be  made  to  rest  upon  their  estate 
the  same  as  in  the  case  of  other  wards.*^ 

A  guardian  who  neglects  his  duty  to  furnish  proper  mainte- 
nance for  his  ward  may  be  compelled  to  do  so  by  the  court ;  and  if 
his  neglect  has  made  it  necessary  for  third  persons  to  maintain 


Estate  of  Geas,  134  Cal.  114,  66  Pae. 
187. 

Money  paid  by  a  guardian  for  the 
board  of  his  ward,  not  proved  to  be 
legally  due,  is  properly  disallowed 
him.  Estate  of  Eschrich,  85  Gal.  101, 
24  Pac.  634. 

Where  a  guardian  has  voluntarily 
stood  in  loco  parentis  to  his  wards, 
and  has  never  intended  to  charge 
them  for  lodging  or  services,  neither 
the  guardian  nor  his  surety  is  en- 
titled to  any  credit  therefor.  Ab- 
rams  ▼.  United  States  F.  &  G.  Go., 
127  Wis.  579,  115  Am.  St.  Eep.  1055, 
106  N.  W.  1091,  5  L.  B.  A.,  N.  8., 
575;  State  v.  Slevin,  93  Mo.  253,  8 
Am.  St.  Bep.  526,  6  8.  W.  68. 

An  uncle  who  receives  his  minor 
niece  into  his  household  as  a  member 
of  his  family  stands  toward  her  in 
loco  parentis,  is  bound  to  support 
her,  and  is  not  entitled  to  charge 
her  for  the  necessary  food,  doth- 


ing,  and  lodging  furnished  her. 
Starkie  v.  Perry,  71  Gal.  495,  12  Pac. 
508. 

In  a  suit  by  a  ward  against  the 
executor  of  his  guardian  for  an  ac- 
counting, the  fact  that  the  guardian 
by  will  directed  that  no  charge  be 
made  against  the  ward  for  moneys 
loaned  him,  nor  for  any  expense  to 
which  the  guardian  has  been  put  on 
the  ward's  account,  prevents  the  ex- 
pense incurred  in  maintaining  the 
ward  being  set  off  against  money  re- 
ceived by  the  guardian  as  such. 
Porter  v.  Fillebrown,  119  Gal.  235,  51 
Pac.  322. 

80  Estate  of  Boyes,  151  GaL  143, 
90  Pae.  454. 

81  Estate  of  Beisel,  110  GaL  267, 
40  Pac.  961,  42  Pae.  819. 

82  Gerber  ▼.  Bauerline,  17  Or.  115, 
19  Pac.  849;  Gutting  v.  Scherzinger, 
40  Or.  853,  68  Pac  393,  69  Pac.  439. 
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or  educate  his  ward,  he  may  be  directed  by  the  court  to  pay  the 
cost  thereof  out  of  the  estate.** 

I  677.  Partition  of  Estate. — ^The  infancy  or  incompetency  of 
some  or  all  of  the  owners  in  common  of  an  estate  does  not  pre- 
clude its  partition.**  And  the  guardian  of  a  cotenant,  upon  ob- 
taining authority  from  the  court,  may  assent  to  a  partition  with 
or  without  action,  [h] 


[h]  Tbe  California  Statute  (C.  O.  P.  1772)  Provides:  ' '  The  sn^^^^dia^n  may 
join  in  and  assent  to  a  partition  of  the  real  or  personal  estate  of  the  ward, 
wherever  such  assent  may  be  given  by  any  person;  provided,  that  such  as- 
sent can  only  be  given  after  the  court  having  jurisdiction  over  said  estate 
shall  grant  an  order  conferring  such  authority,  which  order  shall  only  be 
made  after  a  hearing  in  open  court  upon  the  petition  of  the  guardian  after 
notice  of  at  least  ten  days,  mailed  by  the  clerk  of  the  court  to  all  the 
known  relatives  of  the  ward  residing  in  the  county  where  the  proceedings 
are  pending.  The  guardian  may  also  consent  to  a  petition  of  the  real  or 
personal  estate  of  his  ward  without  action,  and  agree  upon  the  share  to  be 
set  off  to  such  ward,  and  may  execute  a  release  in  behalf  of  his  ward  to  the 
owners  of  the  shares,  of  the  parts  to  which  they  may  be  respectively  en- 
titled, upon  obtaining  from  said  court  having  jurisdiction  over  said  estate, 
authority  to  so  consent  after  a  hearing  in  open  court  upon  the  petition  of 
the  guardian  after  notice  of  at  least  ten  days,  mailed  by  the  clerk  of  the 
court  to  all  the  known  relatives  of  the  ward  residing  in  the  county  where 
the  proceedings  are  pending. ' '    En.  March  11,  1872.    Amd.  1899,  235. 

The  Arizona  Statute  Provldee:  "The  guardian  may  join  in  and  assent 
to  a  partition  of  the  real  estate  of  the  ward  whenever  such  assent  may  be 
given  by  any  person."     Ariz.  Bey.  St.  1992. 

Tbe  Idaho,  Montana,  Oklahoma,  Sontb  Dakota,  and  Wyoming  Statutes 
are  the  same  as  the  California.  Ida.  Bev.  St.  5792;  Mont.  C.  C.  P.  2984; 
Okl.  Eev.  St.  1835;  S.  D.  Pro.  Cd.  387;  Wyo.  Bev.  St.  4902. 

The  Nevada  Statute  is  set  forth  under  the  preceding  section. 

The  Utah  Statute  Provides:  "The  guardian  may  join  in  and  assent  to 
a  partition  of  the  real  estate  of  the  ward  whenever  aueh  assent  may  be 


83  See  statutes  under  this  section. 
In  an  early  California  case  it  was 
held  that  the  probate  court  has  no 
jurisdiction  of  a  proceeding  to  com- 
pel a  guardian  to  advance  out  of 
the  estate  of  his  ward  the  necessary 
sums  for  hia  ward's  support,  or  to 
refund  money  advanced  by  the 
guardian  of  the  person  of  the  ward^ 


or  others,  since  no  statute  gave  the 
court  jurisdiction  of  such  proceed- 
ing.    Swift  V.  Swift,  40  Cal.  456. 

34  Bichardson  v.  Loupe,  80  CaL 
490,  22  Pac.  227;  San  Fernando  v. 
Porter,  68  Cal.  81;  Kromer  v.  Fri- 
day, 10  Wash.  621,  39  Pac.  229,  32 
L.  B.  A.  671. 
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§  678.  Inventory  and  Appraisement  of  Property. — ^Evcry 
guardian  must  return  to  the  court  a  verified  inventory  of  the 
estate  of  his  ward  within  three  months  after  his  appointment. 
Annually  thereafter,  and  at  such  other  times  as  directed  by  the 
court,  he  must  render  a  verified  account  of  the  estate.  An  ap- 
praisement must  also  be  made.[i] 

given  by  any  person,  either  when  action  hai  been  brought  or  otherwise." 
Utah  Bev.  St.  4012. 

The  Waahixigton  Statute  Provides:  "The  guardian  of  any  minor  may 
join  in  and  assent  to  the  partition  of  the  real  estate  of  such  minor,  under 
the  direction  of  the  court,  upon  a  petition  for  partition."  Waah.  Bal.  Cd. 
6417  (Pierce's  Cd.  2753). 

[i]  The  California  Statute  (0.  0.  P.  1773)  Provides:  <<  Every  guardian 
must  return  to  the  court  a  verified  inventory  of  the  estate  of  his  ward 
within  three  months  after  his  appointment.  He  must  annually  thereafter, 
and  at  such  other  times  as  directed  by  the  court,  render  a  verified  account 
of  the  estate  of  his  ward.  AU  the  estate  of  the  ward  described  in  the  first 
inventory  must  be  appraised  by  appraisers  appointed,  sworn,  and  acting 
in  the  manner  provided  for  regulating  the  settlement  of  the  estates  of  de- 
cedents. Such  inventory,  with  the  appraisement  of  the  property  therein  de- 
scribed, must  be  recorded  by  the  clerk  of  the  court  in  a  proper  book  kept 
in  his  office  for  that  purpose.  Whenever  any  other  property  of  the  estate  of 
any  ward  is  discovered,  not  included  in  the  inventory  of  the  estate  already 
returned,  and  whenever  any  other  property  has  been  succeeded  to,  or  ac- 
quired by  any  ward,  or  for  his  benefit,  the  like  proceedings  must  be  had 
for  the  return  and  appraisement  thereof  as  are  herein  provided  in  relation 
to  the  first  inventory  and  return."  En.  March  11,  1872.  Amd.  1880,  68; 
1907,  944. 

The  Arizona  Statute  Provides:  ''Every  guardian  must  return  to  the  pro- 
bate court  an  inventory  of  the  estate  of  his  ward  within  three  months 
after  his  appointment,  and  annually  thereafter.  When  the  value  of  the  es- 
tate exceeds  the  sum  of  one  hundred  thousand  dollars,  semi-annual  returns 
must  be  made  to  the  probate  court.  The  probate  court  may,  upon  applica- 
tion made  for  that  purpose  by  any  person,  compel  the  guardian  to  render 
an  account  to  the  probate  court  of  the  estate  of  his  ward.  The  inventories 
and  accounts  so  to  be  returned  or  rendered  must  be  sworn  to  by  the  guard- 
ian. All  the  estate  of  the  ward  described  in  the  first  inventory  must  be 
appraised  by  appraisers  appointed,  sworn,  and  acting  in  the  manner  pro- 
vided for  regulating  the  settlement  of  the  estates  of  decedents.  Such  in- 
ventory, with  the  appraisement  of  the  property  therein  described,  must  be 
recorded  by  the  clerk  of  the  probate  court  in  a  proper  book  kept  in  his 
office  for  that  purpose.    Whenever  any  other  property  of  the  estate  of  any 
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§  679.  Settlement  of  Accounts  of  Guardian.* — ^At  the  expira- 
tion of  one  year  ^  from  the  time  of  his  appointment,  and  as  often 
thereafter  as  may  be  required  of  him,^  a  guardian  must  present 

ward  is  discovered,  not  included  in  the  inventory  of  the  estate  already 
returned,  and  whenever  any  other  property  has  been  succeeded  to,  or  ac- 
quired by  any  ward,  for  his  benefit,  the  like  proceedings  must  be  had  for 
the  return  and  appraisement  thereof  that  are  herein  provided  in  relation 
to  the  first  inventory  and  return. ' '     Ariz.  Bev.  St.  1993. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma^  South  Dakota,  and 
Wyoming  Statutes  are  practically  the  same  as  the  Arizona,  except  that  in 
place  of  the  words  "probate  court''  Montana  and  Wyoming  use  the 
words  "court  or  judge'';  and  North  and  South  Dakota,  the  words 
"county  court."  Ida.  Bev.  St.  5793;  Mont.  C.  C.  P.  2985;  N.  D.  Bev. 
Cd.  8257;  Okl.  Bev.  St.  1836;  S.  D.  Pro.  Cd.  388;  Wyo.  Bev.  St.  4903. 

Tha  Nevada  Statute  Provides:  "Every  guardian  shall  return  to  the 
district  court  an  inventory  of  the  estate  of  his  or  her  ward  within  twenty 
days  after  his  or  her  qualification,  and  annually,  or  at  such  other  times 
as  the  court  may  order,  present  to  and  have  settled,  by  the  court,  his  account 
as  guardian,  and  shall  return  to  said  court  additional  inventories  when- 
ever any  further  property  belonging  to  the  ward  not  included  in  any 
previous  inventory  s)iall  come  te  his  hands  or  knowledge.  If  there  be 
no  estate,  he  shall  return  that  fact.  The  provisions  of  law  regulating 
the  settlement  of  the  estates  of  deceased  persons  regarding  inventories 
shaU  apply  to  the  inventories  herein  required  in  aU  respects,  except  as 
to  time  of  filing."    Nev.  Comp.  L.  578. 

The  Oregon  Statute  Provides:  "Upon  the  taking  of  any  inventory  as 
required  by  this  chapter,  the  estate  and  effects  comprised  therein  shall 
be  appraised  by  three  suitable  persons,  to  be  appointed  and  sworn  in  like 
manner  as  required  with  respect  to  the  inventory  of  a  deceased  testator  or 
intestate;  and  every  guardian  shall  account  for  and  dispose  of  the  personal 
estate  of  his  ward  in  like  manner  aa  is  directed  with  respect  to  executors 
and  administrators."    Or.  B.  &  C.  Cd.  5277. 

The  Utah  Statute  Ftovldes:  "Every  guardian  must  return  to  the 
court,  within  three  months  after  his  appointment,  an  inventory  and  ap- 
praisement of  the  estate  of  his  ward,  which  shall  be  made  by  the  guardian 
and    appraisers    in    the    manner    and     form     hereinbefore     provided     for 

36  It  is  no  objection  to  a  guard-  Cal.  468,  53  Pae.  936;  statutes  under 

ian's  first  account  that  it  was  filed  section  678,  ante, 
before   the    expiration    of    a    year  ^  ,pj^^  guardian  is  bound  to  settle 

from   his    appointment.     Estate    of  ,. 

Hayden,  146  Cal.  73,  79  Pac.  588.  ^'^  accounts  whenever  directed  by 

As  to  his  duty  to  render  annual  *^*     probate     court.       Spencer     v. 

accounts,  see  Curtis  v.  Devoe,  121  Houghton,  68  CaL  88,  8  Pac.  679. 
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his  account  to  the  court  for  settlement  and  allowance,  [j]  The 
California  code  section  to  this  effect  was,  it  will  be  noted,  both 
amended  and  repealed  at  the  same  session  of  the  legislature,  the 

the  making  of  the  inventory  and  appraisement  of  the  estate  of  a  decedent. 
Annnally  thereafter,  or  semi-annually  if  the  value  of  the  estate  exceeds 
twenty  thousand  dollars,  every  guardian  must  present  to  the  court 
for  settlement  and  allowance  an  itemized  account  and  inventory,  duly 
verified  as  to  correctness  and  completeness  by  himself  or  by  another  with 
the  express  permission  of  the  court,  containing  a  full  and  true  state- 
ment of  aU  the  guardian's  receipts  and  disbursements  on  account  of 
his  ward;  and  of  all  money  and  other  property  of  the  ward,  which  have 
come  to  the  hands  of  the  guardian,  or  have  been  received  by  any  other 
person  by  his  ward  or  authority,  or  for  his  use,  since  hia  appointment, 
or  since  the  filing  of  the  last  annual  inventory  and  account,  as  the  case 
requires;  and  of  the  value  of  all  such  property;  together  with  a  full  and 
true  statement  and  account  of  the  manner  in  which  he  has  disposed  of 
the  same,  and  of  all  the  property  remaining  in  his  hands,  at  the  time 
of  filing  the  inventory  and  account;  and  a  full  and  true  description 
of  the  amount  and  nature  of  each  investment  made  by  him  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and  account, 
as  the  case  requires."    Utah  Bev.  St.  4010. 

''The  court  may,  upon  application  made  for  that  purpose  by  any  per- 
son, compel  the  guardian  to  render  an  account  to  the  court  of  the  estate 
of  his  ward.  All  the  estate  of  the  ward  described  in  the  first  inventory 
must  be  appraised  by  appraisers  appointed,  sworn,  and  acting  in  the 
manner  provided  for  regulating  the  settlement  of  the  estates  of  decedents; 
such  inventory,  with  the  appraisement  of  the  property  therein  described 
must  be  rendered  by  the  clerk  of  the  court  in  a  proper  book  kept  in 
his  ofSce  for  that  purpose.  Whenever  any  other  property  of  the  estate 
of  any  ward  is  discovered,  not  included  in  the  inventory  of  the  estate 
already  returned,  and  whenever  any  other  property  has  been  succeeded 
to,  or  required  by  any  ward  or  for  his  benefit,  the  like  proceedings  must 
be  had  for  the  return  and  appraisement  thereof  that  are  herein  provided  in 
relation  to  the  first  inventory  and  return."    Utah  Bev.  St.  4011. 

The  Washington  Statute  ProvldeB:  "It  shall  be  the  duty  of  the  guardian 
of  any  minor:  1.  To  make  out  and  file,  within  three  months  after  his 
appointment,  a  full  inventory,  verified  by  oath,  of  the  real  and  personal 
estate  of  his  ward,  with  the  value  of  the  same,  and  failing  so  to  do, 
it  shall  be  the  duty  of  the  court  to  remove  him  and  appoint  a  successor." 
Wash.  Bal.  Cd.  6405  (Pierce's  Cd.  2739.) 

[J]  The  Oalifomia  Statnte  (C.  0.  P.  1774)  Provides:  "The  guardian  must 
upon  the  expiration  of  a  year  from  the  time  of  his  appointment  and  as 
often  thereafter  as  he  may  be  required,  present  his  account  for  settle- 
ment and  allowance,  provided  that  no  final  account  of  the  guardian  of 
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apparent  purpose  of  the  repeal  being  to  make  the  provisions  for 
accounting  in  the  preceding  section  exclusive. 

The  accounts  of  a  guardian  must  be  verified ;  ^  and  while  too 
great  nicety  and  formality  are  not  to  be  expected  or  required  in 
their  keeping  and  statement,^  nevertheless  confusion  and  inac- 
curacies will  not  be  tolerated.**  It  is  the  duty  of  the  court,  irre- 
spective of  whether  exceptions  to  the  allowance  are  made,  to 
scrutinize  it,  correct  all  errors,  reject  excessive  or  illegal  items, 
and  generally  to  inquire  into  the  truthfulness  and  accuracy  of  the 
charges  and  credits.^ 

The  probate  court  appointing  a  guardian  ordinarily  retains  jur- 
isdiction for  all  purposes  connected  with  the  guardianship  until 
his  accounts  are  settled  and  he  is  discharged.^^  But  when  it  set- 
tles and  allows  his  final  account,  upon  the  ward  attaining  major- 
ity, its  jurisdiction  is  exhausted.  Subsequent  transactions  be- 
tween the  guardian  and  ward  are,  as  a  rule,  beyond  the  jurisdic- 
tion of  the  probate  court,  and  it  has  no  authority  to  compel  an  ac- 


•117  inaane  person,  who  is  or  has  been  daring  sach  guardianship  confined 
in  a  state  hospital  in  this  state,  shall  be  settled  and  allowed  unless  notice 
of  the  settlement  of  said  account  shall  have  been  first  given  to  the  secre- 
tary of  the  state  commission  in  lunacy."  This  section  was  both  amended 
and  repealed  at  the  same  session  of  the  legislature.  The  amending  act  was 
approved  March  IC,  1907,  to  go  into  effect  sixty  days  thereafter.  The  re- 
pealing act  was  approved  March  23d.     See  Statutes  1907,  pp.  362,  945. 

The  Arizona  Statute  Provides:  "The  guardian  must,  upon  the  expiration 
sf  a  year  from  the  time  of  his  appointment,  and  annually  thereafter  as 


57  See  statutes  under  preceding 
section.  The  account,  in  excep- 
tional cases,  may  be  verified  by  a 
person  other  than  the  guardian,  if 
the  guardian  also  swears  that  he  be- 
lieves his  statements  are  true.  Ba- 
coniUat  v.  Bequena,  30  Cal.  651. 

58  Estate  of  Boyes,  151  Cal.  143, 
90  Pac.  454.  A  misnomer  of  the 
paper  as  an  annual  account,  when  it 
is  intended  as  a  final  account,  is  not 
fatal.  Estate  of  Dow,  133  Cal.  446, 
65  Pac  890. 

Bills  paid  for  medical  services  are 
sufficiently    itemized     where      tha 


amount,  the  person  to  whom  paid, 
the  nature  of  the  services  rendered, 
and  the  dates  of  payment  are  given. 
Estate  of  Hayden,  146  Cal.  73,  79 
Pac.  588. 

8©  Hill  V.  Smith,  8  Wash.  330,  35 
Pac.  1071. 

«o  Estate  of  Boyes,  151  Cal.  143, 
90  Pac.  454.  The  administrator  of 
a  deceased  incompetent  is  entitled 
to  contest  the  final  account  filed  by 
the  guardian  of  the  incompetent. 
Estate  of  Averill  (Cal.),  66  Pac.  14. 

41  In  ro  Brady,  10  Idaho,  366,  79 
Pao.  75. 
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counting  in  respect  thereto.*^  It  would  seem,  however,  that  where 
the  relation  of  guardian  and  ward  has  continued  in  fact  after  the 
termination  of  the  strictly  legal  relation,  the  account  should 
embrace  all  transactions,  including  those  after  as  well  as  before 
the  majority;  and  the  probate  court,  in  settling  the  account, 
should  settle  it  as  an  entirety,  and  upon  the  same  principles  after 
as  during  minority.  In  such  settlement  transactions  fairly  refer- 
able to  the  de  facto  relationship  of  guardian  and  ward  should  be 
treated  as  having  been  between  guardian  and  ward,  and  not  be- 
tween strangers.***  The  supreme  court  of  California  at  one  time 
went  astray  on  this  question,^  but  recently  has  been  set  aright 
by  the  legislature.*' 

The  proper  remedy  of  a  guardian  to  enforce  an  indebtedness 
due  from  his  deceased  ward  is  to  have  administration  upon  his 
estate.**^  And  where  a  guardian  dies  before  having  his  accounts 
settled,  and  long  after  the  ward's  majority,  it  has  been  affirmed 
that  his  executors  cannot  present  his  account  to  the  probate  court, 
but  proceedings  therefor  must  be  had  in  equity  against  the  ex- 
ecutors and  other  necessary  parties.*'^    But  the  revocation  of  a 


he  may  be  required,  present  his  account  to  the  probate  court  for  settle- 
ment and  allowance."    Ariz.  Bev.  St.  1994. 

The  Idaho,  Montana,  North  Dakota,  Oklahomay  South  Dakota  and 
Wyoming  Statutes  are  the  same  as  the  Arizona,  except  that  in  place  of 
the  words  "probate  court"  North  and  South  Dakota  use  the  words 
"county  court";  Montana  uses  the  words  "court  or  judge";  and 
Wyoming,  the  word  "court."  Ida.  Bev.  St.  5794;  Mont.  C.  C.  P.  2986; 
N.  D.  Bey.  Cd.  8258;  Okl.  Bey.  St.  1837;  S.  D.  Pro.  Cd.  889;  Wyo.  Bev. 
St.  4904. 


42  In  re  Allgier,  65  Gal.  228,  8 
Pac.  849;  Butterick  y.  Bichardson, 
39  Or.  246,  64  Pac.  390. 

43  Estate  of  Kincaid,  120  Cal.  204, 
211,  52  Pac.  492,  dissenting  opinion 
of  Justice  Van  Fleet;  Estate  of 
Boyes,  151  Gal.  143,  90  Pac.  454; 
Gurtis  v.  Devoe,  121  Gal.  468,  53 
Pac.   936. 

44  Estate  of  Kincaid,  120  Gal.  205, 
52  Pac.  492,  holding  that  the  pro- 
bate court  has  no  power  to  adjudge 
a  ward  indebted  to  his  guardian  for 
money  advanced  bj  the  guardian  to 


the  ward  at  his  request  after  be- 
coming  of  age,  and  after  his  own  es- 
tate had  been  expended  for  his  bene- 
fit 

45  See  statutes  under  section  682, 
post. 

46  Estate  of  Livermore,  132  Gal. 
99,  84  Am.  St.  Bep.  37,  64  Pac.  113; 
Livermore  v.  Batti,  150  GaL  460,  89 
Pae.  327. 

47  In  re  Allgier,  65  Gal.  228,  3 
Pac.  849;  Zurfluh  y.  Smith,  135  GaL 
644,  67  Pac.  1089. 
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guardian's  letters  does  not  deprive  the  probate  court  of  authority 
to  settle  his  accounts.^ 

An  application  to  compel  a  guardian  to  render  an  account  of 
the  estate  of  his  ward  may  be  made  by  any  person,  irrespective  of 
whether  he  has  any  interest  in  the  estate.^  The  guardian  is  en- 
titled to  notice  for  ten  days  before  the  hearing,  the  same  as  in 
the  case  of  an  administrator's  account.^  If  he  is  without  the 
state,  service  of  the  notice  or  citation  to  account  may  be  made 
by  publication;^^  and  on  his  nonappearance,  the  court  may  refer 
the  account  to  some  proper  person  to  state  and  present.^  Find- 
ings, in  the  case  of  a  contest,  are  unnecessary." 

In  a  proceeding  to  account,  after  citation  to  the  guardian,  the 
court  may  remove  him  for  a  failure  to  render  an  account.^  One 
of  the  conditions  of  the  bond  of  a  guardian  is,  that  he  wUl 
render  accounts  of  the  estate  committed  to  his  charge."  It  may 
be  doubted,  however,  whether  a  mere  failure  to  render  accounts 


tt  Qraff  ▼.  Mesmer,  52  Cal.  636. 

4»  Trumpler  y.  Cotton,  109  CaL 
250,  41  Pae.  1033.  In  a  petition  for 
tha  aettlement  and  allowance  of  a 
guardian's  account,  it  is  not  neces- 
laiy  to  allege  the  steps  taken  in  pro- 
earing  his  appointment.  In  re 
Brady,  10  Idaho,  366,  79  Pae.  75. 

80  Liyermore  v.  Batti,  150  CaL 
458,  89  Pae.  327;  section  700,  post. 
As  to  notice  in  the  ease  of  insane 
ward  confined  in  the  state  asylum, 
see  statutes  under  this  section. 

Accounts  of  a  guardian  settled 
without  legal  notice  to  him  do  not 
bind  his  sureties.  Spencer  v. 
Houghton,  68  CaL  82,  8  Pae.  679. 

51  Trumpler  ▼.  Cotton,  109  CaL 
250,  41  Pae.  1033;  Speneer  y.  Hough- 
ton, 68  CaL  89,  8  Pae.  679.  The  de- 
lay of  the  clerk  in  issuing  a  citation 
to  a  guardian  until  after  the  order 
for  publication  is  made  does  not 
affect  the  validity  of  the  proceed- 
ings, provided  it  is  issued  before  the 
publication  is  eommeneed.     Heisen 


▼.  Smith,  138  CaL  216,  94  Am.  St. 
Bep.  39,  71  Pae.  180. 

The  omission  of  the  word  ''seal" 
in  the  copy  of  a  citation  published 
is  not  material;  aU  that  is  required 
is  that  the  presence  of  the  seal  on 
the  original  shall  be  sufficiently  in- 
dicated. Heisen  v.  Smith,  138  Cal. 
216,  94  Am.  St.  Bep.  39,  71  Pae.  180. 

The  publication  on  Sunday  of  a 
citation  gives  the  court  jurisdiction. 
It  is  not  the  transaction  of  "judi- 
eial  business"  forbidden  by  statute 
on  Sundays  and  holidays.  Heisen 
▼.  Smith,  138  Cal.  216,  94  Am.  St. 
Bep.  89,  71  Pae.  180. 

W  Trumpler  v.  Cotton,  109  CaL 
250,  41  Pae.  1033. 

53  Estate  of  Schandoney,  133  CaL 
887,  65  Pae.  877;  Estate  of  AveriU 
(Cal.),  66  Pae.  14. 

54  Deegan  y.  Deegan,  22  Nev.  185, 
58  Am.  St.  Bep.  742,  37  Pae.  360. 

80  See  statutes  under  section  640, 
ante. 
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with  promptness  and  regularity  necessarily  imposes  punitive 
sponsibilities  upon  bim.^ 


rc- 


§  680.  Conclusiveness  of  Settlement — ^Belief  and  Appeal. — ^The 
settlement  of  a  guardian's  annual  account  is  only  prima  facie  evi- 
dence of  its  correctness.^'^  But  the  settlement  of  his  final  account 
ordinarily  is  conclusive,  even  as  against  his  sureties,  and  cannot 
be  attacked  or  resisted  successfully  until  modified  or  reversed  by 
proceedings  directly  impeaching  it."  On  appeal*®  the  supreme 
court,  if  it  finds  the  decree  allowing  the  account  erroneous  as  to 
any  items,  may  direct  the  decree  to  be  corrected,  and,  as  corrected, 
afSrm  it.^  After  the  time  for  appeal  has  expired,  courts  of  equity 
not  infrequently  exercise  their  powers  to  grant  relief  on  the 
ground  of  fraud,  mistake  and  the  like,  from  orders  and  decrees 
in  probate  settling  the  accounts  of  guardians.^^ 


M  Curtis  ▼.  Devoe,  121  Cal.  468, 
53  Pae.  936. 

67  Estate  of  CardweU,  55  Cal.  137. 

68  Brodrib  ▼.  Brodrib,  56  Cal.  563; 
Lataillade  v.  Orena,  91  Cal.  565,  25 
Am.  St.  Eep.  219,  27  Pac.  924; 
Trumpler  v.  Cotton,  109  Cal.  250,  41 
Pae.  1033.  The  coart  has  no  power  to 
re-examine  and  revise  settled  items 
of  the  guardian's  former  accounts, 
nor  to  reduce  the  settled  compensa- 
tion for  services  of  the  guardian, 
which  have  been  previously  ex- 
amined, and  passed  upon  and  ap- 
proved by  the  court.  As  to  the 
items  so  passed  upon,  the  orders  set- 
tling the  accounts  in  which  they 
were  contained  are  final  and  conclu- 
sive. Estate  of  WeUs,  140  Cal.  349, 
73  Pac.  1065. 

60  A  guardian  may  appeal  from  an 
order  directing  him  to  pay  a  contested 
claim  against  the  estate.  Estate  of 
Breslin,  135  Cal.  21,  66  Pae.  962; 
Crooks  v.  Superior  Court,  136  CaL 
23,  68  Pae.  96. 

An  appeal  lies  from  an  order  to  a 
guardian  to  account  to  his  wards  for 


money  in  his  hands,  and  to  pay  over 
to  one  who  has  become  of  age  her 
share.  Estate  of  Hill,  7  Wash.  421, 
35  Pae.   131. 

An  order  confirming  an  annual  ac- 
count is  appealable.  Estate  of 
Schuer,  81  Mont.  606,  79  Pac.  244. 

Where,  on  appeal  from  proceed- 
ings for  the  settlement  of  a  final 
account,  the  evidence  is  not  brought 
up,  the  findings  are  conclusive.  Es- 
tate of  Dow,  133  Cal.  446,  65  Pae. 
899. 

<M>  Estate  of  Schandoney,  133  CaL 
387,  65  Pac.  877. 

ei  Silva  V.  Santos,  138  Cal.  536,  71 
Pac  703;  Lataillade  v.  Orena,  01 
Cal.  565,  25  Am.  St.  Bep.  223,  27 
Pac.  924;  Scoville  v.  Brock,  79  Vt. 
449,  118  Am.  St.  Bep.  975,  65  AtL 
677;  Nelson  v.  Cowling,  77  Ark.  351, 
113  Am.  St.  Bep.  155,  91  a  W.  773; 
Willis  V.  Bice,  141  Ala.  168,  109  Am. 
St  Bep.  26,  37  South.  507.  As  to  the 
sufficiency  of  the  complaint  in  an 
action  to  set  aside  the  settlement, 
see  Estate  of  Wells,  140  CaL  349,  71 
Pae.  1065. 
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§  681.  Acconnts  of  Joint  Guardians. — ^The  court  has  a  discre- 
tion to  allow  an  account  rendered  by  two  or  more  joint  guardians 
on  the  oath  of  any  one  of  them,  [k] 

§  682.  Allowance  for  Expenses  of  Guardian. — ^Every  guardian 
is  entitled  to  an  allowance  for  his  reasonable  expenses  incurred  in 
the  execution  of  his  trust.  [1]  Thus  he  should  be  credited  in  his 
accounts  for  money  necessarily  expended  in  making  repairs  on 
buildings,^  and  in  securing  legal  services  the  better  to  protect 

[k]  The  CaUfornla  Statute  (0.  0.  P.  1776)  Provides:  "When  an  ae- 
eonnt  is  rendered  by  two  or  more  joint  gnardians,  the  court  may,  in  its 
discretion,  allow  the  same  npon  the  oath  of  any  of  them."  En.  March 
U,  1872.     Amd.  1880,  68. 

The  Arizona^  Idaho,  Montana^  Nevada,  North  Dakota^  Oklahoma,  Oregon, 
South  Dakota^  and  Wyoming  Statutes  are  the  same  as  the  California; 
except  that  in  place  of  the  words  "court  may  in  its,"  Arizona,  Idaho  and 
Oklahoma  have  the  words  "probate  judge  may  in  his";  Montana  has 
the  words  "court  or  judge  may  in  its  or  his";  Nevada,  the  words  "district 
court  or  judge  may  allow";  and  South  Dakota,  the  words  "county  judge 
may  in  his."  Ariz.  Bev.  St.  1995;  Ida.  Bev.  St.  5795;  Mont.  C.  C.  P.  2987; 
N.  D.  Bev.  Cd.  8259;  Okl.  Bev.  St.  1838;  Or.  K  ft  C.  Gd.  5289;  8.  D. 
Pro.  Cd.  390;  Wyo.  Bev.  St.  4905. 

The  Washington  Statute  Provides:  "Superior  courts  shall  have  power 
in  their  respective  counties,  with  or  without  previous  complaint,  by  an 
order  duly  made  and  served,  to  oblige  all  guardians  of  minors,  from  time 
to  time,  to  render  respective  accounts,  upon  oath,  touching  their  guardian- 
ship, to  said  courts  for  adjustment  and  shall  have  power  to  compel  such 
guardian  to  give  supplementary  security  whenever  it  shall  judge  proper, 
and  in  default  thereof  to  remove  such  guardian."  Wash.  Bal.  Cd.  6404 
(Pierce's  Cd.  2738.) 

[1]  The  California  Statute  (O.  0.  P.  1776)  Provides:  "Every  guardian 
must  be  allowed  the  amount  of  his  reasonable  expenses  incurred  in  the  exe- 
cution of  his  trust,  and  he  must  also  have  such  compensation  for  his  services 
as  the  court  in  which  his  accounts  are  settled  deems  just  and  reasonable. 
He  must  also  be  allowed  all  reasonable  and  proper  disbursements,  made 
after  the  legal  termina^on  of  the  guardianship,  but  while  that  relation, 
by  consent  or  acquiescence  of  the  parties,  still  subsists  in  fact,  and  be- 
fore the  discharge  of  the  guardian  by  the  court,  and  which  were  made 
by  the  consent,  express  or  implied,  of  the  ward,  and  for  his  benefit  or 
the  benefit  of  his  estate. ' '    En.  March  11,  1872.    Amd.  1907,  945. 

The  Arizona  Statute  Provides:  "Every  guardian  must  be  allowed  the 
amount  of  his  reasonable  expenses  incurred  in  the  execution  of  hia  trust, 

V  See  section  673,  ante. 
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his  ward's  interests.®  The  expenditures  of  a  guardian  made  be- 
fore he  receives  his  appointment,  and  also  after  the  majority  of  his 
ward  may,  in  some  eases,  be  allowed.^ 


§  683.  Oompensation  for  Services  of  Guardian. — Guardians 
must  be  allowed  such  compensation  for  their  services  as  the  court 
deems  just  and  reasonable.®  They  may  forfeit  the  right  to  com- 
pensation, however,  by  gross  negligence  in  the  management  of  the 
trust  estate  or  by  appropriating  it  to  their  own  use.® 


and  he  must  also  have  such  compensation  for  his  serviees  aa  the  court 
in  which  his  accounts  are  settled  deems  jnst  and  reasonable."  Ariz.  Bev. 
St.  1990. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma^  Oregon,  South  Dakota^ 
Utah,  and  Washington  Statutes  are  the  same  as  the  Arizona  except  that 
Montana  contains  the  words  ''court  or  judge"  in  place  of  the  word 
*' court."  Ida.  Bev.  St.  5796;  Mont.  C.  C.  P.  2988;  N.  D.  Eev.  Cd.  8260; 
Okl.  Bey.  St.  1839;  Or.  B.  &  G.  Cd.  5288;  S.  D.  Pro.  Od.  391;  Utah  Bey. 
St.  4014;  Wyo.  Bey.  St.  4906. 

Tha  Nevada  Statute  Provides:  "Every  guardian  shall  be  aUowed  his 
or  her  reasonable  expenses  incurred  in  the  execution  of  his  or  her  trust, 
and  shall  also  have  such  other  compensation  for  his  or  her  services  aa 
the  court  in  which  the  accounts  are  settled  shaU  aUow  as  just  and  reason- 
able."   Nev.  Comp.  L.  601. 

The  Washington  Statute  Provides:  "Every  guardian  shaU  be  allowed 
by  the  court,  on  settUng  his  accounts,  the  amount  of  aU  reasonable  ex- 
penses incurred  in  the  execution  of  his  trust,  and  also  such  compensation 
for  his  services  as  the  court  shall  deem  reasonable."  Wash.  Bal.  Gd. 
6418  (Pierce's  Cd.  2754). 


68  Hunt  V.  Maldonado,  89  Cal.  636, 
27  Pac.  56;  Estate  of  Beisel,  110  Cai. 
267,  40  Pac.  961,  42  Pac.  819;  Town- 
send  V.  Angellotti,  129  Cal.  466,  62 
Pac.  59. 

Court  costs  and  attorneys'  fees 
should  be  allowed  guardian.  Scheib 
V.  Thompson,  23  Utah,  564,  65  Pac. 
499;  Nagle  v.  Bobins,  9  Wyo.  211,  62 
Pac.  154,  796. 

A  guardian's  expenses  in  resisting 


a  will  contest  may  be  allowed.     In 
re  Brady,  10  Idaho,  366,  79  Pac.  75. 

M  See  statutes  under  this  section. 
Estate  of  Beisel,  110  Cal.  267,  40 
Pac.  961,  42  Pac.  819. 

^  See  statutes  under  preceding 
section. 

•e  GlasscU  v.  Glassrll,  147  Cal.  510, 
82  Pac.  42;  Scheib  v.  Thompson,  23 
Utah,  564,  65  Pac.  499. 
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CHAPTER  TV. 

SALES  AND  MOBTGAGES  OF  ESTATB. 

I  8S5.  Sale  iHthoiit  order  of  court. 

§  686.  Sale  for  maintenance  of  ward. 

§  687.  Sale  for  investment  or  payment  of  debts. 

§  688.  Application  of  proceeds  to  purposes  of  sale. 

§  689.  Investment  of  proceeds  of  sale, 

§  690.  Property  subject  to  sale. 

§  691.  Petition  for  order  of  sale. 

§  692.  Granting  of  order  to  show  cause. 

§  693.  Service  of  order  to  show  cause. 

§  694.  Hearing  of  petition. 

§  695.  Attendance  and  examination  of  witnessei. 

§  696.  Costs  in  case  of  contests. 

§  697.  Order  of  sale — Form  and  contents. 

§  698.  Limitation  of  order  to  one  year. 

§  699.  Bond  and  oath  of  guardian. 

§  700.  Bules  for  conducting  and  completing  salesi 

§  701.  Terms  of  sale — Gash  or  credit. 

§  702.  Irregularities  in  sales. 

§  703.  Limitation  of  action   to  recover  property. 

§  704.  Mortgage  of  estate. 

§  685.  Sale  Without  Order  of  Court. — The  common  law  seems 
to  have  invested  general  guardians  with  authority,  without  eon- 
salting  the  court,  to  sell  the  personal  property  of  their  wards,  but 
not  the  real  property.^  The  statutes  of  many  of  the  states  now 
contemplate,  however,  that  a  guardian  shall  not  sell  either  the 
real  or  the  personal  property  of  his  ward  without  an  order  of  the 
court  therefor,  and  that  a  sale  attempted  without  such  authoriza- 
tion shall  confer  no  title  on  the  purchaser,  whether  or  not  he  has 
notice  that  the  property  belongs  to  a  ward.' 

§  686.  Sale  for  Maintenance  of  Ward. — The  proper  course  to 
pursue,  and  the  one  provided  by  statute,  when  the  income  of  the 

1  See  note  in  98  Am.  St.  Bep.  280,  CaL  591;  Gault  L.  Co.  v.  Pyle  (Okl.), 

311.  92  Pae.   175;   Washabaugh  v.  HaU, 

s  Be  La  Montagnie  ▼.  Union  Ins.  4  S.  D.  168,  56  K.  W.  82.    But  see 

Co.,  42  Cal.  290;  Schmidt  v.  Wieland,  Schmidt  ▼.  Shaver,  196    lU.  108,  89 

35  CaL   343;   KendaU   v.   Miller,   9  Am.  St.  Bep.  250,  63  N.  £.  655. 
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estate  of  a  ward  is  insufficient  to  maintain  him  and  his  family,'  or 
to  educate  him  if  a  minor,  is  for  the  guardian  to  obtain  an  order 
of  court  to  sell  or  mortgage  the  estate,  or  some  part  thereof,  and 
then  proceed  to  sell  or  mortgage  in  accordance  with  the  statutory 
proceedings  therefor,  [a] 

[a]  The  California  Statute  (0.  0.  P.  llTf)  Pravldes:  "When  the  in- 
come of  an  estate  under  guardianship  is  insufficient  to  maintain  the  ward 
and  his  family,  or  to  maintain  and  educate  the  ward  when  a  minor,  his 
guardian  may  sell  his  real  or  personal  estate,  or  mortgage  the  real  estate 
for  that  purpose,  upon  obtaining  an  order  therefor."  En.  March  11,  1872. 
Amd.  1900-01,  84. 

The  Arizona  Statnte  Provides:  ''When  the  income  of  an  estate  under 
guardianship  is  insufficient  to  maintain  the  ward  and  his  family  or  to 
maintain  and  educate  the  ward  when  a  minor,  the  guardian  may  sell  hie 
real  or  personal  estate  for  that  purpose  upon  obtaining  an  order  therefor." 
Ariz.  Eev.  St.  1997. 

The  Idaho,  Montana,  North  Dakota^  Oklahomay  South  Dakota,  and 
Wyoming  Statutes  are  the  same  as  the  Arizona  except  that  the  North 
Dakota  statute  contains  the  word  "decree"  in  place  of  the  word  "order" 
near  the  end  of  the  section.  Ida.  Ber.  St.  5797;  Mont.  0.  G.  P.  3000;  N.  D. 
Bev.  Cd.  8261;  Okl.  Bey.  St.  1840;  S.  D.  Pro.  Gd.  392;  Wyo.  Bev.  St.  4907. 

The  Nerada  Statute  Provides:  "When  the  income  of  the  estate  of  any 
person  under  guardianship  shall  not  be  sufficient  to  maintain  the  ward 
and  his  or  her  family,  if  any,  or  to  educate  his  or  her  family,  or  the 
ward,  if  a  minor,  the  guardian  may  sell  the  personal  or  real  estate  of 
the  ward  or  such  portion  as  may  be  necessary  for  such  purpose,  upon  ob- 
taining an  order  therefor  and  proceeding  therein  as  in  this  act  provided." 
Nev.  Gomp.  L.  579. 

The  Oregon  Statnta  Provides:  "When  the  income  of  the  estate  of  any 
person  under  guardianship,  whether  as  a  minor,  insane  person,  or  spend- 
thrift, shall  be  insufficient  to  maintain  the  ward  and  his  family,  his 
^ardian  may  sell  his  real  estate  for  that  purpose,  upon  obtaining  a  license 
therefor,  and  proceeding  therein  in  the  manner  hereinafter  provided." 
Or.  B.  k  G.  Gd.  5592. 

The  Utah  Statata  Provides:  "When  a  sale  of  the  property  of  a  ward 
is  necessary  to  maintain  him  or  his  family,  or  to  maintain  and  educate 
the  ward  when  a  minor,  or  to  pay  the  debts  and  ezpensies  of  guardianship, 
or  when  it  appears  to  the  satisfaction  of  the  court  that  it  is  for  the 
best  interests  of  the  estate  that  the  real  or  personal  property,  or  some 
part  thereof,  be    sold,    mortgaged,    or    leased,    the    guardian    may    sell, 

8  See  section  676,  ante.    For  a  sale      and  educate  the  minor,  see  Braly  y. 
by  order  of  an  alcalde  for  the  pur-      Beese,  51  GaL  i47« 
pose  of  procuring  means  to  sastaiA 
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S  687.  Sale  for  Investanent  or  Pajnoient  of  Debts. — And  when 
the  personal  estate  and  the  income  of  the  real  property  of  a  ward 
are  insufficient  to  pay  his  debts,  the  guardian  may,  upon  obtaining 
an  order  of  court  therefor,  sell  or  mortgage  the  real  estate,  or 
some  portion  of  it,  to  procure  funds  wherewith  to  discharge  the  in- 
debtedness.^ Moreover,  the  guardian  may  procure  an  order  for 
the  sale  of  real  estate,  upon  satisfying  the  court  of  the  ex- 
pediency or  propriety  of  the  sale,'  for  the  purpose  of  making  a 
more  profitable  or  advantageous  investment  of  the  proceeds,  [b] 


mortgage,  or  lease  the  same,  upon  an  order  of  the  court;  provided,  that 
if  a  ward  be  insane  and  confined  in  the  state  insane  asylum,  and  have 
a  family  in  this  state,  the  property  of  such  ward  exempt  from  execution 
shall  not  be  sold  or  used  for  his  care  and  maintenance  in  the  asylum. 
The  provisions  of  this  title  respecting  the  sale,  mortgaging,  and  leasing 
of  the  property  of  decedents,  and  the  powers,  duties,  rights,  and  obliga- 
tions thereby  conferred  and  imposed  shall,  as  far  as  applicable,  govern 
the  sale,  mortgaging,  and  leasing  of  property  under  guardianships"  Utah 
Bev.  St.  4015. 

Tlie  Washington  Statute  Provides:  ''Whenever  necessary  for  the  edu- 
cation, support  or  payment  of  the  just  debts  of  any  minor,  or  for  the  dis- 
charge of  any  liens  on  the  real  estate  of  such  minor,  or  whenever  the 
real  estate  of  such  minor  is  suffering  unavoidable  waste  or  a  better 
investment  of  the  value  thereof  can  be  made,  the  court  may,  on  the 
application  of  such  guardian,  order  the  same  or  a  part  thereof  to  be  sold." 
Wash.  Bev.  St.  G411  (Pierce's  Cd,  2747). 

[b]  The  California  Statute  (0.  0.  P.  1778)  Provides:  ''When  it  appears 
to  the  satisfaction  of  the  court,  upon  the  petition  of  the  guardian,  that 
for  the  benefit  of  his  ward  his  real  estate,  or  some  part  thereof,  should 
be  sold,   and   the   proceeds   thereof   put   out   at   interest,   or   invested   in 


4  See  section  669,  ante.  Upon  the 
death  of  a  ward,  the  court  has  no 
jurisdiction,  in  the  matter  of  the 
guardianship,  to  order  a  sale  of  his 
real  property  to  pay  an  indebtedness 
due  from  him  to  the  guardian,  upon 
the  settlement  of  the  guardian's  ac- 
counts. Estate  of  Livermore,  132 
Cal.  99,  84  Am.  St.  Bep.  37,  64  Pac 
113. 

The  conclusion  of  the  lower  court 
as  to  the  necessity  of  selling  the 
property  of  an  insane  ward  to  pay 
his  debts  and  expenses  will  not  be 


reversed  on  appeal,  if  the  testimony 
is  conflicting.  £state  of  Hayden,  1 
Cal.  App.  75,  81  Pac.  668. 

6  Brenham  v.  Davidson,  51  Cal. 
352.  Necessity  or  expediency  must 
arise  from  one  or  more  of  these  cir- 
cumstances: (1)  The  existence  of 
debts  due  from  the  ward,  which  can- 
not be  paid  out  of  his  personal  es- 
tate and  the  income  of  his  real  es- 
tate; (2)  Insufficiency  of  income  of 
estate  of  ward  *to  maintain  him  and 
his  family,  or  to  educate  his  family, 
or  to   educate  him  when  a  minor; 
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§  688.    Application  of  Proceeds  to  Purposes  of  Sale.— When  an 

estate  is  sold  for  the  purpose  of  mamtaining  the  ward  or  paying 
his  debts,  the  guardian  must  apply  the  proceeds,  as  far  as  neces- 


some  prodnetiye  stock,  or  in  the  improvement  or  seenrity  of  any  other 
real  estate  of  the  ward,  his  guardian  may  seU  the  same  for  such  purpose, 
upon  obtaining  an  order  therefor."    En.  March  11,  1872. 

The  Azizona,  Idaho,  Nortb  Dakota,  Oklahoma,  Soatli  Dakota,  and 
Wyoming  Statntas  are  the  same  as  the  California,  except  that  the  North 
Dakota  statute  has  the  word  ''decree"  in  place  of  the  word  "order" 
near  the  end  of  the  section.  Ariz.  Bev.  St.  1998;  Ida.  Bev.  St.  5798; 
N.  D.  Bey.  Gd.  8262;  Okl.  Bev.  St  1841;  S.  D.  Pro.  Cd.  393;  Wyo.  Ber. 
St.  4908. 

The  Montana  Statute  Provides:  "When  it  appears  to  the  satisfaction 
of  the  court  or  judge,  upon  the  petition  of  the  guardian,  that  for  the 
benefit  of  his  ward  his  real  estate,  or  some  part  thereof,  should  be  sold, 
or  his  ward  being  an  insane  married  woman,  and  it  is  necessary  for  aU 
the  parties  interested,  that  her  dower  right  be  sold,  and  the  proceeds 
thereof  put  out  at  interest,  or  invested  in  some  productiye  stock,  or  in 
the  improvement  or  security  of  any  other  real  estate  of  the  ward,  his 
guardian  may  sell  the  same  for  such  purpose,  upon  obtaining  an  order 
therefor."    Mont.  G.  G.  P.  3001. 

The  Nevada  Statute  Provides:  "Whenever  it  shall  be  made  to  appear 
that  it  would  be  for  the  benefit  of  the  ward  that  his  or  her  real  estate, 
or  some  portion  thereof,  should  be  sold  in  order  that  the  proceeds  thereof 
may  be  put  out  at  interest,  or  invested  in  some  productive  security,  or 
in  the  improvement  or  seenrity  of  other  real  estate  of  the  ward,  or  to  be 
reinvested  in  other  real  estate,  the  same  may  be  sold."  Nev«  Gomp.  L. 
580. 

The  Oregon  Statute  Provides:  "When  it  shall  appear  upon  the  repre- 
sentation  of  any  such  guardian,  that  it  would  be  for  the  benefit  of  his 
ward  that  his  real  estate,  or  any  part  thereof,  should  be  sold,  the  proceeds 
thereof  to  be  put  out  on  interest,  or  invested  in  some  productive  stock, 
his  guardian  may  sell  the  same  accordingly,  upon  obtaining  a  license 
therefor."     Or.  B.  A  G.  Gd.  5593. 


(3)  That  it  would  be  xor  the  benefit 
of  the  ward  that  his  real  estate,  or 
a  part  thereof,  should  be  sold,  and 
the  proceeds  put  out  at  interest  or 
invested  in  some  productive  stock. 
Fitch  V.  Miller,  20  Gal.  352. 

Necessity  for  the  sale  exists  when 
it  is  expedient,  or,  what  is  the  same 
thing,  can  be  made  with  propriety. 


Smith  V.  Biscailuz,  83  Gal.  355,  21 
Pac.  15,  23  Pac.  314. 

Where  a  duly  qualified  and  acting 
guardian  has  charge  of  a  minor's 
estate,  the  legislature  cannot,  by 
apecial  act,  empower  another  party 
to  dispose  of  the  estate.  Lincoln  v. 
Alexander,  52  Gal.  482^  28  Am.  Bep. 
639. 
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sary,  to  such  purposes,  and  invest  the  residue,  if  any,  until  wanted 
for  the  support  or  education  of  the  ward.[c] 

§  689.  Investment  of  Proceeds  of  Bale. — ^In  making  an  invest- 
ment of  the  proceeds  of  a  sale,  the  guardian  must  act  ''according 
to  his  hest  judgment,  or  in  pursuance  of  any  order  that  may  be 
made  by  the  court."  [d]  By  consulting  the  court  and  following 
its  orders,  he  absolves  himself  from  responsibility  for  losses.* 

[e]  The  OaUfoxnla  Statate  (0.  0.  P.  1779)  Provides:  '*lt  the  estate 
is  sold  for  the  purposes  mentioned  in  this  article,  the  guardian  must 
apply  the  proceeds  of  the  sale  to  such  purposes,  as  far  as  necessary, 
and  put  out  the  residue,  if  any,  on  interest,  or  invest  it  in  the  best  man- 
ner in  his  power,  untU  the  capital  is  wanted  for  the  maintenance  of  the 
ward  and  his  family,  or  the  education  of  his  children,  or  for  the  edu- 
cation of  the  ward  when  a  minor,  in  which  case  the  capital  may  be  used 
for  that  purpose,  as  far  as  may  be  necessary,  in  like  manner  as  if  it  had 
been  personal  estate  of  the  ward."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montaiia,  North  Dakota,  Oklahoma,  Sooth  Dakota^ 
TJtali  and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz.  Bev.  Bt. 
1999;  Ida.  Bev.  St.  5799;  Mont.  C.  G.  P.  3002;  N.  D.  Bev.  Gd.  8263;  Okl. 
Bev.  St.  1842;  S.  D.  Pro.  Cd.  394;  Utah  Bev.  St.  4016;  Wyo.  Bev.  St.  4909. 

The  Nevada  Statute  Provides:  ''If  the  estate  shall  be  sold  for  main- 
tenance or  education,  the  guardian  shall  apply  the  proceeds  of  the  sale 
to  such  purposes,  so  far  as  necessary,  and  shall  put  out  the  residue,  if  any, 
at  interest,  or  invest  it  to  the  best  advantage,  under  the  direction  of 
the  court,  until  the  capital  may  be  required  for  the  maintenance  of  the 
ward  and  his  or  her  family,  or  the  education  of  the  family,  if  any,  or 
for  the  education  of  the  ward,  if  a  minor,  in  which  case  the  capital  may 
be  used  as  far  as  necessary  for  such  purpose."    Nev.  Gomp.  L.  581. 

The  Oregon  Statate  Provides:  ''If  the  estate  be  sold  for  the  maintenance 
of  the  ward  and  his  family,  aa  provided  in  section  5592,  the  guardian 
shall  apply  the  proceeds  of  the  sale  for  that  purpose,  so  far  as  neces- 
sary, and  shall  put  out  the  residue,  if  any,  on  interest,  or  invest  it  in 
the  best  manner  in  his  power,  until  the  capital  shall  be  wanted  for  the  main- 
tenance of  the  ward  and  his  family,  in  which  case  the  capital  may  be  used 
for  that  purpose,  as  far  as  may  be  necessary,  in  like  manner  as  if  it 
had  been  the  personal  estate  of  the  ward."    Or.  B.  k  G.  Gd.  5594. 

[d]  The  Calif omia  Statate  (0.  0.  P.  1780)  Provides:  "If  the  estate  is 
sold  for  the  purpose  of  putting  out  or  investing  the  proceeds,  the  guardian 
must  make  the  investment  according   to  his   best  judgment^  or  in  pur- 

e  See  section  675,  ante* 
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§  690.  Property  Subject  to  Sale. — The  statutes,  in  making  pro- 
vision  for  the  sale  of  the  estate  of  an  infant  or  insane  ward,  eon- 
tain  no  restriction  as  to  the  character  of  property  which  may  be 
soldJ  Where  the  whole  of  a  title  to  a  probate  homestead  is  vested 
in  a  minor,  as  is  possible,  a  sale  thereof  may  be  had  if  his  cir- 
eumstances  require ;  and  where  the  title  is  vested  in  several  minors, 
each  of  whom,  if  the  sole  owner,  would  be  benefited  by  the  sale, 

suance  of  any  order  that  may  be  made  by  the  court."    En.  March  11,  1872. 
Amd.  1880,  68. 

Tbe  Arizona,  Idaho,  Montana,  North  Dakota,  Oklahoma,  South  Dakota, 
and  Utah  Statutes  are  the  same  as  the  California,  except  that  in  place 
of  the  word  "court"  at  the  end  of  the  section,  Arizona,  Idaho  and 
Oklahoma  use  the  words  ''probate  court,"  and  North  and  South  Dakota, 
the  words  "county  court."  Ariz.  Bev.  St.  2000;  Ida.  Bev .  St.  5800; 
Mont.  C.  C.  P.  3003;  N.  D.  Bev.  Cd.  8264;  Okl.  Bev.  St.  1843;  S.  D.  Pro. 
Cd.  395;  Utah  Bev.  St.  4017. 

The  Nevada  Statute  Provides:  "If  the  estate  be  sold  for  the  purpose 
of  putting  out  the  proceeds  on  interest,  or  investing  or  reinvesting,  the 
same  as  in  this  act  provided,  the  guardian  shall,  with  the  approval  of 
the  district  judge,  so  dispose  of  such  proceeds  to  the  best  advantage 
possible."     Nev.  Gomp.  L.  582. 

The  Oregon  Statute  Provides:  "If  the  estate  is  sold  in  order  to  put 
out  and  invest  the  proceeds  as  provided  in  section  5593,  the  guardian 
shall  make  the  investment,  according  to  his  best  judgment,  or  in  pur- 
suance of  any  order  of  the  county  court  relating  thereto."  Or.  B.  k  G. 
Cd.  5595. 

"In  every  case  of  the  sale  of  real  estate  as  provided  in  this  chapter, 
the  residue  of  the  proceeds,  if  any  remain  upon  the  final  settlement  of 
accounts  of  the  guardianship,  shall  be  considered  as  real  estate  of  the 
ward,  and  shall  be  disposed  of  among  the  same  persons  and  in  the  same 
manner  as  the  real  estate  would  have  been  if  it  had  not  been  sold."  Or. 
B.  &  G.  Gd.  5596. 

The  Wyoming  Statute  Provides:  "If  the  estate  is  sold  for  the  purpose 
of  putting  out  or  investing  the  proceeds,  the  guardian  must  make  the 
investment  according  to  law."    Wyo.  Bev.  St.  4910. 

T  Estate  of  Hayden,  1  Gal.  App.  The   statutes   of  Washington   au- 

75,  81  Pae.  668;  Fitch  v.  Miller,  20  thorize  the  sale  of  the  property  of 

Gal.  352.    The  South  Dakota  statutes  a  nonresident   incompetent  for  the 

make    a    special    provision    for    the  payment  of  his  debts,  etc.,  on  the  ap- 

sale  of  land  allotted  to  a  ward  under  .         ^    ^      ^ 

the   United   States   statutes.     S.   D.  Pl»<^*tion  of  the  domestic  guardian. 

Sess.  Laws,  1907,  p.  190i  a  D.  Sees.       Coleman  v.  Gravens,  41  Wash.  1,  82 
Laws,  1905,  p.  3.  Pac  1005. 
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the  interest  of  each  may  be  sold  upon  proper  orders  therefor.®  It 
has  been  affirmed,  however,  that  the  probate  court  cannot  au- 
thorize the  guardian  of  an  insane  man  to  sell  the  homestead  ac- 
quired by  himself  and  wife  before  he  became  a  lunatic,  since  the 
deed  to  a  homestead  must  be  joined  in  by  both  spouses .•  How- 
ever, the  statutes  in  some  jurisdictions  now  very  properly  make 
provision  whereby  one  spouse  may,  in  the  event  of  the  insanity 
of  the  other,  obtain  authority  from  the  court  to  sell  or  encumber 
the  homestead.** 

§  691.  Petition  for  Order  of  Sale.* — To  obtain  the  order  of 
sale,  the  guardian  must  present  to  the  couit  in  which  he  was 
appointed  a  verified  petition,  setting  forth  the  condition  of  the 
ward's  estate,  and  the  facts  and  circumstances  on  which  the  peti- 
tion is  founded,  showing  the  necessity  or  expediency  of  a  sale.[e] 

[e]  TI16  CaUfornia  Statate  (C.  0.  P.  1781)  Provides:  <<To  obtain  an 
order  for  luch  sale,  the  guardian  must  present  to  the  court  in  which  he 
waa  appointed  guardian  a  verified  petition  therefor,  setting  forth  the  con- 
dition of  the  estate  of  hia  ward,  and  the  facts  and  circumstances  on  which 
the  petition  is  founded,  tending  to  show  the  necessity  or  expediency  of 
a  sale."    En.  March  11,  1872.    Amd.  1880,  69. 

The  Arizona^  Idaho,  Montana,  North  Dakota^  Oklahoma,  Sooth  Dakota, 
and  Wyomini;  Statutes  are  the  same  as  the  California  except  as  foUows: 
In  place  of  the  word  "court,''  Arizona  and  Oklahoma  have  the  words 
"probate  court  of  the  county";  Idaho,  the  words  "probate  court"; 
Montana,  ^e  words  "district  court  or  judge  of  the  county";  and  North 
and  South  Dakota,  the  words  "county  court  of  the  county."  In  place 
of  the  word  "order"  the  North  Dakota  statute  has  the  word  "decree." 
Wyoming  inserts  the  words  "or  judge  thereof"  after  the  words  "appointed 
guardian."  Ariz.  Bey.  St.  2001;  Ida.  Bev.  St.  5801;  Mont.  G.  C.  P.  3004; 
N.  D.  Bev.  Cd.  8265;  OkL  Bev.  St.  1844;  8.  D.  Pro.  Cd.  396;  Wyo.  Bev.  St. 
4911. 

The  Nevada  Statute  Provides:  "To  obtain  an  order  for  the  sale  of 
a  ward's  estate,  or  any  part  thereof,  the  guardian  must  file  in  the  clerk's 
office  of  the  district  court  having  jurisdiction,  a  petition  therefor,  setting 
forth  the  condition  of  the  estate  of  the  ward,  with  the  facts  and  cir- 
eomstances  on  which  the  petition  ia  founded  tending  to  show  the  necessity 

«  Estate    of    Hamilton,    120    CaL  ^^  Jones  v.  Falvella,  126  Cal.  24, 

421    52  Pac    708  ^®  ^*^'  ^^^'  Security  Loan  etc.  Co, 

'  *        '  V.  Kauffman,  108  CaL  214,  41  Pae. 

»  Flege  V.  Garvey,  47  Cal.  37L  467, 
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This  provision  of  the  code  as  to  what  the  petition  shall  allege 
applies  indifferently  to  sales  that  are  necessary  and  to  sales  that 
are  merely  expedient  for  the  more  profitable  investment  of  the 
proceeds ;  and  the  courts  have  been  disposed  to  accord  it  a  reason- 
able and  liberal  interpretation.^^ 

or  expediency  of  a  sale,  which  petition  shall  be  yerified  by  the  oath  of 
the  petitioner,  whereupon  the  clerk  shall  issue  a  citation  to  the  next 
of  kin  to  the  ward,  if  any,  in  the  county,  and  to  all  persons  interested 
in  the  estate  who  may  be  in  the  county,  to  appear  before  the  court  at 
a  time  and  place  therein  to  be  specified,  not  less  than  twenty  days  after 
the  date  of  the  citation,  to  show  cause  why  an  order  for  the  sale  of  such 
estate  should  not  be  granted."    Kev.  Comp.  L.  583. 

The  Oregon  Statute  Provides:  "In  order  to  obtain  a  license,  for  such 
sale,  the  guardian  shall  present  to  the  county  court  of  the  county  in 
which  he  was  appointed  guardian,  a  petition  therefor,  setting  forth  the  con- 
dition of  the  estate  of  his  ward,  and  the  facts  and  circumstances  under 
which  it  is  founded,  tending  to  show  the  necessity  or  expediency  of  such 
a  sale,  which  petition  shaU  be  yerified  by  the  oath  of  the  petitioner."  Or. 
B.  k  C.  Cd.  5597. 

The  Wadilngton  Statata  Provides:  "Such  application  shall  be  by 
petition,  yerified  by  the  oath  of  the  guardian,  and  shall  substantially 
set  forth:  1«  The  value  and  character  of  all  the  personal  estate  belong- 
ing to  such  ward  that  has  come  to  the  knowledge  or  possession  of  such 
guardian;  2.  The  disposition  made  of  such  personal  estate;  3.  The  amount 
and  condition  of  the  ward's  personal  estate,  if  any,  dependent  upon  the 
settlement  of  any  estate,  or  the  execution  of  any  trust;  4.  The  annual 
value  of  the  real  estate  of  the  ward;  6.  The  amount  of  rent  received,  and 
the  application  thereof;  6.  The  proposed  manner  of  reinvesting  the  pro- 
ceeds of  the  sale,  if  asked  for  that  purpose;  7.  Each  item  of  indebtedness; 
or  the  amount  and  character  of  the  lien,  if  the  sale  is  prayed  for  the  liqui- 
dation thereof;  8.  The  age  of  the  ward,  where  and  with  whom  residing; 
9.  All  other  facts  connected  with  the  estate  and  condition  of  the  ward  nec- 
essary to  enable  the  court  fully  to  understand  the  same.  If  there  is  no 
personal  estate  belonging  to  such  ward,  in  possession  or  expectancy,  and 
none  has  come  into  the  hands  of  such  guardian,  and  no  rents  have  been 
received,  the  fact  shall  be  stated  in  the  application."  Wash.  Bal.  Cd.  6412 
(Pierce's  Cd.  2748). 

11  Smith  V.  Biscailuz,  83  Cal.  344,  A  petition  for  a  sale  of  land  by  a 

21  Pac.  15,  23  Pac.  314;  Fitch  v.  guardian,  and    an    order    to    show 

Miller,  20  Cal.  352.    The  petition  for  cause,  described  the  land  as  "a  part 

an  order  to  sell  land  need  not  show  of  lot  number  5,  in  block  number  12, 

amount  of  personalty  undisposed  of.  of  the    town    of    San    Bernardino, 

Estate   of  Hamilton,  120  CaL  424,  Cal."    In  the  order  of  sale  the  de- 

62  Pae.  708.  tcriptioA    was    specific,    giving     a 
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§  602.  Granting  of  Order  to  Show  Oaiuie.* — If  it  appears  from 
the  petition  that  a  sale  is  necessary  or  expedient,  the  court  must 
thereupon  make  an  order  directing  the  next  of  kin  of  the  ward, 
and  all  persons  interested  in  the  estate,  to  appear  before  the  court 
at  a  time  and  place  therein  specified,  not  less  than  four  nor  more 
than  eight  weeks  from  the  time  of  making  the  order,  to  show  cause 
why  the  sale  should  not  be  ordered,  [f]     But  the  fact  that  the 

[f]  Tlie  Calif oniia  Statute  (0.  0.  P.  1782)  Provides:  '^f  it  appear  to 
the  court,  or  a  jndge  thereof,  from  the  petition,  that  it  is  necessary  or 
wonld  be  beneficial  to  the  ward  that  the  real  estate,  or  some  part  of  it, 
should  be  sold,  or  that  the  real  and  personal  estate  should  be  sold,  the 
court  must  thereupon  make  an  order  directing  the  next  of  kin  of  the  ward, 
and  aU  persons  interested  in  the  estate,  to  appear  before  the  court,  at  a 
time  and  place  therein  specified,  not  less  than  four  nor  more  than  eight 
weeks  from  the  time  of  making  such  order,  to  show  cause  why  an  order 
should  not  be  granted  for  the  sale  of  such  estate.  If  it  appear  that  it  is 
necessary  or  would  be  beneficial  to  the  ward  to  seU  the  personal  estate,  or 
some  part  of  it,  the  court  must  order  the  sale  to  be  made."  En.  March  11, 
1872.    Amd.  1880,  09. 

The  Arizona^  Idabo,  Montana,  OUahoma,  Sontli  Dakota  and  Wyoming 
Statutes  are  practically  the  same  as  the  California,  except  as  follows:  In 
place  of  the  words  "court  or  judge  thereof"  in  the  first  part  of  the  section, 
Arizona,  Idaho,  Montana  and  Oklahoma  have  the  words  "court  or  judge"; 
and  in  place  of  the  word  "court,"  the  Arizona,  Idaho,  Montana  and  Okla- 
homa have  the  words  "court  or  judge."  Ariz.  Bev.  St.  2002;  Ida.  Bev. 
St.  5802;  Mont.  C.  C.  P.  3005;  Okl.  Bev.  St.  1845;  S.  D.  Pro.  Cd.  397;  Wyo. 
Bev.  St.  4912. 

The  North  Dakota  Statute  Provides:  "If  it  appears  to  the  court  from  the 
the  petition  that  it  is  necessary  or  would  be  beneficial  to  the  ward  that  the 
real  estate,  or  some  part  of  it,  should  be  sold,  or  that  the  real  and  personal 
estate  should  be  sold,  the  court  or  judge  must  thereupon  issue  a  citation 
to  the  next  of  kin  of  the  ward  and  all  persons  interested  in  the  estate  to 
appear  before  the  court  and  answer  thereto."    N.  D.  Bev.  Cd.  8266. 

The  Oregon  Statute  Provides:  "If  it  shall  appear  to  the  court  from  such 
petition  that  it  is  necessary  or  would  be  beneficial  to  the  ward  that  such 

precise  starting  point,  and  describ-  scription.     Scarf  v.  Aldrich,  97  Cal. 

ing  the  land  by  metes  and  bounds.  360,  33  Am.  St.  Bep.   190,  32  Pac. 

It  was  held  that  the  defective  de-  324. 

scription  in  the  petition  and  order  A    defective    description    of    real 

to   show    cause    did  not   affect   the  property    in    a    guardian's    petition 

jurisdiction   of    the    court,    or    the  for  an  order  of  sale  and  also  in  the 

validity  of  a  sale  by  the  correct  de-  order  to  show  cause  does  not  affect 
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order  is  set  for  hearing  at  a  time  less  than  four  weeks  after  its 
making  does  not  render  void  the  order  of  sale  thereon  based ;  for 
the  proceeding  is  not  adverse  to  the  ward,  but  to  his  interest  and 
for  his  benefit,  and  the  jurisdiction  of  the  court  attaches  upon  the 
filing  of  the  petition,  which  is  his  own  by  his  legally  constituted 
guardian,  for  authority  to  perform  acts  beneficial  to  him.  Juris- 
diction thus  having  attached,  subsequent  errors  and  irregularities 
in  the  exercise  thereof,  however  gross,  cannot  so  vitiate  the  sale 
that  it  can  be  regarded  as  a  nullity .^^ 

§  693.  Service  of  Order  to  Show  Cause .♦ — A  copy  of  the  order 
must  be  served  on  the  next  of  kin  of  the  ward,^^  and  on  all  per- 
sons interested  in  the  estate,  at  least  fourteen  days  before  the 
hearing  of  the  petition,  or  must  be  published  once  a  week  for 
three  successive  weeks"  in  some  newspaper  published  in  the 
county. [g]     However,  a  failure  to  give  the  full  three  weeks' 


real  estate  or  some  part  of  it  shoald  be  sold,  the  court  shall  thereupon  make 
an  order  directing  the  next  of  kin  of  the  ward  and  all  persons  interested 
in  the  estate  to  appear  before  such  court  at  a  time  and  place  to  be  therein 
specified,  not  less  than  four  nor  more  than  eight  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  a  license  should  not  be  granted  for 
the  sale  of  such  estate."    Or.  B.  A  C.  Cd.  5598. 

The  Washinj^n  Statute  Provides:  "If  it  shall  appear  to  the  court  from 
such  petition  and  from  the  hearing  thereon,  that  it  is  necessary,  or  would 
be  beneficial  to  the  ward  that  such  real  estate  or  some  part  of  it  should 
be  sold,  the  court  may  authorize  the  said  guardian  to  sell  the  same  at  pub- 
lic sale,  on  the  same  terms  and  notice  required  for  sales  of  real  estate  by 
executors  and  administrators."    Wash.  Bal.  Cd.  6413  (Pierce's  Cd.  2749). 

[g]  The  Oalifomia  Statute  (0.  C.  P.  1783)  Provides:  "A  copy  of  the 
order  must  be  personally  served  on  the  next  of  kin  of  the  ward,  and  on 


the  jurisdiction  of  the  court  nor 
the  validity  of  the  sale,  if  the  prop- 
erty was  sufficiently  described  in 
the  order  of  sale.  Scarf  v.  Aldrich, 
97  Cal.  360,  33  Am.  Bt.  Bep.  190, 
32  Pac.  324. 

A  petition  which  states  any  cause 
for  a  sale  gives  the  court  jnrisdie- 
tion,  although  it  states  other  causes 
not  authorizing  a  sale.  Walker  v. 
Goldsmith,  14  Or.  125,  12  Pac.  537. 


w  Scarf  V.  Aldrich,  97  Cal.  360, 
33  Am.  St.   Bep.   190,  32  Pac.  324. 

18  The  order  need  not  be  served 
on  the  ward,  since  he  is  in  court  by 
the  filing  of  the  petition  and  sub- 
mits his  property  to  the  jurisdiction 
and  order  of  the  court.  Scarf  v. 
Aldrich,  97  Cal.  360,  33  Am.  St 
Bep.   190,  32  Pac.   324. 

14  The  order  to  show  cause  against 
a  sale  need  only  be  published  for  three 
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publication,  while  a  serious  irregularity,  is  not  a  jurisdictional 
defect  which  will  render  the  order  of  sale  subject  to  collateral 
attack,  since  the  proceeding  to  obtain  a  license  to  sell  is  not  one 
between  adverse  parties,  of  which  the  court  does  not  acquire 
jurisdiction  until  due  service  is  made  of  the  notice  of  application, 
but  rather  a  proceeding  in  rem  carried  on  by  and  in  the  interest 
of  the  ward  through  his  legal  representative,  jurisdiction  of  which 
attaches  when  the  petition  is  filed.*^  The  service  or  publication 
may  be  dispensed  with  where  the  next  of  kin  and  parties  in  in- 
terest consent  in  writing  to  the  order  of  sale.^* 

an  persons  interested  in  the  estate,  at  least  fourteen  days  before  the  hearing 
of  the  petition,  or  must  be  publiahed  at  least  once  a  week  for  three  suc- 
cessive weeks  in  a  .newspaper  printed  in  the  county,  or  if  there  be  none 
printed  in  the  county,  then  in  such  newspaper  as  may  be  specified  by  the 
eourt  in  the  order.  If  written  consent  to  making  the  order  of  sale  is 
subscribed  by  all  persons  interested  therein,  and  the  next  of  kin,  notice 
need  not  be  served  or  published."    En.  March  11,  1872.    Amd.  1880,  69. 

The  Arizona^  Idaho,  Montana^  Oklahoma,  and  South  Dakota  Statutes 
are  practically  the  same  as  the  California,  except  that  the  words  "once  a 
week  for"  are  not  contained  in  the  statutes  of  Arizona,  Idaho,  Oklanoma 
and  South  Dakota.  All  of  these  statutes  add  the  words  "or  judge"  after 
the  word  "court."  Ariz.  Rev.  St.  2003;  Ida.  Bev.  St.  5803;  Mont.  C.  C.  P. 
3006;  Okl.  Bev.  St  1846;  S.  D.  Pro.  Cd.  398. 

The  Nevada  Statute  Provides:  "The  citation  shall  be  served  personally 
on  the  next  of  kin,  and  all  persons  interested  in  the  estate  within  the  county 
at  least  ten  days  before  the  return  day  thereof,  or,  if  thought  advisable, 
the  court  instead  may  order  the  service  of  the  citation  to  be  made  by  the 
publication  thereof,  for  fifteen  days  before  the  return  day,  in  some  news- 
paper in  the  county,  but  if  there  be  no  newspaper  in  the  county,  then  in 
such  newspaper  aa  the  court  or  judge  may  designate."  Nev.  Comp.  L. 
584. 

The  Oregon  Statate  Provides:  "A  copy  of  such  order  shall  be  personally 
served  on  the  next  of  kin  of  such  ward,  and  on  all  persons  interested  in 

weeks.     Bstate   of    Hamilton,     120  IB  Mortgage   Trust    Co.   v.   Bedd, 

CaL   421,  62  Pac   708.  33  Colo,  458,  88  Pac.  473;  Scarf  v. 

The     Oregon     statute     requiring  ^j            ^^  ^^,  3^     33  ^^  g^ 
publication  of  the  notice  of  a  sale 

of    p«a    property    under    execution  "0.  32   Pac.   324;   Trutch   v.   Bun- 

for    four    weeks    successively    does  "^®^>  5  Or.  504;  Conklin  v.  La  Dow, 

not  require  the  notice  to  be  given  33   Or.   354,   54   Pac.   218. 

for  four  weeks  next  preceding  the  ^  ^^  ^^^^^^^  ^^^  ^^  ^^^^^^ 
sale.     Walker  v.  Goldsmith,  14  Or* 
125,   12   Pac   637. 
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§  694.  Hearing  of  Petition. — At  the  time  and  place  appointed 
in  the  order,  or  to  which  the  hearing  has  been  postponed,  the 
court,  upon  proof  of  the  service  or  publication  of  the  order,  ''must 
hear  and  examine  the  proofs  and  allegations  of  the  petitioner, 
and  of  the  next  of  kin,  and  of  .all  other  persons  interested  in  the 
estate  who  oppose  the  application."  [h] 

the  estate,  at  least  ten  days  before  the  hearing  of  the  petition,  or  shaU 
be  published  at  least  three  successive  weeks  in  such  newspaper  circulating 
in  the  county  as  the  court  shall  specify  in  such  order."  Or.  B.  k  C.  Cd. 
5599. 

"No  such  license  shall  be  granted  for  the  sale  of  any  real  estate  of  a 
ward,  excepting  that  of  a  minor,  unless  the  county  court  of  the  county 
of  which  the  ward  is  an  inhabitant  shall  certify  in  writing  its  approbation 
of  the  proposed  sale."    Or.  B.  &  0.  Cd.  5600. 

The  Wyoming  fitatnte  Provides:  ' '  A  copy  of  the  order  must  be  personally 
served  on  the  next  of  kin  of  the  ward,  and  on  all  persons  interested  in  the 
estate,  at  least  ten  days  before  the  hearing  of  the  petition,  or  must  be  pub- 
lished at  least  once  a  week  for  three  successive  weeks  in  a  newspaper 
printed  and  published  in  the  county,  or  if  there  be  none  printed  or  pub- 
lished in  the  county,  then  in  such  newspaper  as  may  be  designated  by  the 
court  or  judge  making  the  order,  and  a  copy  of  the  order  shall  be  forwarded 
by  registered  mail  to  the  last  known  address  of  the  next  of  kin  of  the  ward. 
If  written  consent  to  making  the  order  of  sale  is  subscribed  by  aU  persons 
interested  therein,  and  the  next  of  kin,  notice  need  not  be  served  or  pub- 
lished."   Wyo.  Eev.  St.  4913  (Wyo.  L.  1905,  p.  12). 

[h]  The  Oalifomia  Statate  (0.  0.  P.  1784)  Provides:  "The  court,  at 
the  time  and  place  appointed  in  the  order,  or  such  other  time  to  which  the 
hearing  is  postponed,  upon  proof  of  the  service  or  publication  of  the  order, 
must  hear  and  examine  the  proofs  and  allegations  of  the  petitioner,  and  of 
the  next  of  kin,  and  of  aU  other  persons  interested  in  the  estate  who  op- 
pose the  application."    En.  March  11, 1872.    Amd.  1880,  69. 

The  Arizona^  Idaho,  Montana,  Oklahoma,  Soutli  Dakota  and  Wyoming 
Statutes  are  the  same  as  the  California,  except  that,  in  place  of  the  words 
"The  court"  at  the  beginning  of  the  section,  Arizona,  Idaho  and  Oklahoma 
use  the  words  "The  probate  court";  Montana  and  Wyoming,  the  words 
"The  court  or  judge";  and  South  Dakota,  the  words  "The  county  court." 
The  Wyoming  statute  does  not  contain  the  words  "or  publication."  Ariz. 
Bev.  St.  2004;  Ida.  Bev.  St.  5804;  Mont  C.  G.  P.  3007;  Okl.  Bev.  St.  1847; 
S.  D.  Pro.  Cd.  399;  Wyo.  Bev.  St.  4914. 

The  Nevada  Btatnta  Provides:  "At  the  time  designated  in  the  citation, 
or  at  such  other  time  as  the  hearing  may  be  adjourned  to,  upon  proof  of  the 
due  service  or  publication  of  the  citation,  the  court  shall  proceed  to  hear 
the  petiitioo,  and  any  objection  that  may  be  made  to  such  sale.    Any  person 
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§  696.  Attendance  and  Examination  of  Witnesses. — The 
guardian  may  be  examined  at  the  hearing,  and  witnesses  may  be 
produced  and  examined  by  either  party.  Process  to  compel  wit- 
nesses to  attend  and  testify  may  be  issued  by  the  court  as  in  other 
probate  cases,  [i] 

§  696.  Costs  in  Case  of  Contest. — ^In  the  event  that  the  applica- 
tion for  a  sale  is  resisted  by  persons  interested  in  the  estate,  the 
court  may,  in  granting  or  refusing  the  order,  award  costs  to  the 
prevailing  party  and  enforce  the  payment  thereof,  [j] 

may  object  to  an  order  being  made  to  sell  a  ward's  estate."    Nev.  Comp. 
L.  585. 

The  North  Dakota  Statute  Provides:  ''The  county  conrt,  at  the  time  and 
place  appointed,  or  such  other  time  to  which  the  hearing  is  postponed  upon 
proof  of  the  service  of  the  citation,  must  hear  and  examine  the  proofs  and 
allegations  of  the  petitioner  and  of  the  next  of  kin  and  all  other  persons 
interested  in  the  estate  who  oppose  the  application."  N.  D.  Ber.  Cd. 
8267. 

[1]  The  California  Statute  (0.  O.  P.  1785)  Provides:  "On  the  hearing, 
the  guardian  may  be  examined  on  oath,  and  witnesses  may  be  produced  and 
examined  by  either  party,  and  process  to  compel  their  attendance  and 
testimony  may  be  issued  by  the  court,  in  the  same  manner  and  with  like 
effect  as  in  other  eases  provided  for  in  this  title."  En.  March  11,  1872. 
Amd.  1880,  69. 

The  Arizona^  Idaho,  Montana,  Oklahoma^  South  Dakota,  and  Wyoming 
Statutes  are  practically  the  same  as  the  California,  except  that  in  place  of 
the  word  "court,"  Arizona,  Idaho  and  Oklahoma  hare  the  words  "probate 
court  or  judge";  Montana  and  Wyoming,  the  words  "court  or  judge"; 
and  South  Dakota,  the  words  "county  court  or  judge."  Ariz.  Bev.  St. 
2005;  Ida.  Bev.  St.  5805;  Mont.  0.  C.  P.  3008;  Okl.  Bev.  St  1848;  S.  D. 
Pro.  Cd.  400;  Wyo.  Bev.  St.  4915. 

The  Kevada  Statute  Provides:  "On  such  hearing  the  guardian  may  be 
examined  under  oath  and  witnesses  may  be  produced  and  examined  by  any 
party,  and  process  to  compel  their  attendance  and  testimony  may  issue  aa 
in  other  cases  and  with  like  effect."    Kev.  Comp.  L.  586. 

The  Korth  Dakota  Statute  Provides:  ' '  On  the  hearing  the  guardian  may 
be  examined  on  oath  and  witnesses  may  be  produced  and  examined  by 
either  party."    N.  D.  Bev.  Cd.  8268. 

[J]  The  Oalifoxnla  Statute  (0.  O.  P.  1786)  Provides:  "If  any  person  ap- 
pears and  objects  to  the  granting  of  any  order  prayed  for  under  the  pro- 
visions of  this  article,  and  it  appears  to  the  court  that  either  the  petition 
er  the  objection  thereto  is  sustained,  the  court  may^  in  granting  or  refusing 
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§  697.  Order  of  Sal^— Form  and  Contents.* — ^After  a  full  ex- 
amination, if  it  appears  necessary  or  expedient  to  sell  the  whole 
or  some  part  of  the  estate  of  the  ward,  the  court  may  grant  an 
order  therefor,  [k]  specifying  therein  the  causes  or  reasons  why 
the  sale  is  necessary  or  beneficial."  The  order  may  also  direct 
whether  the  sale  shall  be  private  or  at  public  auction.^^  It  has 
been  held  by  a  divided  court  that  the  order  of  sale  must  contain 
in  itself  a  definite  and  certain  description  of  the  land  to  be  sold, 
And  that  the  description  therein  cannot  be  aided  by  reference  to 
extraneous  documents.^ 


the  order,  award  costs  to  the  party  prevailing,  and  enforce  the  payment 
thereof."    En.  March  11,  1872. 

The  Axlzona^  Idaho,  Montana,  Oklahoma^  South  Dakota,  and  Wyoming 
Btatntes  are  the  same  as  the  California,  except  that  the  Montana  and  Wyo- 
ming have  the  words  ''or  judge"  after  the  word  "court."  Ariz.  Bev.  St. 
2006;  Ida.  Bev.  St.  5806;  Mont.  G.  G.  P.  3009;  Okl.  Bev.  St.  1849;  S.  D. 
Pro.  Gd.  401;  Wyo.  Bev.  St.  4916. 

The  Nevada  Statute  Provides:  "If  any  person  shaU  appear  and  object 
to  the  granting  of  the  order  prayed  for,  and  it  shaU  appear  to  the  court 
that  either  the  petition  or  the  objection  thereto  is  unreasonable,  the  court 
ma^  in  its  discretion  award  costs  to  the  party  prevailing  and  enforce  the 
payment  thereof."    Kev.  Gomp.  L.  587. 

The  Oregon  Statute  Provides:  "If  any  person  shaU  appear  and  object 
to  the  granting  of  any  license  prayed  for  under  the  provisions  of  this  chap- 
ter, and  it  shaU  appear  to  the  court  that  either  the  petition  or  the  objection 
is  unreasonable,  the  court  may,  in  its  discretion,  award  costs  for  the  party 
prevailing  in  the  case."    Or.  B.  &  G.  Gd.  5609. 

[k]  The  Oalifoxnla  SUtnte  (O.  O.  P.  1787)  Provides:  "If,  after  a  fuU  ex- 
amination, it  appears  necessary,  or  for  the  benefit  of  the  ward,  that  his  real 
estate,  or  some  part  thereof,  should  be  sold,  the  court  may  grant  an  order 
therefor  specifying  therein  the  causes  or  reasons  why  the  sale  is  necessary 
or  beneficial,  and  may,  if  the  same  has  been  prayed  for  in  the  petition,  or- 


n  A  decree  of  sale  reciting  that 
^'on  such  heating  the  said  guardian 
was  examined  on  oath,  and,  it  ap- 
pearing to  this  court  that  it  would 
be  for  the  benefit  of  said  minor  that 
said  real  estate  be  sold,  and  the  pro- 
ceeds of  said  sale  be  placed  at  inter- 
est, the  said  real  estate  being  now 
unproductive,  and    liable   to    heavy 


taxes,"  etc.,  was  held  a  sufficient 
finding  and  statement  of  the  "gen- 
eral facte"  showing  the  necessity 
for  a  sale,  in  Smith  v.  Biscailuz,  83 
Gal.  344,  21  Pac.  15,  23  Pac.  314. 

18  See  statutes  under  this  section, 
and  section  700,  post. 

i»  HiU  V.  WaU,  66  CaL  130,  4  Pae. 
1139; 
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§  698.  Limitation  of  Order  to  One  Year. — ^An  order  of  sale  ex- 
pires by  limitation  if  not  taken  advantage  of  within  one  year  after 
it  is  made.[l] 

§  699.  Bond  and  Oath  of  Onardian.* — ^Before  proceeding  with 
a  sale,  the  guardian  is  required  to  give  a  bond  that  he  will  eon- 
duct  it  and  account  for  the  proceeds  in  accordance  with  the 

der  such  sale  to  be  made,  either  at  pnblie  or  private  sale."    En.  March  11, 
1872. 

The  Arizona^  Idaho,  Montana,  North  Dakota^  Oklahoma,  South  Dakota, 
and  Wyoming  Statutes  are  practically  the  same  as  the  California,  except 
that  the  Montana  and  Wyoming  statutes  have  the  words  "or  judge"  follow- 
ing the  word  ** court."  Ariz.  Rev.  St.  2007;  Ida.  Bev.  St.  5807;  Mont. 
C.  C.  P.  3010;  N.  D.  Bev.  Cd.  8269;  Okl.  Bev.  St.  1850;  S.  D.  Pro.  Cd.  402; 
Wyo.  Rev.  St.  4917. 

The  Nevada  Statute  Provides:  ''If,  after  a  full  examination,  it  shall  ap- 
pear to  the  court  either  that  it  is  necessary  or  would  be  for  the  benefit  of 
the  ward,  for  any  purpose  mentioned  in  sections  twenty-one  and  twenty-two 
of  this  act,  that  his  or  her  real  estate  or  some  part  of  it  should  be  sold, 
such  court  may  grant  an  order  therefor,  specifying  therein  whether  neces- 
sary or  proper  and  the  object  for  which  made.  The  order  may  also  direct 
the  sale  to  be  at  public  auction  or  private  sale  upon  like  proceedings  and 
in  the  manner  as  prescribed  by  law  in  case  of  the  sale  of  real  estate  by  an 
executor  or  admini&trator,  and  subject  to  the  same  proceedings  in  relation 
to  the  report,  confirmation  or  rejection,  of  the  sale,  or  the  resale  thereof." 
Nev.  Ck>mp.  L.  588. 

[1]  The  OaUf oxnia  Statute  (0.  0.  P.  1790)  Provides:  "No  order  of  sale, 
granted  in  purauance  of  this  article,  continues  in  force  more  than  one  year 
after  granting  the  same,  without  a  sale  being  had. ' '    En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana,  North  Dakota^  Oklahoma,  and  South  Da- 
kota Statutes  are  the  same  as  the  California,  except  that  the  North  Dakota 
has  the  word  ' '  decree ' '  in  place  of  the  words  ' '  order  of  sale. ' '  Ariz.  Bev. 
St.  2010;  Ida.  Bev.  St.  6810;  Mont.  C.  C.  P.  3013;  N.  D.  Bev.  Cd.  8272; 
Okl.  Bev.  St.  1853;  S.  D.  Pro.  Cd.  405. 

The  Oregon  Statute  Provides:  "No  license  granted  in  pursuance  of  this 
chapter  shall  be  in  force  for  more  than  one  year  after  the  time  of  granting 
the  same. ' '    Or.  B.  &  C.  Cd.  5604. 

The  Wyoming  Statute  Provides:  "No  order  of  sale  granted  in  pursuance 
of  this  chapter  continues  in  force  more  than  one  year  after  granting  the 
same  without  a  sale  being  had,  and  said  order  of  sale  may  \fe  recalled  at 
any  time  before  sale  by  the  court  or  judge."    Wyo.  Bev.  St.  4920. 
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Iaw,[m]  and  in  some  states  he  is  also  required  to  take  an  oath 
that  he  will  exert  himself  to  dispose  of  the  property  to  the  best 
advantage.^  A  failure  to  give  the  bond,^*  or  to  subscribe  the 
oath,^  is  an  irregularity  merely,  which  does  not  impair  the  juris- 
diction of  the  court  and  nullify  the  sale.  The  sureties  on  the 
general  bond  of  the  guardian  have  no  responsibility  in  the  matter 
of  his  sales  of  real  estate,  since  the  sale  of  land  is  not  one  of  his 
general  duties  as  guardian.^* 

[m]  The  Calif oraia  Statate  (0.  C.  P.  1788)  Provides:  "Every  guardian 
anthorized  to  sell  real  estate  must,  before  the  sale,  give  bond  to  the  ward, 
with  sufficient  surety,  to  be  approved  by  the  court,  or  a  judge  thereof,  with 
condition  to  seU  the  same  in  the  manner,  and  to  account  for  the  proceeds 
of  the  sale  as  provided  for  in  this  chapter,  and  chapter  seven  of  this  title. ' ' 
En.  March  11,  1872.    Amd.  1880,  69. 

The  Arizona,  Idaho,  Montana,  Korth  Dakota,  Oklahoma,  South  Dakota, 
and  Wyomix^  Statutes  are  practically  the  same  as  the  California,  except 
as  follows:  In  place  of  the  word  "ward,"  Arizona  and  Oklahoma  have  the 
words  "probate  judge";  and  South  Dakota,  the  words  "county  judge." 
The  North  Dakota  statute  does  not  contain  the  words  "to  the  ward,"  or 
the  words  "or  a  judge  thereof."  In  place  of  the  words  "the  court  or  a 
judge  thereof,"  Arizona,  Oklahoma  and  South  Dakota  have  the  word 
"him."  Ariz.  Bev.  St.  2008;  Ida.  Eev.  St.  6808;  Mont.  C.  C.  P.  3011;  N. 
D.  Bev.  Cd.  8270;  Okl.  Bev.  St.  1851;  S.  D.  Pro.  Cd.  403;  Wyo.  Bev.  St. 
4918. 

The  Kerada  Statate  Provides:  "Every  guardian  authorized  to  sell  real 
estate  as  aforesaid,  shall,  before  the  sale,  give  an  additional  bond  to  the 
ward,  in  an  amount  to  be  fixed  by  the  court  or  judge,  with  sufficient  se- 
curity, to  be  approved  by  the  judge,  and  conditioned  to  sell  the  property 
as  prescribed  by  law,  and  to  account  for  and  dispose  of  the  proceeds  of  the 
sale  in  the  manner  provided  by  law."    Nev.  Comp.  L.  589. 

The  Oregon  Statute  Provides:  "Every  guardian  licensed  to  sell  real  es- 
tate as  aforesaid,  shall,  before  the  sale,  give  bond  to  the  county  judge  for 
the  county  in  which  he  was  appointed,  with  sufficient  surety  or  sureties, 
with  condition  to  sell  the  same  in  the  manner  prescribed,  for  sales  of  real 
estate  by  executors  or  administrators,  and  to  account  for  and  dispose  of  the 
proceeds  of  the  sale  in  the  manner  provided  by  law."  Or.  B.  &  C.  Cd. 
560L 

20  See  Oregon  statute  under  sec-  v.  Biscailuz,  83  Gal.  358,  21  Pac.  15, 
tion  700,  post.  23  Pac.  314. 

21  Hughes  v^  Goodale,  28  Mont.  93,  22  Fuller  v.  Hager,  47  Or.  242,  114 
91  Am.  St.  Bep.  410,  66  Pac.  702.  Am.  St.  Bep.  916,  83  Pac.  782.  But 
The  bond  is  filed  when  delivered  to  see  76  Am.  St.  Bep.  70. 

the    judge     and     approved,    though  22a  Henderson    v.    Coover,   4  Nev. 

marked  filed  at  a  later  date.    Smith      429.    The    Washington    three    jears 
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§  700.  Bules  for  Conducting  and  Completing  Sale. — ^The  pro- 
ceedings for  a  guardian's  sale  are  in  general  the  same  as  those 
for  an  administrator's  sale.[n]  This  is  true  of  the  return,  report, 
confirmation,  opening  for  advance  bids,  resales,  conveyances  and 
so  forth.®  The  title  to  the  property  passes  by  the  guardian's 
deed,  not  by  the  court's  confirmation  of  the  sale.^ 


[n]  The  Califomia  Statute  (0.  0.  P.  1789)  Provides:  "All  the  proceed- 
ings under  petition  of  guardians  for  sales  of  property  of  their  wards,  giving 
notice,  and  the  hearing  of  such  petitions,  granting  or  refusing  the  order  of 
sale,  directing  the  sale  to  be  made  at  public  or  private  sale,  reselling  the 
same  property,  return  of  sale,  and  application  for  confirmation  thereof,  no- 
tice and  hearing  of  such  application,  making  orders  rejecting  or  confirming 
sales  and  reports  of  sales,  ordering  and  making  conveyances  of  property 
sold,  accounting  and  the  settlement  of  accounts,  must  be  had  and  made  as 
required  by  the  provisions  of  this  title  concerning  estates  of  decedents, 
unless  otherwise  specially  provided  in  this  chapter."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  Korth  Dakota,  Oklahoma^  Soath  Dakota, 
and  Wyoming  Statutes  are  the  same  as  the  California.    Ariz.  Bev.  St.  2009; 
Ida.  Bev.  St.  5809;  Mont.  0.  0.  P.  3012;  N.  D.  Bev.  Od.  8271;  Okl.  Bev. 
St.  1852;  8.  D.  Pro.  Cd.  404;  Wyo.  Bev.  St.  4919. 

The  Oregon  Statute  Provides:  "Such  guardians  shall  also,  before  fixing 
on  the  time  and  place  of  sale,  take  and  subscribe  an  oath  before  the  county 
judge,  or  some  other  officer  competent  to  administer  the  same,  in  substance 


statute  of  linutations  applies  to  ac- 
tions on  the  special  bond  of  a  guard- 
ian given  on  the  sale  of  real  estate. 
Dickman  v.  Strobach,  26  Wash.  558, 
67  Pac.  224. 

2$  Estate  of  Jack,  115  Cal.  203, 
46  Pac.  1057.  On  the  failure  of  a 
purchaser  to  comply  with  the  terms 
of  a  sale,  the  court  has  no  power  to 
set  aside  the  sale  and  authorize  the 
guardian  to  take  possession.  State 
V.  District  Court,  27  Mont.  415,  71 
Pac.  401. 

The  sufficiency  of  the  appraise- 
ment to  enable  the  court  to  confirm  a 
«ale  cannot  be  questioned  collaterally. 
Smith  V.  Biscailuz,  83  CaL  359,  21 
Pac.  15,  23  Pac.  314. 

A  guardian  appointed  by  an  alcalde 
had  the  right,  with  the  approval  of 
the  alcalde,  to  purchase  his  ward's 


property  sold  at  auction  by  order  of 
the  alcalde  on  the  petition  of  the 
guardian.  Braly  v.  Beese,  51  Oal. 
447. 

A  deed  by  a  guardian,  approved 
by  the  probate  court,  under  the  acts 
of  1861,  1863,  providing  for  transfer 
of  minor's  property  to  Southern  Pa- 
cific Bailroad  in  proper  form  of  con- 
veyance, is  sufficient.  Hodgdon  v. 
Southern  Pac.  B.  Co.,  75  Cal.  649,  17 
Pac.  928. 

Where  it  is  apparent  that  the  ap- 
praisement was  substantially  filed 
in  court  before  the  confirmation  of  a 
sale,  marking  it  "Filed"  by  the 
clerk  was  not  essential.  Smith  v. 
Biscailuz,  83  Cal.  344,  21  Pac.  15,  23 
Pac.  314. 

24  Scarf  V.  Aldrich,  97  Cal.  360,  33 
AnL  St.  Bep.  190,  32  Pac.  324.     A 
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§  701.  Terms  of  Sale— Cash  or  Credit. — ^AU  sales  of  real  estate 
must  be  for  cash,^  or  for  part  cash  and  part  deferred  payments, 
as  in  the  judgment  of  the  court  is  most  beneficial  to  the  ward. 
The  term  of  credit  must  in  no  case  exceed  three  years,  and  the 
payment  of  deferred  payments  must  be  adequately  secured,  [o] 

as  follows:  That  in  disposing  of  the  estate  which  he  is  licensed  to  sell,  he 
will  use  his  best  judgment  in  fixing  the  time  and  place  of  sale,  and  that 
he  wiU  exert  his  utmost  endeavors  to  dispose  of  the  same  in  such  manner 
as  will  be  most  for  the  advantage  of  all  persons  interested  therein."  Or. 
B.  &  G.  Cd.  5602. 

''He  shall  also  give  public  notice  of  the  time  and  place  of  sale,  which 
may  be  at  either  public  or  private  sale  and  shall  proceed  therein  in  like 
manner  as  is  prescribed  for  executors  and  administrators,  and  the  evidence 
of  giving  such  notice  shall  be  perpetuated  in  the  same  manner  and  with 
the  same  effect  as  is  provided  in  the  case  of  sales  of  real  estate  by  execu- 
tors or  administrators."    Or.  B.  &  C.  Cd.  5603;  Gen.  L.  1907,  397. 

The  Washington  Statate  Provides:  "All  the  provisions  of  the  chap- 
ter regulating  sales  by  executors  and  administrators  shall  be  applicable  to 
sales  made  by  guardians."    Wash.  Bal.  Cd.  6414  (Pierce's  Cd.  2750). 

"At  the  term  of  the  court  next  after  such  sale,  such  guardian  shall  make 
report  thereof  to  such  court,  and  produce  the  proceeds  of  such  sale  and  the 
notes  or  obligations  or  other  securities  taken  to  secure  the  payment  of  the 
purcha&e  money."    Wash.  Bal.  Cd.  6415    (Pierce's  Cd.  2751). 

"The  court,  in  confirming  such  sale  and  directing  a  conveyance,  shall  be 
governed  by  the  law  regulating  the  confirming  of  sales  of  real  estate  made 
by  executors  or  administrators,  and  the  making  of  conveyances  on  such 
sales."    Wash.  Bal.  Cd.  6416  (Pierce's  Cd.  2752). 

[o]  The  California  Statute  (0.  0.  P.  1791)  Provides:  "AU  sales  of  real 
estate  of  wards  must  be  for  cash,  or  for  part  cash  and  part  deferred  pay- 
ments, the  credit  in  no  case  to  exceed  three  years  from  date  of  sale,  as  in 
the  discretion  of  the  court  is  most  beneficial  to  the  ward.  Guardians  mak- 
ing sales  must  demand  and  receive  from  the  purchasers,  in  case  of  deferred 
payments,  notes  and  a  mortgage  on  the  real  estate  sold,  with  such  additional 
security  as  the  court  deems  necessary  and  sufficient  to  secure  the  prompt 
payment  of  the  amounts  so  deferred,  and  the  interest  thereon."  En.  March 
11,  1872.    Amd.  1880,  70. 

The  Arizona  Statate  Provides:  "All  sales  of  real  estate  of  wards  must 
be  for  cash,  or  for  part  cash  and  part  deferred  payments,  not  to  exceed 

guardian  can  execute  a  deed  only  in  352.  An  order  directing  a  sale  "for 
the  name  of  a  Uving  ward.  After  ^j^„  g^ffi^ie^ti  ^^^  ^^  ^^^^  ^^ 
the  ward's  death,  this  power  IS  gone.  .  j,  ..  ,«^,  ^, 
Estate  of  Livermore,  132  Cal.  99,  84  «»^«  '^^^^^^^  ^^  »«<^*^<>»  1791,  Code 
Am.  St.  Bep.  37,  64  Pac.  113.  of  Civil  Procedure.  Estate  of  Ham- 
aft  Brenham  v.   Davidson,  51   Cal.  ilton,  120  CaL  425,  52  Pac.  708. 
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§  702.  Irregiilarities  in  Sales. — ^Irregularities  in  sales,  after  the 
court  has  acquired  jurisdiction,  can  be  taken  advantage  of  only 
by  direct  attack  or  on  appeal,  and  cannot  be  assailed  collaterally.^ 
An  irregular  sale  may  be  confirmed  or  ratified  by  the  ward  after 
attaining  his  majority ;  ^  and  the  statutes  of  some  of  the  states 
expressly  provide  that  mere  irregularities  do  not  vitiate  guard- 
ians' sales,  [p]  While  such  statutes  cure  irregularities,^  they  can- 
three  years,  bearing  date  from  date  of  sale,  as  in  the  discretion  of  the  pro- 
bate judge  is  most  beneficial  to  the  ward.  Guardians  making  sales  must  de- 
mand and  receive  from  the  purchasers  bond  and  mortgage  on  the  real  es- 
tate sold,  with  such  additional  security  as  the  judge  deems  necessary  and 
sufficient  to  secure  the  faithful  payment  of  the  deferred  payments  and  the 
interest  thereon."    Ariz.  Bev.  8t.  2011. 

The  Idaho^  North  Dakota,  Oklahoma,  and  Soath  Dakota  Btatntes  are  the 
same  as  the  Arizona,  except  that  in  place  of  the  words  ''probate  judge," 
North  Dakota  has  the  word  "judge";  and  South  Dakota,  the  words  ''county 
judge."  Ida.  Bev.  8t  5811;  N.  D.  Bev.  Cd.  8273;  Okl.  Bev.  8t.  1854;  S.  D. 
Pro.  Cd.  406. 

The  Montana  and  Wyoming  Statutes  are  the  same  as  the  California,  ex- 
cept that  the  words  "or  judge"  are  inserted  after  the  word  "court"  in 
both  instances.    Mont.  C.  C.  P.  3014;  Wyo.  Bev.  St.  4921. 

The  Nevada  Statnte  Provides:  "All  sales  of  real  estate  of  minor  heirs, 
made  in  accordance  with  the  provisions  of  this  act,  shall  be  for  cash,  or  on 
credit,  or  part  cash  and  x>art  credit,  as  in  the  discretion  of  the  court 
or  judge  may  be  most  beneficial  to  such  heirs.  When  credit  is  given,  the 
court  or  judge  shall  fix  the  credit,  and  the  purchaser  or  purchasers  shall 
execute  and  deliver  to  the  guardian  or  guardians  promissory  notes  for  de- 
ferred payments,  bearing  interest,  and  secured  by  mortgage  on  the  real 
estate  sold,  with  such  additional  security  as  the  judge  may  deem  necessary 
and  sufficient  to  secure  the  payment  of  the  deferred  payments,  and  the  in- 
terest thereon."    Nev.  Comp.  L.  605. 

[p]  The  Oregon  Statute  Provides:  "In  case  of  an  action  relating  to  any 
estate  sold  by  a  guardian  under  the  laws  of  the  state  of  Oregon,  in  which 
the  ward,  or  any  person  claiming  under  him,  or  any  other  person  or  persons, 
shall  contest  the  validity  of  the  sale,  the  same  shall  not  be  void  on  ac- 
count of  any  irregularities  in  the  proceedings;  provided,  it  shall  appear: 
1.  That  the  gnardian  was  licensed  to  make  the  sale  by  a  county  court  of 

28  Scarf  V.  Aldrich,  97  Cal.  360,  33  Cal.    493;    Brazee    v.    Schofield,    2 

Am,  St.  Bep.  190,  32  Pac.  324;  Den-  Wash.  Ter.  209,  3  Pac.  265. 

nis  V.  Winter,  63  Cal.  16;  Fitch  v.  28  McCulloch  v.  Estes,  20  Or.  349, 

Miller,  20  Cal.  352.  25  Pac.  724;  Fuller  v.  Hager,  47  Or. 

27  Burroughs  v.  De  Gouts,  70  Cal.  242,  114  Am.  St.  Bep.  916,  83  Pac 

361,  11  Pac  734;  Bobins  v.  Hope,  57  782. 
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not  impart  Talidity  to  a  Toid  sale,^  nor  proteet  purchasers  who 
have  knowledge  of  fraud  in  the  proceedings.^  All  presumptions 
ordinarily  are  in  favor  of  the  regularity  of  the  proceedings  lead* 
ing  up  to  the  sale,  and  of  the  validity  of  the  sale  itself.^^ 

§  703.  Limitation  of  Action  to  Becover  Property. — ^No  action 
for  the  recovery  of  an  estate  sold  by  a  guardian  can  be  obtained 
by  the  ward  or  his  privies,  unless  commenced  within  three  years 
after  the  termination  of  the  guardianship  or  the  removal  of  the 
legal  disability  of  the  ward  to  8ue.[q]  This  rule  seems  to  apply 
to  a  void  sale,  at  least  if  a  score  of  years  or  more  have  been  al- 
lowed to  elapse  before  taking  action.^  Its  application  to  an  at- 
tempted sale  by  a  foreign  guardian,  however,  has  been  denied.'' 


competent  juriadiction;  2.  That  he  gave  bond  that  was  approved  by  the 
county  judge;  3.  That  he  took  the  oath  prescribed  by  law;  4.  That  he  gave 
notice  of  the  time  and  place  of  sale  as  prescribed  by  law;  5.  That  the 
premises  were  sold  at  public  or  private  sale,  according  to  such  notice,  and 
are  held  by  one  who  purchased  them  in  good  faith.''  Or.  B.  &  C.  Cd.  5611 
(Gen.  L.  1907,  p.  398). 

"If,  in  relation  to  such  sale,  by  which  any  person  interested  in  the  es- 
tate shall  suffer  damage,  such  aggrieved  party  may  recover  such  damage 
in  a  suit  on  the  bond  of  such  guardian  or  otherwise,  as  the  case  may  re- 
quire. ' '    Or.  B.  &  C.  Cd.  5612. 

[q]  The  California  Statute  (C.  0.  P.  1806)  Provides:  "No  action  for  the 
recovery  of  any  estate  sold  by  a  guardian  can  be  maintained  by  the  ward, 
or  by  any  person  claiming  under  him,  unless  it  is  commenced  within  three 
years  next  after  the  termination  of  the  guardianship,  or,  when  a  legal  dis- 
ability to  sue  exists  by  reason  of  minority  or  otherwise,  at  the  time  when 


29  Davidson  v.  Wampler,  29  Mont. 
€1,  74  Pac.  82. 

30  Dormitzer  v.  German  S.  A  L. 
See,  23  Wash.  132,  62  Pac.  862. 

81  Asher  v.  Yorba,  125  Cal.  513, 
58  Pac.  137;  Norton  v.  Stroud  State 
Bank,  17  Okl.  295,  87  Pac.  848.  It 
will  be  presumed  on  collateral  at- 
tack that  the  court  determined  on 
sufficient  proof  that  the  condition  of 
the  estate  was  such  as  rendered  the 


sale  necessary  or  expedient.  Smith 
V.  Blscailuz,  83  Cal.  355,  21  Pac  15, 
23  Pac.  314. 

82  Reed  V.  Ring,  93  Cal.  96,  28 
Pac.  851.  An  action  to  recover  land 
sold  by  a  guardian  must  be  brought 
by  the  minor  within  three  years 
after  arriving  at  majority.  Bur- 
roughs V.  De  Couts,  70  Cal.  361,  11 
Pac.  734. 

33  McNeil  V.  First  Conffregational 
SoCy  66  CaL  105,  4  Pac  1096. 
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§  704.  Mortgage  of  Estate. — ^It  has  already  been  noted  that 
a  guardian  may,  under  certain  circumstances,  mortgage  the  estate 
of  his  ward.^  But  he  cannot  give  a  valid  mortgage  without  first 
obtaining  an  order  of  court,^  nor  can  the  court  ordinarily  author- 
ize a  valid  encumbrance  for  any  other  purposes  than  those  speci- 
fied in  the  statute.^   It  would  seem,  however,  that  the  court  may, 

the  cause  of  action  accrues,  within  three  years  next  after  the  removal 
thereof."    En.  March  11,  1872. 

Tbe  Arizona,  IdaJio,  Montana,  Kortb  Dakota^  Oklahoma,  Soutli  Dakota, 
and  Wyoming  Statates  are  the  same  as  the  California,  except  that  Wyo- 
ming has  the  word  "five"  in  place  of  the  word  "three."  Ariz.  Hev.  St. 
3032;  Ida.  Kev.  St.  5826;  Mont.  C.  C.  P.  3056;  N.  D.  Bev.  Cd.  8285;  Okl. 
Bev.  St.  1869;  S.  D.  Pro.  Cd.  425;  Wyo.  Bev.  St.  4947. 

The  Oregon  Statute  Proyldes:  "No  action  for  the  recovery  of  any  estate 
sold  by  a  guardian  under  the  provisions  of  this  chapter  shall  be  maintained 
by  the  ward,  or  by  any  person  claiming  under  him,  unless  it  be  commenced 
within  five  years  next  after  the  termination  of  the  guardianship;  excepting 
only  that  persons  out  of  the  state,  and  minors  and  others  under  legal  dis- 
ability to  sue  at  the  time  when  the  cause  of  action  shall  accrue,  may  com- 
mence their  action  at  any  time  within  five  years  next  after  the  removal 
of  the  disability,  or  after  their  return  to  the  state."  Or.  B.  &  C.  Cd. 
5610. 

The  Utah  Statute  ProTldes:  "No  action  for  the  recovery  of  any  estate 
sold  by  a  guardian  can  be  maintained  by  the  ward,  or  by  any  person  claim- 
ing under  him,  unless  it  is  commenced  within  three  years  next  after  the 
termination  of  the  guardianship."    Utah  Bev.  St.  2869. 

The  Washington  Statute  Provides:  "No  action  for  the  recovery  of  any 
estate,  sold  by  a  guardian  under  the  provisions  of  this  act,  shall  be  main- 
tained by  the  ward,  or  by  any  person  claiming  under  him,  unless  it  be  com- 
menced within  three  years  next  after  the  termination  of  the  guardianship, 
excepting  only  that  minors  and  others  under  legal  disability  to  sue  at  the 
time  when  the  cause  of  action  shall  accrue,  may  commence  their  action  at 
any  time  within  three  years  next  after  the  removal  of  their  respective  dis- 
abUities."    Wash.  Bal.  Cd.  4799. 

34  Fitch   v.    Miller,    20    Cal.    352.  ors"  confers  no  power  on  the  court 

See  sections  440,  686,  ante.  to  authorize  the  guardians  of  minors 

^  Davidson  v.  Wampler,  29  Mont.  to     mortgage      their     real     estate, 

61,  74  Pac.  82.     A  statute  authoriz-  Trutch  v.  Bunnell,  11  Or.  58,  50  Am. 

ing  the  county  court  "to  order  the  Bep.  456,  4  Pac.  588. 

renting,  sale  or  other  disposal  of  the  ^  Howard  v.  Bryan,  133  Cal.  257, 

real  and  personal  property  of  min-  65  Pac.  462;   Davidson  v.  Wampler^ 

Probat*  Law— 65 
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although  no  specific  authority  therefor  can  be  discovered  in  the 
statutes,  confer  power  on  a  guardian  to  execute  a  mortgage  to 
raise  money  to  discharge  a  pre-existing  encumbrance  and  thus 
save  the  estate  from  a  foreclosure  sale.^ 

29  Mont.  61,  74  Pac.  82;  Andms  v.  ^  Northwestern     G.     L.     Co.     t. 

Blazzard,  23  Utah,  233,  63  Pao.  888,  Smith,  15  Mont.  101,  48  Am.  St.  Bep. 
54  L.  B.  A.  354.  662,  38  Pac  224. 


GUABDIAK  AND  WABD.  1027 


CHAPTER  V. 

NONRESlbENT  GUARDIANS  AND  WARDa 

S  705.  Appointment  of  guardian  for  nonresident. 

$  706.  Powers  and  duties  of  guardian. 

§  707.  Bond  of  guardian — Inventory  and  account. 

§  708.  Extension  of  authority  to  other  counties. 

§  709.  Authority  of  foreign  guardian. 

I  710.  Collection  and  removal  of  assets  by  foreign  guardian. 

§  711.  Exoneration  of  local  custodian. 

§  705.  Appointment  of  Onaxdian  for  Nonresident. — ^Where  a 
minor  or  insane  person  resides  without  the  state,  but  is  in  the 
state,  or  has  property  within  it,  the  superior  court  of  that  county 
has  jurisdiction,  upon  the  application  of  any  interested  person, 
and  after  such  notice  as  it  deems  reasonable,  to  appoint  a  guardian 
of  his  person  and  estate,  or  of  either,  as  the  case  warrants,  [a] 

[a]  The  Oallf omia  Statute  (0.  0.  P.  1793)  Proyldes:  ' '  The  superior  court 
may  appoint  a  guardian  of  the  person  and  estate,  or  either,  of  a  minor,  in- 
sane or  incompetent  person,  who  has  no  guardian  within  the  state,  legally 
appointed  by  wiU,  deed  or  otherwise,  and  who  resides  without  the  state,  and 
has  estate  within  the  county  or,  who,  though  not  having  such  estate,  is 
within  the  county,  upon  petition  of  any  friend  of  such  person  or  any  one 
interested  in  his  estate,  in  expectancy  or  otherwise.  Before  making  such 
appointment,  the  court  must  cause  notice  to  be  given  to  all  persons  inter- 
ested, in  such  manner  as  such  court  deems  reasonable.  *  *  En.  March  11,  1872» 
Amd.  1880,  70;  1907. 

The  ArUona  Statute  Proyldes:  "When  a  person  liable  to  be  put  under 
guardianship,  according  to  the  provisions  of  this  chapter,  resides  without 
this  territory  and  has  estate  therein,  any  friend  of  such  person,  or  any  one 
interested  in  his  estate,  in  expectancy  or  otherwise,  may  apply  to  the  pro- 
bate judge  of  any  county  in  which  there  is  any  estate  of  such  absent  per- 
son, for  the  appointment  of  a  guardian;  and  if,  after  notice  given  to  all 
interested,  in  such  manner  as  the  judge  orders,  and  a  full  hearing  and  ex- 
amination, it  appears  proper^  a  guardian  for  such  absent  person  may  be  ap- 
pointed."   Ariz.  Bev.  St.  2018. 

The  Idaho,  Montana,  North  Dakota,  Oklalioma,  Soath  Dakota,  and  Wy- 
oming Statutes  are  practically  the  same  as  the  Arizona,  except  as  follows: 
In  place  of  the  words  "probate  judge,"  Idaho  has  the  words  "probate 
court";  Montana,  the  words  "district  court";  and  North  and  South  Da- 
kotSy  the  words  "county  judge."    In  place  of  the  words  "the  judge  orders," 
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§  706.  Powers  and  Duties  of  Ouaxdian. — ^The  g^uardian  so  ap- 
pointed has,  in  general,  the  same  powers  and  duties  with  respect 
to  the  estate  of  the  ward  found  within  the  state,  and  with  respect 
to  the  person  of  the  ward  if  he  comes  to  reside  here,  as  have 
guardians  in  other  cases,  [b] 

§  707.  Bond  of  Ouardian — ^Inventory  and  Account. — He  must 
srive  a  bond  to  the  ward  in  the  manner  and  with  the  conditions 

Montana  and  Wyoming  have  the  words  "saeh  court  or  judge  orders,  hj 
publication  or  otherwise."  And  in  place  of  the  words  "may  apply,"  North 
Dakota  has  the  words  "may  present  a  petition."  Ida.  Bev.  St.  5813;  Mont. 
C.  C.  P.  3030j  N.  D.  Ecv.  Cd.  8275;  Okl.  Bev.  St.  1866;  S.  D.  Pro.  Cd.  412; 
Wyo.  Bev.  St.  4923. 

The  Nevada  Statute  ProvldM:  "When  any  minor,  or  other  person  liable 
to  be  placed  under  guardianship,  according  to  the  provisions  of  this  act, 
shall  reside  out  of  this  state,  and  shall  have  estate  therein,  any  friend  of 
such  person,  or  anyone  interested  in  his  or  her  estate,  in  expectancy  or 
otherwise,  may  apply  to  the  district  court  of  any  county  in  which  there 
may  be  any  estate  of  such  absent  person,  in  expectancy  or  otherwise,  for 
letters  of  guardianship  of  such  ealiate,  as  in  case  of  a  resident  ward,  and 
the  court  may  proceed  in  like  manner  to  appoint  a  guardian."  Nev.  Comp. 
L,  597. 

The  Oregon  Statute  ProTldes:  "When  any  minor  or  other  person  liable 
to  be  put  under  guardianship  according  to  the  provisions  of  this  chapter 
shall  reside  without  this  state,  and  shaU  have  any  estate  therein,  any 
friend  of  such  person,  or  any  one  interested  in  his  estate,  in  expectancy  or 
otherwise,  may  apply  to  the  county  court  of  any  county  in  which  there  may 
be  any  estate  of  such  absent  person,  and  after  notice  to  aU  persons  inter- 
ested, to  be  given  in  such  manner  as  the  judge  shaU  order,  and  after  a 
fuU  hearing  and  examination,  if  it  shaU  appear  proper,  the  court  may  ap- 
point a  guardian  for  such  absent  person."    Or.  B.  &  G.  Gd.  5284. 

[b]  The  California  Statute  (0.  0.  P.  1794)  Provides:  "Every  guardian, 
appointed  under  the  preceding  section,  hae  the  same  powers  and  performs 
the  same  duties,  with  respect  to  the  estate  of  the  ward  found  within  this 
state,  and  with  respect  to  the  person  of  the  ward,  if  he  shall  come  to  reside 
therein,  aa  are  prescribed  with  respect  to  any  other  guardian  appointed 
under  this  chapter."    En.  March  11,  1872. 

The  Arizona,  Idabo,  Montana,  Nevada^  Noxtb  Dakota^  Oklahoma^  Oregon, 
South  Dakota,  Utah,  and  Wyoming  Statates  are  practically  the  same  aa 
the  California,  except  that  in  place  of  the  word  "come,"  the  North  Da- 
kota, Oklahoma  and  South  Dakota  have  the  word  "cease."  Ariz.  Bev.  St. 
2019;  Ida.  Bev.  St.  5814;  Mont.  C.  C.  P.  3031;  Nev.  Comp.  L.  598;  N.  D. 
Bev.  Cd.  8276:  Okl.  Bev.  St.  1857;  Or.  B.  &  C.  Cd.  5285;  0.  D.  Pro.  Cd. 
413;  Utah  Bev.  St.  4020;  Wyo.  Bev.  St.  4924. 
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required  of  other  guardians,  except  that  the  provisions  concern- 
ing inventories,  accoimts,  and  so  forth  are  confined  to  such  estate 
and  effects  as  come  to  his  hands  in  this  state,  [c] 

i  708.  Extension  of  Authority  to  Other  Counties. — The  guard- 
ianship first  granted  of  any  nonresident  extends  to  all  his  property 
within  this  state,  and  excludes  the  jurisdiction  of  the  courts  of 
all  other  counties,  [d] 

[c]  Tlie  CaUfomla  Statate  (C.  0.  P.  1795)  Provides:  "Every  guardian 
mnat  give  bond  to  the  ward,  in  the  manner  and  with  the  like  conditions  as 
hereinbefore  provided  for  other  guardians,  except  that  the  provisions  re- 
specting the  inventory,  the  disposal  of  the  estate  and  effects,  and  the  account 
to  be  rendered  by  the  guardian,  must  be  confined  to  such  estate  and  effects 
as  come  to  his  hands  in  this  state.''    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana*  Nevada^  Nortli  Dakota*  Oklahoma,  South 
Dakota*  Dtali,  and  Wyoming  Statates  are  practically  the  same  as  the  Cali- 
fornia. Ariz.  Bev.  St.  2020;  Ida.  Bev.  St.  5815;  Mont.  C.  C.  P.  3032;  Nev. 
Comp.  L.  599;  N.  D.  Bev.  Cd.  8277;  Okl.  Bev.  St.  1858;  8.  D.  Pro.  Cd.  414; 
Utah  Bev.  St.  4021;  Wyo.  Bev.  St.  4925. 

Tke  Oregon  Statute  Provides:  ''Every  such  guardian  shall  give  bond  to 
the  state  of  Oregon,  in  like  manner  and  with  like  conditions  as  is  above 
provided  with  respect  to  other  guardians,  excepting  that  the  provisions  re- 
specting the  inventory,  the  disposal  of  the  estate,  and  the  account  to  be 
rendered  by  the  guardian,  shall  be  confined  to  such  estate  and  effects  which 
shall  come  to  his  hands  in  this  state,  and  that  the  provisions  respecting  the 
custody  of  the  ward  shall  not  be  applicable  unless  the  ward  shall  come  to 
raside  in  this  state. ' '    Or.  B.  &  C.  Cd.  5286. 

[d]  The  CaUfomla  Statate  (0.  C.  P.  1796)  Pro^dea:  <<The  guardianship 
which  la  first  lawfully  granted  to  any  person  residing  without  this  state  ex- 
tends to  all  the  estate  of  the  ward  within  this  state,  and  excludes  the  juris- 
diction of  the  court  of  every  other  country."  En.  March  11,  1872.  Amd. 
880,  70. 

Tbe  Arizona,  Idaho,  Montana,  Oklahoma,  Oregon,  Sonth  Dakota,  Utah, 
and  Wyoming  Statutes  are  practically  the  same  as  the  California,  except  in 
place  of  the  word  ''court"  Arizona,  Idaho  and  Oklahoma  have  the  words 
"probate  court";  Montana  the  words  "district  court";  and  Oregon  and 
South  Dakota  the  words  "county  court."  Ariz.  Bev.  St.  2021;  Ida.  Bev. 
St.  5816;  Mont.  C.  C.  P.  3033;  Okl.  Bev.  St.  1859;  Or.  B.  &  C.  Cd.  5287; 
8.  D.  Pro.  Cd.  415;  Utah  Bev.  St.  4022;  Wyo..  Bev.  St.  4926. 

The  Nerada  Statate  Provides:  "The  guardianship,  which  shall  be  first 
lawfully  granted  of  the  estate  of  any  person  residing  without  this  state  shall 
extend  to  all  the  estate  of  the  ward  within  this  state,  and  shall  include  the 
jurisdiction  of  every  other  district  court. ' '    Nev.  Comp.  L.  600. 
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§  709.  Anthorily  of  Foreign  Guardian.— The  letters  of  a 
guardian  have  no  extraterritorial  force  or  operation.  His  rights 
and  powers  over  the  estate  and  person  of  the  ward  are  circum- 
scribed by  the  jurisdiction  of  the  government  which  has  clothed 
him  with  his  office.*  The  comity  of  courts,  however,  accords  to  a 
foreign  guardian  rights  beyond  those  to  which  he  is  entitled  as 
a  matter  of  right,  in  perhaps  all  matters  except  the  real  estate  of 
the  ward ; '  and  the  statutes  of  most  states  now  expressly  permit 
him,  upon  application  to  the  local  court,  to  collect  and  remove 
from  the  state  the  property  and  assets  of  his  nonresident  ward.[e] 

[e]  The  Calif oniia  Statate  (0.  0.  P.  1797)  Provides:  "When  the  guardian 
and  ward  are  both  nonresidents,  and  the  ward  is  entitled  to  property  in 
this  state,  which  may  be  removed  to  another  state  or  foreign  country  with- 
out conflict  with  any  restriction  or  limitation  thereupon,  or  impairing  the 
right  of  the  ward  thereto,  such  property  may  be  removed  to  the  state  or 
foreign  eonntry  of  the  residence  of  the  ward,  upon  the  application  of  the 
guardian  to  the  superior  court  of  the  county  in  which  the  estate  of  the 
ward,  or  the  principal  part  thereof ,  is  situated. "  En.  March  11,  1872.  Amd. 
1880,  70. 

The  Ari2ona»  Idabo,  North  Dakota,  Oklahoma^  8<mth  Dakota,  and  Wyo- 
ming Statates  are  practically  the  same  as  the  California,  except  that  in 
place  of  the  words  "superior  court,"  Arizona  has  the  words  "probate 
judge";  Idaho  and  Oklahoma  the  words  "probate  court";  North  Dakota, 
the  words  "county  court";  South  Dakota,  the  words  "judge  of  the  county 
court";  and  Wyoming,  the  word  "court."  Ariz.  Kev.  St.  2022;  Ida.  Be  v. 
St.  5817;  N.  D.  Bev.  Cd.  8278;  Okl.  Bev.  St  1860;  8.  D.  Pro.  Cd.  416;  Wyo. 
Bev.  St.  4927. 

The  Montana  Statate  Provldea:  "When  the  guardian  and  ward  are  both 
nonresidents,  and  the  ward  is  the  owner  of  or  entitled  to  property  in  this 
state  which  may  be  removed  to  another  state  or  territory,  or  foreign  country, 
or  sold  without  conflict  with  any  restriction  or  limitation  thereupon  and  with- 
out injuring  the  right  of  the  ward  thereto,  snch  property  may  be  removed  to 
the  state  or  territory  or  foreign  country  of  the  residence  of  the  ward,  or  sold 
and  the  proceeds  thereof  removed  to  such  state  or  territory  or  foreign  coun- 
try, upon  the  application  of  the  district  judge  of  the  county  in  which  the  es- 
tate of  the  ward  or  the  principal  part  thereof  is  situated."  Mont.  G.  C.  P. 
3034. 

The  Nevada  Statute  is  set  forth  in  the  section  following. 

The  XTtali  Statate  PxoTldea:  "When  the  guardian  and  ward  are  both  non- 
residents, and  the  ward  is  entitled  to  property  in  this  state,  which  may  be 

1  Estate  of  Nickals,  21  Nov.  462,  S  Note  in  89  Am.  St.  Bep.  271-275. 

84  Pac.  250;  Jones  v.  Bowman,  18      A  guardian    appointed    in    another 
Wyo.  79,  77  Pac.  439,  67  L.  B.  A.  860.      state  has  no  authority  to  sell,  or  to 
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§  710.    Collection  and  Removal  of  Assets  by  Foreign  OnardiaiL* 

The  application  must  be  made  upon  notice  to  the  resident 
guardian  or  administrator,  if  any,  and  the  applicant  must  pro- 
duce his  authority  as  guardian  to  receive  the  estate.  When  the 
court  grants  him  leave  to  take  and  remove  the  property,  which  it 
must  do  unless  good  cause  to  the  contrary  is  shown,  he  may  sue 
for  and  receive  the  same  in  his  own  name  for  the  use  and  benefit 
of  his  ward,  [f  ]  And  his  right  to  sue  is  not  confined  to  tangible 
property,  but  extends  to  debts  and  choses  in  actions.* 

remoTed  to  any  state  or  foreign  country,  without  conflict  with  any  restric- 
tion or  limitation  thereupon,  or  impairing  the  right  of  the  ward  thereto, 
SQch  property  may  be  removed  to  the  state  or  foreign  country  of  the  resi- 
dence of  the  ward,  upon  the  application  of  the  guardian  to  the  court." 
Utah  Bey.  St.  4023. 

The  Washington  Statnte  Prorldes:  ''When  the  guardian  and  ward  are 
both  nonresidents,  and  the  ward  is  entitled  to  property  in  this  state,  which 
may  be  removed  to  another  stat;e  or  territory,  without  conflict  to  any  re- 
striction or  limitation  thereupon,  or  impairing  the  right  of  the  ward  thereto, 
sneh  property  may  be  removed  to  the  state  or  territory  in  which  said  ward 
may  reside,  upon  the  application  of  the  guardian  to  the  judge  of  the  supe- 
rior court  of  the  county  in  which  the  estate  of  the  ward,  or  the  principal 
part  thereof,  may  be,  in  the  manner  following:  The  guardian  so  applying 
must  produce  a  transcript  from  the  records  of  a  court  of  competent  juris- 
dietion,  certified  according  to  the  laws  of  this  state,  showing  his  appoint- 
ment as  guardian  of  the  ward  in  the  state  or  territory  in  which  he  and 
the  6ud  ward  reside;  that  he  has  qualified  as  such  according  to  the  laws 
thereof,  and  given  bond,  with  sureties,  for  the  performance  of  his  trust;  and 
must  also  give  thirty  days'  notice  to  the  nresident  executor,  administrator, 
guardian,  agent  or  trustee,  if  there  be  such,  of  the  applications.  Thereupon, 
if  BO  objection  be  made,  or  if  no  good  cause  be  shown  to  the  contrary,  the 
judge  of  the  superior  court  shall  make  an  order  granting  such  guardian  leave 
to  remove  the  property  of  said  ward  to  the  state  or  territory  in  which  he  or 
she  may  reside;  which  order  shaU  be  full  and  complete  authority  to  said 
guardian  to  sue  for  and  receive  the  same  in  his  own  name,  for  the  use  and 
benefit  of  said  ward."    Wash.  BaL  Cd.  6419  (Pierce's  Cd.  2755). 

[f]  The  CaUfoxnia  Statute  (0.  O.  P.  1796)  Piovldes:  ''The  application 
must  be  made  upon  ten  days'  notice  to  the  resident  executor,  administrator, 
or  guardian,  if  there  be  such,  and  upon  such  application  the  nonresident 

consent  to  an  order  of  sale  of,  land  son  v.  Hastings,  66  Cal.  243,  5  Pac. 

of  his  ward  situated  in  this  state.  217. 

McNeil  V.  Fi^  Congregational  So-  8  In  re  Crosby^  42  Wash.  366,  85 

eiety,  66  CaL  105,  4  Pac.  1096;  WU-  Pac  1. 
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§  711.    Exoneration  of  Local  CuBtodian. — ^The  order  of  court 

guardian  must  produce  and  file  a  certificate,  under  the  hand  of  the  clerk 
and  seal  of  the  court,  from  which  his  appointment  waa  derived,  showing: 

"1.  A  transcript  of  the  record  of  his  appointment. 

**2,  That  he  has  entered  upon  the  discharge  of  his  duties. 

' '  3.  That  he  is  entitled,  by  the  laws  of  the  state  of  his  appointment,  to  the 
possession  of  the  estate  of  the  ward;  or,  must  produce  and  file  a  certificate, 
under  the  hand  and  seal  of  the  clerk  of  the  court  having  jurisdiction  in  the 
country  of  his  residence,  of  the  estates  of  persons  under  guardianship,  or 
of  the  highest  court  of  such  country,  attested  by  a  minister,  consul,  or  vice- 
consul  of  the  United  States,  resident  in  such  country  that,  by  the  laws  of 
such  country,  the  applicant  is  entitled  to  the  custody  of  the  estate  of  his 
ward,  without  the  appointment  of  any  court.  Upon  such  application,  unless 
good  cause  to  the  contrary  is  shown,  the  court  must  make  an  order  granting 
to  such  guardian  leave  to  take  and  remove  the  property  of  his  ward  to  the 
state  or  place  of  his  residence,  which  is  authority  to  him  to  sue  for  and  re- 
ceive the  same  in  his  own  name,  for  the  use  and  benefit  of  his  ward."  En. 
March  1,  1872.    Amd.  1873-74,  378;  1880,  71. 

The  Arizona  Statute  Provides:  ''The  application  must  be  made  upon  ten 
days'  notice  to  the  resident  executor,  administrator  or  guardian,  if  there  be 
such,  and  upon  such  application  the  nonresident  guardian  must  produce  and 
file  a  certificate  under  the  hand  of  the  clerk  and  seal  of  the  court  from  which 
his  appointment  was  derived,  showing:  1.  A  transcript  of  the  record  of  his 
appointment.  2.  That  he  has  entered  upon  the  discharge  of  his  duties. 
3.  That  he  is  entitled  by  the  laws  of  the  state  of  his  appointment  to  the 
possession  of  the  estate  of  his  ward;  or  must  produce  and  file  a  certificate 
under  the  hand  and  seal  of  the  clerk  of  the  court  having  jurisdiction  in 
the  country  of  his  residence  of  the  estates  of  persons  under  guardianship, 
or  of  the  highest  court  of  such  country,  that  by  the  laws  of  such  country 
the  applicant  is  entitled  to  the  custody  of  the  estate  of  his  ward  without  the 
appointment  of  any  court."    Ariz.  Bev.  St.  2023. 

The  Idaho  Statute  Proyldes:  "The  application  must  be  made  upon  ten 
days'  notice  to  the  resident  executor,  administrator,  or  guardian,  if  there 
be  such,  and  upon  such  application,  the  nonresident  guardian  must  produce 
and  file  a  certificate  under  the  hand  of  the  clerk,  and  seal  of  the  court 
from  which  his  appointment  was  derived,  showing:  1.  A  transcript  of  the 
record  of  his  appointment;  2.  That  he  has  entered  upon  the  discharge  of 
his  duties;  3.  That  he  is  entitled  by  the  laws  of  the  state  or  territory  of 
his  appointment  to  the  possession  of  the  estate  of  the  ward»  Upon  such 
application,  unless  good  cause  to  the  contrary  is  shown,  the  probate  court 
must  make  an  order,  granting  to  such  guardian  leave  to  take  and  remove 
the  property  of  his  ward  to  the  state  or  place  of  his  residence,  which  ie 
authority  to  him  to  sue  for  and  receive  the  same  in  his  own  name,  for  the 
use  and  benefit  of  his  ward."    Ida.  Bev.  St.  5818. 

The  Montana  Statute  Provides:  ' '  The  application  must  be  made  upon  ten 
days'  notice  to  the  resident  executor,  administrator  or  guardian,  if  there 
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granting  leave  to  the  foreign  goardian  to  receive  and  remove  the 

be  mieh,  otherwise  without  notice,  and  upon  such  application  the  non-resident 
gnardian  most  produce  and  file  a  certificate  under  the  hand  of  the  clerk  or 
judge  and  seal  of  the  eourt  from  which  his  appointment  was  derived,  show- 
ing: 1.  A  transcript  of  the  record  of  his  appointment.  2.  That  he  has  en- 
tered upon  the  discharge  of  his  duties.  3.  That  he  is  entitled  by  the  laws 
«f  the  state  or  territory  or  foreign  country  of  his  appointment  to  the  posses- 
sion of  the  estate  of  his  ward,  or  must  produce  and  file  a  certificate,  under 
the  hand  of  the  clerk  or  judge  and  seal  of  the  court  having  jurisdiction 
in  the  state  or  territory  or  foreign  country  of  his  residence,  of  the  estate 
of  persons  under  guardianship,  or  of  the  highest  court  of  such  state  or  ter- 
ritory or  foreign  country,  showing  that  by  the  laws  of  such  state  or  terri- 
tory or  foreign  country,  the  applicant  is  entitled  to  the  custody  of  the  es- 
tate of  his  ward  without  the  appointment  of  any  court.  The  said  application 
shall  also  contain  a  description  of  the  property  of  such  ward,  together  with 
an  estimate  of  its  value.  Upon  such  application,  unless  good  cause  to  the 
contrary  is  shown,  the  judge  must  make  an  order  granting  such  guardian 
leave  to  take  and  remove  the  property  of  his  ward  to  the  state  or  territory 
or  foreign  country  of  his  residence,  or  to  sell  the  same  as  may  be  requested 
or  prayed  for  in  said  application,  which  order  shall  be  authority  to  such 
guardian  to  sue  for  and  receive  the  property  therein  described  in  his  own 
name,  for  the  use  and  benefit  of  his  ward. ' '    Mont.  G.  C.  P.  3035. 

"Property  authorized  to  be  sold  under  the  provisions  of  the  preceding 
section,  may  be  sold  at  public  or  private  sale  with  or  without  notice,  as 
the  order  of  the  district  judge  may  direct,  and  upon  such  terms  as  such 
order  may  prescribe,  but  before  any  sale  thereunder,  the  property  must 
be  appraised  by  three  appraisers  to  be  appointed  by  the  judge  granting 
such  order,  either  before  or  after  the  issuance  of  the  order  of  sale,  and 
that  the  property  must  not  be  sold  for  less  than  ninety  per  cent  of  the 
appraised  value  thereof."    Mont.  0.  0.  P.  3036. 

''Upon  making  the  sale  of  such  property,  or  any  part  thereof ,  the  guard- 
ian shall  make  a  report  to  the  judge,  showing  the  person  or  persons  to 
whom,  and  the  price  or  prices  for  which  the  said  property,  or  any  part 
thereof,  was  sold.  Thereupon  the  judge  shall  proceed  to  hear  such  report, 
and  if  the  sale  appears  to  have  been  fairly .  conducted,  and  the  price  or 
prices  obtained  appear  to  be  reasonable  market  value  of  the  property  sold, 
the  judge  shall  make  an  order  confirming  such  sale  or  sales,  and  directing 
a  proper  deed  or  deeds  of  real  property  or  a  proper  bill  of  sale  or  other 
transfer  conveying  the  property  sold  to  the  purchaser  or  purchasers." 
Mont.  C.  C.  P.  3037. 

''A  certified  copy  of  each  order  confirming  the  sale  of  real  property 
must  be  recorded  in  the  office  of  the  county  clerk  of  the  county  where  such 
real  property  ia  situated.  The  guardian  shall  make  and  deliver  to  the  pur- 
chaser or  purchasers  the  deed  or  other  conveyance  authorized  by  the  said 
order  and  in  conformity  theretO|  and  thereupon  all  right,  title,  interest,  and 
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property  of  the  ward  is  a  discharge  of  the  administrator,  local 

estate  of  sneh  ward  shall  be  fully  Tested  in  such  purchaser  or  purchasers. ' ' 
Mont.  C.  C.  P.  3038. 

"Any  guardian  mentioned  in  this  and  the  preceding  seetion  may,  by 
power  of  attorney,  executed  and  acknowledged  in  the  manner  provided  by 
law  for  the  execution  and  acknowledgment  of  conveyances  of  real  property, 
empower  and  authorize  any  person  capable  in  law  of  executing  a  power  of 
attorney  for  the  sale  of  real  estate,  as  attorney  in  fact  to  do  any  or  all  of 
the  things  that  the  guardian  himself  might  otherwise  do,  and  in  such  case 
the  acts  and  proceedings  of  such  attorney  in  fact  have  the  same  force  and 
effect  as  the  acts  and  proceedings  of  such  guardian."    Mont.  G.  G.  P.  3039. 

The  Nevada  Statute  ProYldes:  "If  a  ward  be  a  nonresident  of  this  state, 
and  entitled  to  property  in  this  state,  and  have  a  guardian  by  authority 
of  the  laws  of  the  state,  or  territory  or  possession  of  the  United  States, 
or  of  a  foreign  country  in  which  such  ward  resides,  such  property  may  be 
removed  to  such  state  or  territory  or  possession,  or  foreign  country  in  which 
such  ward  resides  upon  the  application  of  such  guardian  to  the  district 
court  of  this  state  in  the  county  in  which  the  property  of  such  ward,  or 
any  part  of  such  property,  is  situated.''    Nev.  L.  1901,  p.  54,  sec.  1. 

"The  application  must  be  made  upon  ten  days'  notice  to  the  resident 
executor,  administrator  or  guardian,  if  there  be  such,  and  upon  such  appli- 
cation the  nonresident  guardian  must  produce  and  file  a  certificate  under 
the  hand  of  the  clerk  and  seal  of  the  court  from  which  his  appointment  was 
derived,  showing:  First — A  transcript  of  the  record  of  his  appointment. 
Second — That  he  has  entered  upon  the  discharge  of  his  duties.  Third — That 
he  is  entitled  by  the  laws  of  the  state,  territory,  possession  or  country  of 
his  appointment  to  the  possession  of  the  estate  of  his  ward,  or  must  pro- 
duce and  file  a  certificate,  under  the  hand  and  seal  of  the  clerk  of  the  court 
having  jurisdiction  in  the  country  of  his  residence,  of  the  estates  of  per- 
sons under  guardianship,  or  of  the  highest  court  of  such  country,  attested 
by  a  Minister,  Gonsul  or  any  consular  officer  of  the  United  States  resident 
in  such  country,  that  by  the  laws  of  such  country  the  applicant  is  entitled 
to  the  custody  of  the  estate  of  his  ward  without  the  appointment  of  any 
court."    Nev.  L.  1901,  pp.  54,  55,  sec.  2. 

"Upon  such  application,  unless  good  cause  to  the  contrary  is  shown,  the 
court  may,  in  its  discretion,  upon  satisfactory  proof  that  the  interests  of 
such  ward  are  fully  protected  by  sufficient  security,  in  the  place  of  residence 
of  such  foreign  guardian,  make  an  order  granting  to  such  guardian  leave 
to  take  and  remove  the  property  of  his  ward  to  the  state  or  place  of  his  resi- 
dence, which  is  authority  to  him  to  sue  for  and  receive  the  same  in  his  own 
name  for  the  use  and  benefit  of  his  ward."    Nev.  L.  1901,  p.  55,  sec.  3. 

The  North  Dakota  Statute  Proyldes:  "The  application  must  be  made  by 
petition  and  citation  must  issue  to  the  resident  executor,  administrator  or 
guardian  if  there  is  such,  and  upon  such  application  the  nonresident  guard- 
ian must  procure  and  file  a  certificate  under  the  hand  of  the  clerk,  judge. 


GUARDIAN  AND  WARD.  1035 

gaardian,  or  other  person  in  whose  possession  fhe  property  may 

snrrogate  or  other  authorized  officer  and  the  seal  of  the  court  from  which 
his  appointment  was  derived,  showing:  1.  A  transcript  of  the  record  of  hia 
appointment.  2.  That  he  has  entered  upon  the  discharge  of  his  duties. 
3.  That  he  is  entitled  by  the  laws  of  the  territory,  state  or  country  of  his 
appointment  to  the  possession  of  the  estate  of  the  ward;  or  must  produce 
and  file  a  certificate  under  the  hand  and  seal  of  the  clerk,  judge,  surrogate, 
or  other  authorized  officer  of  the  court  having  jurisdiction  in  the  county  of 
hia  residence  of  the  estates  of  persons  under  guardianship  or  of  the  highest 
court  of  such  territory,  state  or  country,  that  by  the  laws  of  such  country 
the  applicant  is  entitled  to  the  custody  of  the  estate  of  his  ward  without 
the  appointment  of  any  court.  Upon  such  application  unless  good  cause 
to  the  contrary  is  shown,  the  county  court  must  make  an  order  granting  to 
such  guardian  leave  to  take  and  remove  the  property  of  his  ward  to  the 
territory,  state  or  place  of  his  residence,  which  is  authority  to  him  to  sue 
for  and  receive  the  same  in  his  own  name  for  the  use  and  benefit  of  his 
ward."    N.  D.  Rev.  Cd.  8279. 

The  Oklahoma  Statute  Provides:  ''The  application  must  be  made  upon 
ten  days'  notice  to  the  resident  executor,  administrator  or  guardian,  if  there 
be  such,  and  upon  such  application  the  nonresident  guardian  must  produce 
and  file  a  certificate,  under  the  hand  of  the  clerk,  judge,  surrogate,  or  other 
authorized  officer,  and  the  seal  of  the  court  from  which  his  appointment 
was  derived,  showing:  First.  A  transcript  of  the  record  of  his  appoint- 
ment. Second.  That  he  has  entered  upon  the  discharge  of  his  duties. 
Third.  That  he  is  entitled  by  the  laws  of  the  territory,  state  or  country 
of  hia  appointment  to  the  possession  of  the  estate  of  the  ward;  or  must 
produce  and  file  a  certificate  under  the  hand  and  seal  of  the  clerk,  judge, 
surrogate  or  other  authorized  officer  of  the  court  having  jurisdiction  in 
the  country  of  his  residence,  of  the  estates  of  persons  under  guardianship, 
or  of  the  highest  court  in  such  territory,  state  or  country,  that  by  the  laws 
of  such  country  the  applicant  is  entitled  to  the  custody  of  the  estate  of 
his  ward  without  the  appointment  of  any  court.  Upon  such  application, 
unless  good  cause  to  the  contrary  be  shown  the  judge  of  the  probate  court 
must  make  an  order  granting  to  such  guardian  leave  to  take  and  remove 
the  property  of  his  ward  to  the  territory,  state  or  place  of  his  residence, 
which  is  authority  to  him  to  sue  for  and  receive  the  same  in  his  own  name 
for  the  use  and  benefit  of  his  ward."    Okl.  Rev.  St.  1861. 

The  South  Dakota  Statute  is  the  same  as  the  Oklahoma,  except  that  the 
words  "county  court"  are  used  in  place  of  the  words  "probate  court." 
8.  D.  Pro.  Cd.  417. 

The  tJtali  Statute  Provides:  "The  application  must  be  made  upon  ten 
days'  notice  to  the  resident  executor,  administrator,  or  guardian,  if  there 
be  such,  otherwise  without  notice,  and  upon  such  application  the  nonresi- 
dent guardian  must  produce  and  file  a  certificate,  under  the  hand  of  the 
clerk  and  seal  of  the  court  from  which  hii  appointment  was  derived,  show- 
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be  at  the  time  when  the  order  is  made,  upon  the  filing  a  receipt 
therefor  from  the  foreign  guardian,  [g] 

ing:  1.  A  tranBcript  of  the  record  of  hit  appointment.  2.  That  he  entered 
npon  the  dieeharge  of  his  dnties.  3.  A  description  of  the  property  of  the 
ward  with  its  estimated  value.  4.  That  he  is  entitled,  by  the  laws  of  the 
state,  territory,  or  foreign  country,  of  his  appointment,  to  the  possession 
of  the  estate  of  the  ward;  or  must  produce  and  file  a  certificate  under  the 
hand  and  seal  of  the  clerk  of  the  court  having  jurisdiction  in  the  county 
of  his  residence,  of  the  estates  of  persons  under  guardianship,  or  of  the 
highest  court  of  such  country,  attested  by  a  minister,  consul,  or  vice-consul 
of  the  United  States,  resident  in  such  country,  that  by  the  laws  of  such 
country,  the  applicant  is  entitled  to  the  custody  of  the  estate  of  his  ward, 
without  the  appointment  of  any  court.  Upon  such  application,  unless 
good  cause  to  the  contrary  is  shown,  the  court  must  make  an  order  grant- 
ing to  such  guardian  leave  to  take  and  remove  the  property  of  his  ward  to 
the  state  or  place  of  his  residence,  which  is  authority  to  him  to  sue  for  and 
receive  the  same  in  his  own  name  for  the  use  and  benefit  of  his  ward.'' 
Utah  Bey.  St.  4024. 

The  Washington  Statute  is  set  forth  under  the  preceding  section. 

The  Wyoming  Gtatate  is  the  same  as  the  California.    Wyo.  Bev.  St.  4928. 

[g]  The  OaUfornia  SUtnte  (O.  O.  P.  1709)  Provides:  "Such  order  is  a 
discharge  of  the  executor,  administrator,  local  guardian,  or  other  person  in 
whose  possession  the  property  may  be  at  the  time  the  order  is  made,  on 
filing  with  the  clerk  of  the  court  a  receipt  therefor  of  a  foreign  guardian  of 
such  absent  ward,  and  transmitting  a  duplicate  receipt,  or  a  certified  copy 
of  such  receipt,  to  the  court  from  which  such  nonresident  guardian  received 
his  appointment."    En.  March  11,  1872.    Amd.  1880,  71;  1895,  28. 

The  Arizona  Btatate  Provides:  "Such  order  is  a  discharge  of  the  executor, 
administrator,  local  guardian  or  other  person  in  whose  possession  the  prop- 
erty may  be  at  the  time  the  order  is  made,  on  filing  with  the  probate  court 
the  receipt  therefor  of  the  guardian  of  such  absent  ward. ' '  Ariz.  Bev.  St. 
2025. 

The  Idaho,  Montana^  North  Dakota,  Oklahoma*  Sooth  Dakota*  and  Wyo- 
ming Statutes  are  the  same  as  the  Arizona,  except  as  follows:  In  place  of 
the  words  "probate  court,"  North  and  South  Dakota  have  the  words 
"county  court";  and  Montana  and  Wyoming,  the  word  "court."  All  of 
these  statutes  have  the  word  "foreign"  inserted  before  the  word  "guar- 
dian" in  the  last  line  of  the  section.  Ida.  Bev.  St.  5819;  Mont.  G.  C.  P. 
3040;  N.  D.  Bev.  Cd.  8280;  Okl.  Bev.  St.  1862;  8.  D.  Pro.  Cd.  418;  Wyo. 
Bev.  St.  4929. 

The  Nevada  Statute  Provides:  "Such  order  is  a  discharge  of  the  executor, 
administrator,  local  guardian,  or  other  person  in  whose  possession  the  prop- 
erty may  be  at  the  time  the  order  was  made,  on  filing  with  the  court  the 
receipt  therefor  of  the  foreign  guardian  of  such  absent  ward;   said  receipt 
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•hall  be  reeorded  in  the  records  of  said  court,  and  the  court  ihaLl  make  an 
order  discharging  said  executor,  administrator  or  local  guardian  from  all 
further  duties  and  responsibilities  as  such  executor,  administrator  or  guar- 
dian, and  that  his  letters  of  administration  or  guardianihip  are  vacated, 
and  that  the  sureties  upon  the  bond  of  such  executor  administrator  or  local 
guardian  are  released  from  any  liability;  thereafter  incurred."  Nev.  L. 
IBOl,  pl  55,  sec.  4. 

Tb»  TJtab  Statute  is  the  same  as  the  Calif  omia,  except  that  it  does  not 
eontain  the  words  "elerk  of  the"  before  the  word  ''court."    Utah  Bev.  Si. 
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CHAPTER  VI. 

TERMINATION  OF  GUARDIANSHIP  AND  LIABILITY  OF  SURETIES. 

§  715.  Grounds  for  removal  of  guardian. 

§  716.  Removal  or  resignation  and  appointment  of  successor. 

§  717.  Suspension  of  testamentary  guardian. 

§  718.  Suspension  of  guardian  appointed  by  court. 

§  719.  Marriage  of  guardian  or  ward. 

§  720.  Death  of  guardian  or  ward. 

§  721.  Restoration  of  insane  ward. 

§  722.  Release  of  guardian  by  ward. 

§  723.  Discharge  of  guardian  by  ward. 

§  724.  Discharge  of  sureties — New  bond. 

§  725.  Enforcement  of  liability  of  sureties. 

§  726.  Accrual  of  action  on  bond — Limitations  and  laches. 

§  715.  Grounds  for  Bemoval  of  Guardian. — A  guardian  may 
be  removed  by  the  court  for  abuse  of  his  trust,  continued  failure 
to  discharge  his  duties,  incapacity  to  perform  his  duties,  gross 
immorality,  interests  adverse  to  his  trust,  removal  from  the  state, 
or  insolvency  if  the  guardianship  is  of  property.  He  may  also  be 
removed  when  the  ward  should  no  longer  be  under  guardian- 
ship, [a] 

§  716.    Bemoval  or  Resignation  and  Appointment  of  Successor. 

Whether  appointed  by  the  court  or  by  the  testator,^  he  may,  when 

[a]  Tbe  Oalifomla  Statate  (O.  O.  263)  Provides:  "A  guardian  may  be 
removed  by  the  superior  court  for  any  of  the  following  eaugei:  1.  For  abuse 
of  his  trust;  2.  For  continued  failure  to  perform  its  duties;  3.  For  inca- 
pacity to  perform  its  duties;  4.  For  gross  immorality;  5.  For  having  an  in- 
terest adverse  to  the  faithful  performance  of  his  duties;  6;  For  removal 
from  the  state;  7.  In  the  case  of  a  guardian  of  the  property,  for  insolvency; 
or,  8.  When  it  is  no  longer  proper  that  the  ward  should  be  under  guardian- 
ship."   En.  March  21,  1872.    Amd.  1880,  5. 

The  Arizona,  Montazia  North  Dakota^  Okla]ioxiia»  and  Soatli  Dakota 
Statutes  are  the  same  as  the  California,  except  that  in  place  of  the  word 
"superior,"  Arizona  and  Oklahoma  have  the  word  "probate";  Montana, 
the  word  "district";  and  North  and  South  Dakota,    the  words  "county 

1  Lord  V.  Hough,  37  CaL  057. 
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he  has  become  unfit  or  incapacitated  for  his  trust,'  has  misman- 
aged the  estate,'  or  has  failed  to  render  an  account  or  make  a 
return  as  required,*  be  removed,  upon  notice,  and  compelled  to 
surrender  the  estate  to  the  person  found  entitled  thereto,  [b]  A 
guardian  may  resign  when  it  appears  proper  for  him  to  do  so; 
and  upon  his  resignation,  or  upon  his  removal,  the  court  may 
appoint  his  successor.' 


eoart."    Ariz.  Bev.  St.  1979;  Mont.  G.  C.  347;  N.  D.  Bev.  Gd.  4137;  Okl. 
Bev.  St.  3826;  S.  D.  Giv.  Cd.  157. 

The  Nevada  Statute  Provides:  "Any  person  may  file  a  petition,  under 
oath,  for  the  removal  of  a  guardian  by  reason  of  incapacity,  or  that  the 
guardian  is  mismanaging  or  wasting  the  estate,  or  that  the  best  in- 
terests of  the  ward  require  it,  and  upon  filing  such  a  petition  a  citation 
shall  issue  and  be  served  as  provided  in  section  eight  of  this  act,  and 
until  the  same  can  be  heard  and  determined  the  court  or  judge  may 
suspend  the  guardian,  and  on  the  hearing  enter  such  judgment  and  order 
as  the  faete  may  warrant."    Nev.  Gomp.  L.  569. 

[b]  The  Calif ornia  Statute  (O.  O.  P.  1801)  Provides:  ''When  a  guardian, 
appointed  either  by  the  testator  or  a  court,  becomes  insane  or  otherwise 
incapable  of  discharging  his  trust  or  unsuitable  therefor,  or  has  wasted 
or  mismanaged  the  estate,  or  failed  for  thirty  days  to  render  an  account 
or  make  a  return,  the  superior  court  may,  upon  such  notice  to  the  guardian 


t  In  re  Van  Loan,  142  Gal.  423,  76 
Pac.  37.  Where  a  father,  as  guard- 
ian of  his  children,  receives  an  an- 
imal income  of  two  thousand  dol- 
lars from  their  property,  but  refuses 
through  a  period  of  several  years  to 
provide  for  their  support  and  edu- 
cation, he  is  not  a  suitable  person 
to  have  the  management  of  their  es- 
tate, and  should  be  removed  from 
liis  guardianship.  In  re  Swifts,  47 
Gal.  629. 

»  Under  GaL  G.  G.  P.  1801,  pro- 
viding for  the  removal  of  guardians 
'who  become  insane  or  otherwise  in- 
capable or  unsuitable,  or  have 
wasted  their  estate  or  failed  to  ac- 
count, the  record  must  show  that 
the  order  of  removal  was  based  on 
some  one  of  these  grounds.  In  re 
Baynor,  74  Gal.  421,  16  Pac.  229. 

An    order     revoking     letters     of 


guardianship  of  the  estate  of  a  ward 
is  held  erroneous,  because  of  the  in- 
sufficiency of  the  allegations  of  the 
petition,  in  Estate  of  Bose,  66  Gal. 
240,  5  Pac.  219. 

4  If  a  guardian  fails  to  account 
after  having  been  cited  by  the  court 
to  do  so,  he  may  be  removed,  under 
the  statutes  of  Nevada,  for  such  fail- 
ure, without  further  notice.  Deegan 
V.  Deegan,  22  Nev.  185,  58  Anu  St. 
Bep.  742,  37  Pac.  360. 

s  See  statutes  under  this  section. 
Where  one  of  two  guardians  ap- 
pointed by  will  dies,  and  the  other 
resigns  and  is  discharged,  the  court 
has  jurisdiction  to  appoint  guard- 
ians as  if  no  appointment  had  been 
made  by  will.  Estate  of  Henning, 
128  Gal.  214,  79  Am.  St,  Bep.  43,  60 
Pac.  762.      . 
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On  an  appeal  from  an  order  removing  a  guardian  and  appoint- 
ing  another  in  his  place,  the  newly  appointed  guardian  is  a  necech 
sary  party.*  In  the  appellate  court  the  presumption  is  indulged 
that  the  proceedings  in  the  lower  court  were  conducted  regularly 
and  conformably  to  the  law  J  An  appeal  from  an  order  removing 
a  guardian  of  the  person  of  a  minor  does  not  revive  the  letters 
and  powers  of  the  deposed  guardian.  Its  effect  is  to  stay  pnr 
ceedings  in  the  matter  of  the  appointment  of  a  general  guardian 
to  succeed  him  until  the  determination  of  the  appeal,  and  a  peti- 
tion for  general  letters  pending  the  appeal  will  be  dismissed.*  The 
resignation  of  a  guardian,  after  an  appeal  is  taken  from  an  order 

as  the  eonrt  may  Teqnire,  remove  him  and  compel  him  to  surrender  the 
estate  of  the  ward  to  the  person  found  to  be  unlawfully  entitled  there- 
to.  Every  guardian  may  resign  when  it  appears  proper  to  allow  the  same; 
and  upon  the  resignation  or  removal  of  a  guardian,  as  herein  provided,  the 
court  may  appoint  another  in  the  place  of  the  guardian  who  resigned  or 
was  removed.''    En.  March  11,  1872.    Amd.  1880,  71. 

The  Arisona^  Idaho,  Montana^  Oklahoma,  South  Dakota,  and  Wyoming 
Statutes  are  the  same  as  the  California,  except  as  follows:  In  place  of 
the  words  ''a  court"  in  the  first  part  of  the  section,  Arizona  and  Idaho 
have  "the  probate  judge";  Montana  and  Wyoming,  the  words  "the 
court  or  judge";  Oklahoma,  the  words  "the  probate  court  or  judge"; 
and  South  Dakota,  the  words  "the  county  court  or  judge."  Following 
the  words  "thirty  days,"  Idaho  inserts  the  words  "after  being  required." 
In  place  of  the  words  "superior  court,"  Arizona,  Idaho  and  Oklahoma 
have  the  words  "probate  court";  Montana,  the  words  "court  or  judge"; 
and  South  Dakota,  the  words  "county  court."  In  place  of  the  word 
"court"  near  the  end  of  the  last  sentence,  Arizona,  Idaho  and  Oklahoma 
have  the  words  "probate  court";  Montana  and  Wyoming,  the  words 
"court  or  judge";  and  South  Dakota,  the  words  "county  court."  Ariz. 
Bev.  St.  2027;  Ida.  Be  v.  St.  5821;  Mont.  G.  G.  P.  3051;  Okl.  Be  v.  St  1864; 
S.  D.  Pro.  Gd.  420;  Wyo.  Bev.  St.  4942. 

The  Nevada  Statute  ProTldee:  "Whenever  any  guardian,  either  testa- 
mentary, or  otherwise,  appointed  under  this  act,  shall  become  insane^ 
remove  from  the  state,  or  otherwise  become  incapable  of  discharging 
the  trust,  or  evidently  unsuitable  therefor,  or  shall  have  wasted  or  mis- 
managed the  estate,  the  district  judge,  after  notice  served  as  hereinbe- 
fore provided  for  service  of  citation,  may  remove  him  or  her;  and  every 
guardian  may,  npon  request,  be  aUowed  to  resign  his  or  her  trust,  when 
it  shaU  appear  to  the  district  judge  proper  to  allow  the  same,  and  proper 
accounts  have  been  settled  and  aUowed.    And  upon  every  such  resignation 

•  Estate  of  Medbnry,  48  Gal.  83.  >  In  re  Van  Loan,  142  Gal.  429,  76 

T  Brodribb  v.  Tibbits,  63  GaL  80.      Pae.  39. 
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revoking  his  letters,  together  with  the  settlement  of  his  accounts, 
operates  as  an  acquiescence  in  the  order  of  revocation,  precludes 
his  assignment  of  error  therein^  and  renders  proper  a  dismissal 
of  the  appeaL^ 

§  717.  Suspension  of  Testamentary  Ouardian. — ^The  power  of 
a  guardian  appointed  by  a  parent  is  suspended  by  his  being  re- 
moved, as  provided  in  the  preceding  section,  or  by  his  ward  marry- 
ing or  becoming  of  age.  [c] 

or  removal,  or  upon  the  death  of  any  guardian,  the  eourt  or  judge  maj 
appoint  another.''    Nev.  Comp.  L.  591. 

Tbm  Oregon  Statate  Provides:  "When  any  guardian  appointed  either 
by  a  testator  or  by  the  county  court  shaU  become  insane  or  otherwiee 
incapable  of  discharging  his  trust,  or  evidently  unsuitable  there- 
for, the  county  court,  after  notice  to  such  guardian,  and  to  all  others  in- 
terested, may  remove  him;  and  every  guardian,  upon  his  request,  may  be 
aUowed  to  resign  his  trust  when  it  ihall  appear  to  the  county  court 
proper  to  allow  the  same;  and  upon  every  such  resignation  or  removal,  and 
also  upon  the  death  of  any  guardian,  the  county  court  may  appoint  another 
In  his  stead."  Or.  B.  ft  C.  Cd.  5279. 

Th«  ntali  Statate  Provides:  "The  guardian  of  an  insane  or  other  per- 
son may  be  discharged  by  the  eourt,  when  it  appears,  on  the  applicatios 
of  the  ward  or  otherwise,  that  the  guardianship  is  no  longer  necessary." 
Utah   Sev.  St  3992. 

The  Washington  Statate  Provides:  "The  superior  court  in  all  case^ 
shaU  have  power  to  remove  guardians  for  good  and  sufficient  reasons,  which 
ihall  be  entered  of  record,  and  to  appoint  others  in  their  place  or  in 
the  place  of  thoie  who  may  die,  who  shall  give  bond  and  security  for  the 
faithful  discharge  of  their  duties  as  heretofore  prescribed  in  this  act, 
and  when  any  guardian  shall  be  removed  or  die,  and  a  successor  be  ap- 
pointed,  the  court  shall  have  power  to  compel  such  guardian  to  delivei- 
up  to  such  successor  all  goods,  chattels,  moneys,  title  papers  or  other  effects 
belonging  to  such  minor  which  may  be  in  the  possession  of  such  guardian  s(» 
removed,  or  of  the  executors  or  administrators  of  a  deceased  guardian, 
or  of  any  other  person  or  persons  who  have  the  same,  and  upon  failure, 
to  commit  the  party  offending  to  prison,  until  he,  she  or  they  comply 
with  the  order  of  the  court."    Wash.  Bal.  Gd.  6407   (Pierce's  Gd.  2743), 

[c]  The  Oallfomia  Statate  (0.  O.  254)  Provides:  "The  power  of  a  guard- 
ian appointed  by  a  parent  is  superseded:  1«  By  his  removal,  as  provided 

»  Estate    of    Treadwell,  111    Cal.  189,  43  Pae.  584. 
Probate  Law — M 
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§  718.  Suspension  of  Ouardian  Appointed  by  Court. — ^And  the 
power  of  a  guardian  appointed  by  a  court  may  be  suspended  by 
an  order  of  court,  or  by  the  ward,  if  a  minor,  becoming  of  age  ** 
or  marrying,  [d] 

§  719.  Marriage  of  Guardian  or  Ward. — ^Although  the  mar- 
riage of  a  minor  ward  terminates  the  guardianship  of  the  person, 
it  does  not  terminate  the  guardianship  of  the  estate. [e]  And 
obviously  the  marriage  of  a  guardian  does  not  extinguish  his 
authority.*^ 


by  section  253;  2.  By  the  solemnized  marriage  of  the  ward;  or,  3.  By  the 
ward's  attaining  majority."     En.  March  21,  1872. 

The  Arizona^  Montana,  North  Dakota^  Oklahoma,  and  South  Dakota 
Statutes  are  practicaUy  the  same  as  the  California.  Ariz.  Rev.  St.  1980; 
Mont.  C.  C.  348;  N.  D.  Bev.  Cd.  4138;  Okl.  Be  v.  St.  3827;  S.  D.  Civ.  Cd. 
158. 

[d]  The  California  Statute  (O.  O.  265  and  O.  O.  P.  1760)  Provides: 
"The  power  of  a  guardian  appointed  by  a  court  is  su&pended  only:  By  order 
of  the  court;  or,  If  the  appointment  was  made  solely  because  of  the  ward's 
minority,  by  his  attaining  majority;  or,  The  guardianship  over  the  person 
of  the  ward  by  the  marriage  of  the  ward.''  En.  March  21,  1872.  Amd. 
1873-74,  197. 

The  Arizoius  Montana*  North  Dakota,  Oklahoma,  and  Soutli  Dakota 
Statutes  are  the  same  as  the  California,  except  that  subdivision  3  is  not 
contained  in  the  Arizona  statute.  Ariz.  Bev.  St.  1981;  Mont.  C.  C.  349; 
N.  D.  Bev.  Cd.  4139;  Okl.  Bev.  St.  3828;  S.  D.  Civ.  Cd.  159. 

[e]  The  Calif oxnla  Statute  (O.  C.  P.  1802)  Provides:  '<The  marriage  of 
of  a  minor  ward  terminates  the  guardianship  of  the  person  of  such  ward, 
but  not  the  estate;  and  the  guardian  of  an  insane  person  may  be  discharged 
by  the  court,  when  it  appears,  on  the  application  of  the  ward  or  other- 
wise, that  the  guardianship  is  no  longer  necessary."  En.  March  11,  1872. 
Amd.  1880,  72. 


10  Estate  of  Kincaid,  120  Cal.  204, 
52  Pac.  492. 

The  fact  that  a  guardian  proceeds 
with  a  foreclosure  and  compromises 
a  deficiency  judgment  after  his  ward 
arrives  at  majority  does  not  raise 
the  presumption  that  he  continued  to 
act  with  the  consent  and  approval 
of  the  ward.  Curtis  v.  Devoe,  121 
GaL  468,  53  Pac.  936. 


The  authority  of  a  guardian  ceases 
with  the  majority  of  the  ward;  and 
it  is  his  duty  then  to  account  with 
the  ward  and  to  turn  over  to  him  all 
assets  and  choses  in  action  in  their 
then  existing  condition.  Estate  of 
Curtis,  121  Cal.  468,  53  Pac.  936. 

11  See  statutes  under  section  638, 
ant«. 
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§  720.  Death  of  Guardian  or  Ward. — ^The  authority  of  a 
guardian  ceases  upon  the  death  of  his  ward.^  And  upon  the 
death  of  a  guardian,  his  trust  does  not  pass  to  nor  devolve  upon 
his  executors.*'  In  case  of  the  death  of  one  of  two  or  more  joint 
guardians,  however,  the  power  continues  in  the  survivor  until  the 
court  makes  a  further  appointment,  [f] 

Tbe  Arizona  Statute  Provides:  "The  marriage  of  a  minor  ward  ter- 
minates the  guardianship;  and  the  guardian  of  an  insane  or  other  person 
may  be  discharged  by  the  probate  judge  when  it  appears  to  him,  on  the 
application  of  the  ward  or  otherwise,  that  the  guardianship  is  no  longer 
necessary."     Ariz.  Eev.  St.  2028. 

Tlie  Idaho,  Kortli  Dakota*  Oklahoma  and  Sonth  Dakota  Statntes  art 
practically  the  same  as  the  Arizona,  except  that  in  place  of  the  words 
"probate  court,"  North  and  South  Dakota  have  the  words  "judge  of  the 
county  court";  and  Oklahoma,  the  words  "judge  of  the  probate  court." 
Ida.  Bev.  St.  5822;  N.  D.  Bev.  Cd.  8282;  Okl.  Bev.  St.  1865;  S.  D.  Pro.  Gd. 
42L 

The  Montana  and  Wyoming  Statutes  are  the  same  as  the  California,  ex- 
cept that  the  words  ' '  or  judge, ' '  are  added  after  the  word  ' '  court. ' '  Mont. 
C.  C.  P.  3052;  Wyo.  Bev.  St.  4943. 

The  Nevada  Statute  Provides:  "The  guardian  of  any  person  may  be 
discharged  by  the  district  court  or  judge  when  upon  the  application  of 
the  ward  or  otherwise,  it  shaU  appear  that  such  guardian  is  no  longer 
necessary."    Nev.  Comp.  L.  592. 

The  Oregon  Statute  Provides:  "The  marriage  of  any  female  who  it 
under  "gaardianship  as  a  minor  shall  operate  as  a  discharge  of  her  guardian; 
and  the  guardian  of  any  insane  person  or  spendthrift  may  be  discharged 
by  the  county  court  when  it  shall  appear,  on  the  application  of  the  ward 
or  otherwise,  that  such  guardianship  is  no  longer  necessary."  Or.  B.  &  C. 
Cd.  5280. 

The  Utah  Statute  Provides:  "The  power  of  a  guardian  shall  be  termin- 
ated: first,  by  the  order  of  the  court;  second,  by  the  ward's  attaining 
majority;  third,  by  the  marriage  of  the  ward;  provided,  that  the  guardian- 
ship of  the  estate  of  the  ward  may  be  continued,  at  the  discretion  of  the 
court,  after  the  guardianship  of  his  person  has  been  terminated  by  mar- 
riage and  until  he  reaches  the  age  of  majority."    Utah  Bev.  St.  399(S. 

[f]  The  Oalifomia  Statute  (0.  0.  252)  Provides:  "On  the  death  of  one 
of  two  or  more  joint  guardians,  the  power  continues  to  the  survivor  until 
a  further  appointment  is  made  by  the  court. ' '     En.  March  21,  1872. 

The  Arizona^  Montana,  North  Dakota^  Oklahoma,  South  Dakota  and  Utah 
Statutes  are  the  same  as  the  California.    Ariz.  Bev.  St.  1978;  Mont.  C.  C. 

12  Estate    of   Livermore,  132  Cal.  18  In  re  AUgier,  65  Cal.  228,  3  i*a€. 

99,  84  Am.  St.  Bep.  37,  64  Pae.  113.      849. 
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§  721.  Bestoration  of  Insane  Ward. — The  guardian  of  an  in- 
sane  or  incompetent  person  may  be  discharged  when  it  is  made 
to  appear  to  the  court  that  the  guardianship  is  no  longer  neces- 
sary. And  it  seems  that  a  judicial  determination  of  the  ward's 
restoration  to  capacity  ipso  facto  terminates  the  guardianship.^^ 

§  722.  Release  of  Guardian  by  Ward. — ^A  ward  who  has 
reached  his  majority  may  settle  accounts  with  his  guardian  and 
give  him  a  release,  [g] 

§  723.  Discharge  of  Ouardian  by  Court. — ^While  the  marriage 
of  a  ward  or  his  arrival  at  majority  suspends  the  guardianship, 
it  does  not  ipso  facto  terminate  it ;  ^^  and  the  guardian  cannot 
demand  his  discharge  by  the  court,  except  as  to  the  person  of  his 
ward  who  marries,  until  one  year  after  the  majority  of  the 
ward.[h]    The  discharge  may  be  granted  at  chambers.^^ 

§  724.  Discharge  of  Sureties — ^New  Bond. — ^The  court  may  re- 
quire a  new  bond  of  a  guardian  whenever  it  seems  necessary,  and 
may,  after  due  notice,  discharge  the  existing  sureties  [i]  and  ex- 

346;  N.  D.  Bev.  Cd..  4136;  QJd.  Bev.  8t.  3825;  S.  D.  Civ.  Cd.  136;  Utab 
Bev.  St.  3987.  ^ 

[g]  The  California  Statute  (C.  O.  256)  Provides:  <<  After  a  ward  has 
come  to  his  majority,  he  may  settle  accounts  with  his  guardian,  and  give 
him  a  release,  which  is  valid  if  obtained  fairly  and  without  undue  in- 
fluence.''   En.  March  21,  1872. 

The  Montana,  North  Dakota^  Oklahoma^  Sontli  Dakota,  and  Utah  Statutes 
are  the  same  as  the  California.  Mont.  C.  C.  350;  N.  D.  Bev.  Cd.  4140; 
Okl.  Bev.  St.  3829;  S.  D.  Civ.  Cd.  160;  Utah  St.  3997. 

[h]  The  Oallfomla  Statute  (O.  O.  257)  Provides:  **A  guardian  appointed 
by  a  court  is  not  entitled  to  his  discharge  until  one  jear  after  the  ward's 
majority."    En.  March  21,  1872. 

The  Montana*  North  Dakota,  Oklahoma*  South  Dakota,  and  Utah 
Statutes  are  the  same  as  the  California.  Mont.  C.  C.  351;  N.  D.  Bev.  Cd. 
4141;  Okl.  Bev.  St.  3830;  8.  D.  Civ.  Cd.  161;  Utah  Bev.  St.  3998. 

[1]  The  California  Statute  (C.  C.  P.  1803)  Provides:  "The  court  may 
require  a  new  bond  to  be  given  by  a  guardian  whenever  such  court  deenu. 

H  See  statutes  under  sections  661,  is  Cook  v.  Ceas,  143  Cal.  221,  284, 

719   ante.  ^^  ^*®-  ®^»  1*^  ^^  ^^^f  ®2  Pac,  370. 

lA  Warder  v.  Elkins,  38  Cal.  439. 
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onerate  them  from  responsibility  from  subsequently  occurring  de- 
faults. ^^  Formerly  the  release  of  one  surety  operated  to  release 
his  cosureties,  but  such  is  not  the  law  now.^* 

§  725.  Enforcement  of  Liability  of  Sureties. — ^A  breach  in  the 
condition  of  a  guardian's  bond  may  be  prosecuted  for  the  U8& 

it  Becessary,  and  may  discharge  the  existing  sureties  from  farther  liability, 
after  dne  notice  given  as  such  conrt  may  direct,  when  it  shall  appear 
that  no  injury  can  result  therefrom  to  those  interested  in  the  estate.'' 
En.  March  11,  1872.     Amd.  1880,  72. 

The  Arizona*  Idaho,  Mantana*  NeTada,  Oklahoma,  South  Dakota^  and 
Wyoming  Statutes  are  the  same  as  the  California,  except  that  in  place 
of  the  words  "The  court"  in  the  first  part  of  the  section,  Arizona  and 
Idaho  have  the  words  "The  probate  judge";  Montana  and  Wyoming, 
the  words  "The  court  or  judge";  Nevada,  the  words  "the  diatrict  judge"; 
Oklahoma,  the  words  "The  judge  of  the  probate  court";  and  South  Dakota, 
the  words  "The  judge  of  the  county  court."  Ariz.  Be  v.  St.  2029;  Ida. 
Bev.  St.  5823;  Mont.  C.  G.  P.  3053;  Nev.  Comp.  L.  593;  OkL  Bev.  St.  1866; 
8.  D.  Pro.  Cd.  422;  Wyo.   Bev.  St.  4944. 

The  Nevada  Statute  Further  Provides:  "Whenever  any  guardian's  bond 
shall  become  insuf&cient  by  reason  of  the  death,  insolvency  or  removal 
from  the  state  of  any  surety  or  sureties,  it  shall  be  the  duty  of  the  guardian 
to  give  further  security,  and  he  may  be  ordered  by  the  court  to  do  so, 
within  a  given  time,  whenever  the  court  shall  be  satisfied  the  bond  has  be- 
come insufficient.  To  this  end,  whenever  the  district  judge  shall  be  satisfied 
that  the  matter  requires  investigation  he  shall  direct  the  clerk  to  issue  a 
citation  to  the  guardian,  requiring  him  or  her  to  appear  at  a  given  time 
and  place  to  be  therein  specified  to  show  cause  why  he  or  she  should  not 
give  further  security.  Such  citation  shall  be  served  personally  on  the 
guardian  by  the  sheriff  or  any  other  citizen  of  the  United  States  over 
twenty-one  years  of  age,  at  least  five  days  before  the  return  day  thereof; 
provided,  if  the  guardian  shall  have  absconded,  or  cannot  be  found,  it  may 
be  served  by  leaving  a  copy  thereof  at  his  or  her  laat  place  of  abode." 
Nev.  Comp.  L.  566. 

"At  the  time  designated,  or  at  such  other  time  as  the  judge  may  ap- 
point, he  shall  proceed  upon  proof  of  service  of  citation,  to  investigate  the 
Eofficiency  of  the  bond  of  such  guardian,  and  if  satisfied  that  the  security  is 
from  any  cause  insufficient,  he  may  by  order,  require  the  guardian  to  give 

17  Spencer    v.    Houghton,  68  Gal.  bility  to  those  persons  laboring  un- 

86,  8  Pac.  679.    The   probate   court  der  some  legal   disability.    Bacouil- 

may  make  a  final  decree  discharging  ^^^  ^   Requena,  36  Cal.  651. 
a  guardian  and  his  sureties  from  all 

Uabilities  already  incurred,  or  to  be  ^'  Spencer   v.   Houghton,   68  CaL 

thereafter  incurred,  except  as  to  lia-  82,  8  Pac.  679. 
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and  benefit  of  the  ward,^*^  or  by  any  person  interested  in  the 
estate. [j]  When  the  action  is  brought,  the  sureties  will  not  be 
permitted  to  dispute  the  legality  of  the  appointment  of  their  prin- 
cipal,^ nor  to  question  the  decree  settling  his  accounts.^*  Judg- 
ment cannot  be  rendered  against  them,  as  a  rule,  for  an  amount 
greater  than  the  penalty  of  their  bond,  and  hence  they  cannot  be 
held  liable  for  interest  in  excess  of  such  penalty  until  a  demand 
for  payment  has  been  made  upon  them.^^  A  bond  will  be  upheld 
and  enforced  though  inartificially  drawn  or  slightly  defective,  for 
the  law  regards  substance  rather  than  form.^    The  assignment  by 


further  security  or  file  a  new  bond  within  a  reasonable  time."    Nev.  Comp. 
L.  567. 

"If  the  guardian  shall  neglect  to  comply  with  the  order  within  the 
time  prescribed,  the  judge  shall  by  order  revoke  his  or  her  letters,  and  his 
or  her  authority  shall  thereupon  cease."    Nev.  Comp.  L.  568. 

The  Oregon  Statute  Provides:  ' '  The  county  court  may  require  a  new  bond 
to  be  given  by  any  guardian,  and  may  discharge  the  existing  sureties  from 
future  responsibility,  in  the  like  case  and  upon  the  like  terms  as  are 
prescribed  with  regard  to  executors  or  administrators."  Or.  B.  ft  C.  Cd. 
5281. 

The  Washington  Statate  FrovideB:  '^  Sureties  in  the  bond  of  any  guardian 
may  be  discharged  from  liability  therein  under  the  same  rule  and  regulation 
prescribed  for  the  discharge  of  the  sureties  in  the  bond  of  executors 
and  administrators,  and  the  provisions  of  this  act  regulating  the  same 
shall  apply  to  guardians  and  guardians'  bonds  and  sureties."  Wash. 
Bal.  Cd.  6420  (Pierce's  Cd.  2756). 

[J]  The  California  Statate  (O.  O.  P.  1804)  Provides:  '<  Every  bond  given 
by  a  guardian  must  be  filed  and  preserved  in  the  office  of  the  clerk  of  the 
superior  court  of  the  county,  and  in  case  of  a  breach  of  a  condition 
thereof,  may  be  prosecuted  for  the  use  and  benefit  of  the  ward,  or  of  any 
person  interested  in  the  estate."    En.  March  11,  1872.    Amd.  1880,  72. 

The  Arizona^  Idaho,  Montana,  North  Dakota,  Oklahoma,  South  Dakota, 
and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  in  place 


19  Where  a  guardian  dies,  leaving 
his  account  unsettled,  a  single  action 
may  be  maintained  against  the  sure- 
ties on  his  bond  and  the  administra- 
tor of  his  estate,  first  to  settle  his 
accouirt,  and  then  for  judgment  for 
the  amount  found  due  against  the 
sureties,  where  the  bond  is  joint  and 
several.  Zurfiuh  v.  Smith,  135  CaL 
644,  67  Pac.  1089. 


»  Fox  V.  Minor,  32  CaL  111,  91 
Am.  Dee.  566. 

21  Brodrib  v.  Brodrib,  56  Cal.  563; 
Deegan  v.  Deegan,  22  Nev.  185,  58 
Am.  St.  Bep.  742,  37  Pac.  360. 

22  Trampler  ▼.  Cotton,  109  Cal. 
250,  41  Pac.  1033. 

28  Deegan  v.  Deegan,  22  Nev.  185, 
58  Am.  St.  Bep.  742,  37  Pac.  360. 


GUABDIAN  ANP  WARD.  1047 

a  ward  of  a  judgment  rendered  against  her  guardian  on  the  settle- 
ment of  his  account  carries  with  it  her  right  of  action  on  his 
bond-** 

§  726.    Accrual  of  Action  on  Bond— Limitatiomi  and  Laches. — 

Ihe  liability  *of  the  sureties  on  the  bond  of  a  guardian  ordinarily 
is  dependent  upon  the  liability  of  the  guardian,^  and  an  action 
does  not  lie  on  his  bond  until  his  accounts  have  been  settled  by 
the  probate  court  *  and  the  time  for  an  appeal  from  the  order  of 
settlement  has  expired.^  On  the  other  hand,  an  action  cannot 
be  maintained  against  the  sureties,  unless  commenced  within  three 
years  from  the  discharge  or  removal  of  the  guardian,  [k]     This 

of  the  word  "superior,"  Arizona,  Idaho  and  Oklahoma  have  the  word 
"probate";  and  Montana,  the  word  "district."  In  place  of  the  words 
"clerk  of  the  superior  court,"  North  and  South  Dakota  have  the  words 
"county  judge."  Ariz.  Bev.  St.  2030;  Ida.  Rev.  St.  5824;  Mont.  C.  C. 
P.  3054;  N.  D.  Bev.  Cd.  8283;  Okl.  Bev.  St.  1867;  8.  D.  Pro.  Cd.  423;  W70. 
Bev.  St.  4945. 

The  Nevada  Statute  Provides:  "Every  bond  given  hj  a  guardian 
maj  be  to  one  or  more  wards  and  shall  be  filed  and  preserved  in  the 
office  of  the  clerk  of  the  district  court  of  the  county;  and  in  case  of  the 
breach  of  any  condition  thereof  in  behalf  of  the  ward,  or  wards  jointly, 
if  all  are  interested,  or  of  any  person  interested  in  the  estate  and  shall 
not  be  void  on  the  first  recovery;  and  if  the  action  ia  in  behalf  of  one 
ward,  on  a  bond  given  to  more  than  one,  the  others  mentioned  in  the  bond 
need  not  be  united  in  or  made  parties  to  such  action."    Nev.  Comp.  L.  594. 

[k]  The  Oalifomia  Statate  (O.  O.  P.  1806)  Proyldes:  "No  action  can  be 
maintained  against  the  sureties  on  any  bond  given  by  a  guardian,  unless 
it  be  commenced  within  three  years  from  the  discharge  or  removal  ot 
the  guardian;  but  if,  at  the  time  of  such  discharge,  the  person  entitled 
to  bring  such  action  ia  under  any  legal  disability  to  sue,  the  action  may 
be  commenced  at  any  time  within  three  years  after  such  disability  is  re- 
moved."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  North  Dakota*  Oklahoma*  South  Dakota, 
aad  Wyoming  are  like  the  California  except  that  the  Wyoming  statute  has 
the  word  "five"  in  place  of  the  word  "three."    Ariz.  Bev.  St.  2031;  Ida. 

M  Heisen  ▼.  Smith,  138  Cal.  216,  »  Trumpler   v.    Cotton,    109    Cal. 

94  Am.  St.  Bep.  39,  71  Pac.  180.  250,  41  Pac  1033;  Graff  v.  Mesmer, 

25  Beither    v.    Mnrdock,    135  Cal.  52  Cal.  636. 
197,  67  Pac  784;  AUen  ▼.  Tiffany,  27  Cook  v.  Ceas,  143  Cal.  221,  77 

53  CaL  17.  Pac  65,  147  CaL  614,  82  Pac  370. 
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period  of  three  years  begins  to  run  on  the  death  of  the  ward,  and 
its  commencement  is  not  postponed  until  the  accounting  of  the 
guardian;^  but  it  does  not  at  once  begin  to  run  on  the  arrival  of 
the  ward  at  majority,  but  only  after  the  discharge  of  the  guardian 
by  the  court,  unless  perhaps  in  the  event  of  such  laches  on  the 
part  of  the  ward  in  demanding  a  settlement  of  accounts  as  to 
entitle  the  sureties  to  protection  as  from  stale  claims.^ 

Bev.  St.  5825;  Mont.  C.  C.  P.  3055;  N.  D.  Bey.  Cd.  8284;  OkL  Bev.  St.  1868; 
a.  D.  Pro.  Cd.  424;  Wyo.  Bev.  St.  4946. 

The  Kevmda  Statute  Provides:  "No  action  ihall  be  maintained  against 
tbe  soretiea  in  any  bond  given  by  a  guardian,  unless  it  be  commenced  in 
three  years  from  the  time  when  the  guardian  ahaU  have  been  discharged; 
piovldedy  if  at  the  time  of  such  discharge  the  person  entitled  to  bring 
such  action  shaU  be  under  any  legal  disability  to  sue,  the  action  may  be 
brought  at  any  time  within  three  years  after  such  disability  shall  be  re- 
moved.''    Nev.  Gomp.  L.  595. 

The  Oregon  Statute  Provides:  ''No  action  shall  be  maintained  against 
the  sureties  in  any  bond  given  by  a  guardian,  unless  it  be  commenced 
within  three  yean  from  the  time  when  this  chapter  shall  take  effect,  or 
within  three  years  from  the  time  when  euch  guardian  shall  be  discharged: 
Provided,  that  if  at  the  time  of  such  discharge  the  person  entitled  to  bring 
such  action  shaU  be  out  of  the  state,  the  action  may  be  commenced  at  any 
time  within  three  years  after  his  return  to  the  state."  Or.  B.  ft  C.  Cd. 
6282. 

The  Waaliington  Btatuts  Provides:  "All  actions  against  sureties  shall  be 
commenced  within  six  years  after  the  revocation  or  surrender  of  letters 
of  administration  or  death  of  the  principal.''  Wash.  Bal.  Cd.  6184 
(Pierce's  Cd.  2477). 

The  Wyoming  Statute  Provides  further:  "An  action  upon  the  official 
bond  or  undertaking  of  an  executor,  administrator,  or  guardian,  or  upon 
a  bond  or  undertaking  given  in  pursuance  of  a  statute  can  only  be  brought 
within  ten  years  after  the  cause  of  action  accrues;  but  this  section  shall 
be  subject  to  the  qualifications  in  section  3450.''    Wyo.  Bev.  St.  3458. 

»  Berkin  v.  Marsh,  18  Mont.  162,  »  Cook  v.  Ceas,  143  Cal.  221,  77 

56  Am.  St  Bep.  565,  44  Pae.  528.  Pae.  65,  147  CaL  614,  82  Pac.  370. 


PART  V. 

FOEMS  OF  PBOCEDUEE. 


[The  forms  bere  g^ven  have  been  drawn  with  special  reference  to  the 
itatntes  of  California.  AttomcTi  in  other  jnrisdictiona,  therefore,  should 
not  aasame,  without  examination,  that  the  statutes  of  their  states  are  in  all 
eases  the  same  as  the  California.  Indeed,  it  is  hardly  necessary  to  observe 
that  no  competent  attorney  in  any  jurisdiction  will  implicitly  and  literally 
follow  these  or  any  other  forms,  but  rather  will  use  them  merely  as  an  aid  in 
■Dggesting  the  points  essential  to  be  stated  in  the  proceeding  at  hand,  and  the 
phraseology  suitable  for  expressing  them.  It  will  be  noticed  that  each  form 
has  a  section  number  under  its  title.  This  number  refers  to  the  seetion  in 
the  body  of  the  book  to  which  the  form  is  applicable.] 


CHAPTER  L 

EXECUTION  OP  WILLS. 

Ko.  L    Attested  win. 

No.  2.    Another  form  of  subscription  and  attestation. 

No,  2a.  Attestation  of  will  by  third  person  for  testator. 

No.  2b.  Attestation  in  case  of  acknowledgment  by  testator  of  hJs  slgnatara. 

No.  2c.  Power  to  executors  to  sell  real  estate. 

No.  3.    CodiciL 

No.  3a.  Olographic  will. 

No,  3b.  Nuncupative  wilL 

No.  1.— Attested  WilL 

(§§  23-30) 

I,  Henry  Hudson,  of  Santa  Rosa,  Sonoma  County,  California^ 
do  hereby  make,  publish,  and  declare  this  my  last  will  and  testa- 
ment, in  manner  and  form  following: 

(1049) 
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First.  I  direct  that  my  body  be  cremated,  for  such  disposition 
seems  more  in  accord  with  reason  and  sentiment  than  burial 
in  the  earth. 

Second.  I  direct  that  all  my  just  debts  and  funeral  expenses 
be  paid  as  soon  after  my  decease  as  conveniently  can  be  done. 

Third.  I  give  and  devise  to  my  son  Percy  Hudson  my  hotel 
laiown  as  the  ''Pacific  House,"  and  situated  at  799  Qeary  street 
in  San  Francisco,  California. 

Fourth.  To  my  son  William  Hudson  I  give  nothing  by  this 
my  will,  for  I  have  heretofore  bestowed  upon  him  his  just  share 
of  my  estate. 

Fifth.  I  give  and  bequeath  to  Theodore  Van  Dyke,  my  former 
associate  in  business,  one  thousand  dollars;  and  in  the  event  that 
he  should  die  before  me,  leaving  children  surviving  him,  then, 
in  place  of  such  bequest,  I  give  and  bequeath  a  like  sum  of  one 
thousand  dollars  to  said  children,  the  same  to  be  distributed 
among  them  share  and  share  alike. 

Sixth.  AU  the  rest  and  residue  of  my  estate,  of  whatever  char- 
acter and  wherever  situated,  I  give,  devise,  and  bequeath  to  my 
wife,  Elizabeth  Hudson.  This  provision  for  my  wife  is  in  lien 
of  her  right  in  the  community  property. 

Seventh.  In  case  any  of  the  gifts,  devises  or  bequests  in 
the  third  and  fifth  paragraphs  of  this  my  will  lapse  or  fail  for 
any  reason,  then  I  direct  that  the  gifts,  bequests  and  devises  so 
lapsing  or  failing  shall  go  to  and  form  a  part  of  my  residuary 
estate,  and  be  disposed  of  in  accordance  with  the  provisions  of  the 
J9ixth  paragraph  of  this  my  will. 

Eighth.  In  the  event  that  any  beneficiary  named  in  this  my 
will,  other  than  my  wife,  resists  the  probate  thereof,  or  in  any 
manner,  directly  or  indirectly,  contests  or  aids  in  contesting  the 
same,  or  any  of  the  provisions  thereof,  or  the  distribution  there- 
under, then  I  annul  all  gifts,  devises  and  bequests  herein  made 
to  such  beneficiary,  and  direct  that  they  go  to  and  form  a  part 
of  my  residuary  estate,  and  be  disposed  of  in  accordance  with 
the  provisions  of  the  sixth  paragraph  of  this  my  will. 

Ninth.  I  appoint  my  son  William  Hudson  executor  of  this  my 
will,  and  direct  that  he  shall  not  be  required  to  give  any  bond 
or  security  for  the  proper  discharge  of  his  dutiea. 
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Tenth.  I  authorize  my  executor  hereinbefore  named  to  sell 
any  or  all  of  my  estate,  real  or  personal  (save  that  devised  in 
paragraph  third  herein),  at  public  or  private  sale,  at  such  times 
and  on  such  conditions  as  he  deems  expedient. 

Eleventh.  I  revoke  all  former  wills  and  testamentary  disposi- 
tions made  by  me. 

In  witness  whereof  I  have  hereunto  subscribed  my  name  in 
Santa  Rosa,  California,  this  ninth  day  of  May,  1907,  in  the 
presence  of  Samuel  Snyder  and  Helen  Hastings,  whom  I  have 
requested  to  become  attesting  witnesses  hereto. 

HENRY  HUDSON. 

The  foregoing  instrument,  consisting  of  two  pages  besides  this, 
was  subscribed,  published  and  declared  by  Henry  Hudson  as  and 
for  his  last  will  and  testament,  in  our  presence  and  in  the  presence 
of  each  of  us,  and  we,  at  the  same  time,  at  his  request,  in  his 
presence  and  in  the  presence  of  each  other,  hereunto  subscribe 
our  names  as  attesting  witnesses  this  ninth  day  of  May,  1907. 

SAMUEL  SNYDER,  Residing  at  837  Grove  St.,  Oakland, 

California. 
HELEN   HASTINGS,   Residing   at  310   Scott  St,  Santa 
Rosa,  California. 


No.  2. — ^Another  Form  of  Subscription  and  Attestation. 

(§27) 

In  witness  whereof  I  have  hereunto  subscribed  my  name  this 
ninth  day  of  May,  1908. 

HENRY  HUDSON. 

The  foregoing  instrument,  consisting  of  two  pages  besides  this, 
was,  at  the  date  thereof,  by  Henry  Hudson,  the  maker  thereof, 
signed  in  our  presence,  and  in  the  presence  of  each  of  us,  and  at 
the  time  of  his  subscribing  said  instrument  he  declared  that  it 
was  his  will,  and  at  his  request  and  in  his  presence  and  in  the 
presence  of  each  other,  we  have  subscribed  our  names  as  wit- 
nesses thereto. 

SAMUEL  SNYDER, 
HELEN  HASTINGS. 
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No.  2a. — ^Attestation  of  Will  Signed  by  Third  Person  for  Testator. 

(§  34) 

Henry  Hudson,  the  maker  of  the  foregoing  instrument,  at  the 
date  thereof,  in  our  presence  and  in  the  presence  of  each  of  us, 
directed  Laura  Lane  to  subscribe  his  (the  said  Henry  Hudson's) 
name  to  said  instrument,  which  she  (the  said  Laura  Lane)  did 
then  and  there  do  in  our  presence  and  in  the-  presence  of  each 
of  us  and  in  the  presence  of  said  Henry  Hudson,  and,  at  the  same 
time,  he  declared  that  said  instrument  was  his  will,  and  at  his  re- 
quest and  in  his  presence  and  in  the  presence  of  each  other,  we 
have  subscribed  our  names  as  witnesses  thereto. 


No.  2b. — ^Attestation  in  Case  of  Acknowledgment  by  Testator  of 

His  Signature. 

(§25) 

Henry  Hudson,  the  maker  of  the  foregoing  instrument,  at  the 
date  thereof,  in  our  presence  and  in  the  presence  of  each  of  us, 
acknowledged  to  us  that  his  signature  to  said  instrument  was 
made  by  him  (or  was  made  by  Laura  Lane,  by  his  authority),  and 
he,  at  the  same  time,  in  our  presence  and  in  the  presence  of  each 
of  us,  declared  that  said  instrument  was  his  will,  and  at  his  re- 
quest and  in  his  presence  and  in  the  presence  of  each  other,  we 
have  subscribed  our  names  as  witnesses  thereto. 


No.  2c. — ^Power  to  Execntors  to  Sell  Beal  Estate. 

I  authorize  and  empower  my  executors  hereinafter  named,  and 
the  survivors  and  survivor  of  them,  to  sell  and  dispose  of  all  or 
any  of  the  real  estate  of  which  I  shall  die  seised  or  possessed,  at 
public  or  private  sale,  at  such  times  and  on  such  terms  and  con- 
ditions as  they,  the  survivors  or  survivor  of  them,  shall  deem 
meet  or  proper,  and  to  execute,  acknowledge  and  deliver  all 
proper  writings,  deeds  of  conveyance  and  transfers  therefor. 
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No.  3.— OodiciL 

Whereas  I,  Henry  Hudson,  made  my  last  will  on  May  9,  1907, 
and  whereas  since  that  date,  I  have  acquired  three  hundred  shares 
of  stock  in  the  Oualala  River  Lumber  Company,  now  I  do  hereby 
declare  this  instrument  to  be  a  codicil  to  my  said  will,  and  I  hereby 
give  and  bequeath  the  aforesaid  shares  of  stock  to  my  sister 
Hattie  Hudson. 

In  witness  whereof  I  have  hereunto  subscribed  my  name  this 
first  day  of  August,  1907. 

HENRY  HUDSON. 

The  foregoing  codicil  was,  at  the  date  thereof,  by  Henry  Hud- 
son, the  maker  thereof,  signed  in  our  presence  and  in  the  pres- 
ence of  each  of  us,  and  at  the  time  when  he  subscribed  said  in- 
strument he  declared  to  us  that  it  was  a  codicil  to  his  will,  and 
at  his  request  and  in  his  presence  and  in  the  presence  of  each 
other,  we  have  hereunto  subscribed  our  names  as  attesting  wit- 
nesses. 

LOUIS  FITCH. 

EUGENE  ESTABROOK 


No.  Sa.— Olographic  WilL 
(§5)    . 

San  Francisco,  Cal.,  June  10,  1908. 

I,  Paul  Jones,  hereby  make  my  last  will  as  follows:  I  give 
all  the  money  which  I  have  on  deposit  in  the  National  Bank  of  the 
Pacific  in  San  Francisco  to  my  sister,  Sarah  Jones.  All  the  rest 
of  my  property,  real  or  personal,  I  give  to  my  brother,  John 
Jones;  and  him  I  appoint  executor  of  this  my  will,  and  direct 
that  he  act  as  such  without  bonds  or  security.  I  authorize  him 
to  sell  any  or  all  of  my  real  estate  without  an  order  of  court. 
All  former  wills  made  by  me  I  revoke ;  and  I  declare  that  this 
will  is  entirely  written,  dated  and  signed  by  my  hand. 

PAUL  JONES. 
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No.  3b.— Nuncupative  WilL 

(§6) 

In  the  Matter  of  the  Nuncupa- 
tive Will  of  George  Allen, 
Deceased. 

On  the  second  day  of  July,  1908,  George  Allen,  being  at  that 
time  doing  duty  on  board  the  ship  "Alameda"  at  sea,  and  in 
actual  fear  and  contemplation  of  death,  in  the  presence  of  the 
subscribers  hereto,  did  declare  his  last  will  in  the  following 
words: 

I  give  the  seven  hundred  dollars  that  I  have  on  deposit  in  the 
Mutual  Savings  Bank  in  Santa  Rosa,*  California,  to  my  mother, 
Ida  Allen,  and  I  appoint  her  executrix  of  this  will. 

At  the  time  George  Allen  stated  the  foregoing  to  us  as  his  will, 
he  asked  us  to  bear  witness  that  such  was  his  will. 

Reduced  to  writing  and  subscribed  by  us  this  twentieth  day 
of  July,  1908. 

CARL  ANDERSON. 
C.  C.  EARL. 


FOBMS— PBOBATE  OF  WILLS.  105S 


No. 

4. 

No. 

5. 

No. 

6. 

No. 

7. 

No. 

8. 

No. 

9. 

No. 

10. 

No. 

11. 

No. 

12. 

No. 

13. 

No. 

14. 

No. 

15. 

CHAPTER  n. 

PBOBATE  OP  WILLS. 

Petltioii  bj  executor  for  probate  of  wilL 
Petition  by  devisee  for  probate  of  wilL 
Petition  to  compel  production  of  wilL 
Order  requiring  production  of  will. 
Another  form  of  order. 
Commitment  on  failure  to  produce  will. 
Benunciation  of  right  to  letters  by  executor. 
Forfeiture  of  right  by  failing  to  apply  for  lettem 
Notice  of  hearing  of  petition  for  probata 
Affidavit  of  publication  of  notice. 
Affidavit  of  mailing  notice  to  heirs. 
Affidavit  of  personal  service  on  heirs. 

No.  4.— Petition  by  Executor  for  Probate  of  WilL 

(§  166) 

In  the  Superior  Court  of  the  County  of  Sonoma,  State  of  Calif omia. 

In  the  Matter  of  the  Last  Will  "^ 

and  Testament  of  Henry    y  Petition  for  Probate  of  Will. 
Hudson,  Deceased.  J 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  William  Hudson,  of  said  county  and  state, 
respectfully  represents : 

First.  That  Henry  Hudson  died  on  or  about  the  first  day  of 
January,  1908,  in  Sonoma  county,  California;  and  that  at  the 
time  of  his  death  he  was  a  resident  of  said  county  and  left  therein 
an  estate  of  real  and  personal  property. 

Second.  That  said  deceased  left  a  last  will  and  testament, 
which  is  herewith  presented  to  this  court  for  probate. 

Third.  That  your  petitioner  is  named  in  said  will  as  the 
executor  thereof,  and  that  he  consents  to  act  as  such. 

Fourth.  That  the  names,  ages  and  residences  of  the  devisees 
and  legatees  named  in  said  will  are  as  follows :  Elizabeth  Hudson, 
his  widow,  aged  fifty  years,  residing  in  Santa  Bosa,  California; 
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Percy  Hudson,  aged  twenty-two  years,  residing  in  Auburn,  Cali- 
fornia ;  Theodore  Van  Dyke,  aged  sixty  years,  residing  in  Seattle, 
Washington. 

Fifth.  That  the  names,  ages  and  residences  of  the  heirs  of  said 
decedent  are  as  follows :  Elizabeth  Hudson,  his  widow,  aged  fifty 
years,  residing  in  Santa  Bosa,  California;  Percy  Hudson,  aged 
twenty-two  years,  residing  in  Auburn,  California;  and  William 
Hudson,  aged  twenty-five  years,  residing  in  Santa  Bosa,  Cali- 
fornia. 

Sixth.  That  the  probable  value  and  character  of  the  estate 
of  said  decedent  are  as  follows:  Personal  property  consisting  of 
household  r-^-^ds  and  furniture  of  the  value  of  two  thousand  dol- 
lars, and  farming  implements  of  the  value  of  seven  hundred  dol- 
lars; real  property  consisting  of  a  residence  in  Santa  Rosa  of  the 
value  of  five  thousand  dollars,  a  farm  of  one  hundred  acres  in 
Sonoma  county  of  the  value  of  ten  thousand  dollars,  and  a  hotel 
in  San  Francisco  of  the  value  of  eight  thousand  dollars.  All  of 
said  estate  is  community  property,  with  the  exception  of  said 
hotel,  which  is  separate  property.  The  annual  rents  and  income 
from  said  real  property  amount  to  three  thousand  dollars. 

Seventh.  That  the  total  value  of  said  estate  does  not  exceed 
twenty-six  thousand  dollars. 

Wherefore  your  petitioner  prays  that  said  will  be  admitted  to 
probate,  and  that  letters  testamentary  be  issued  to  your  peti- 
tioner; that  for  such  purpose  a  time  for  proving  said  will  be 
appointed,  and  that  all  persons  interested  be  notified  and  di- 
rected to  appear  at  the  appointed  time ;  and  that  all  other  neces- 
sary and  proper  orders  be  made  in  the  premises. 
Dated   January  15,  1908. 

WHjLIAM  HUDSON, 

Petitioner. 
CHARLES  L.  THOMPSON, 
Attorney  for  Petitioner. 
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No.  5. — ^Petition  by  Devisee  for  Probate  of  WilL 

[For  petitions  by  devisees  or  legatees  for  the  probate  of  a  will 
and  for  letters  of  administration  with  the  will  annexed,  see  Forms 
Nos.  70-72.] 


No.  6. — ^Petition  to  Compel  Production  of  WilL 

(§  163) 

When  the  will  is  in  the  possession  of  a  third  person  who  re- 
foses  to  file  or  deliver  it,  the  petition  of  the  executor  to  probate 
the  will  should  be  in  the  same  form  as  No.  4,  except  that  the 
second  paragraph  should  read:  '"That  said  decedent  left  a  last 
will  and  testament,  bearing  date  the  ninth  day  of  May,  1907 ;  that 
said  will  is  in  the  possession  of  Amos  White,  a  resident  of  said 
county;  and  that  he  refuses  either  to  file  it  in  this  court  or  to 
deliver  it  to  this  petitioner,  although  often  requested  to  do  so.'^ 

And  the  prayer  to  the  petition  should  be:  ''Wherefore  your 
petitioner  prays  for  an  order  directing  said  Amos  White  to  pro- 
duce said  will  in  this  court  at  a  time  named  in  said  order;  and 
your  petitioner  prays  that  said  will  be  admitted  to  probate,  and 
letters  testamentary  issued  to  your  petitioner ;  and  that  for  such 
purpose  a  time  for  proving  said  will  be  appointed,  and  all  persons 
interested  be  notified  and  directed  to  appear  at  the  appointed 
time;  and  that  all  other  necessary  and  proper  orders  be  made 
in  the  premises." 


No.  7. — Order  Beqniring  Production  of 

(§  163). 
[Title  of  Court  and  Estate.] 

It  appearing  to  this  court  that  Amos  White  has  in  his  posses- 
sion a  will  executed  by  Henry  Hudson,  deceased,  it  is  hereby 
ordered  that  said  Amos  White  produce  said  will  in  this  court 
at  10  0  'clock  A.  M.  on  Monday,  January  25,  1908,  or  show  cause 
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then  and  there  why  he  should  not  produce  it;  and  it  is  further 
ordered  that  a  copy  hereof  be  served  on  said  Amos  White  not 
less  than  three  days  before  said  time. 
Dated  January  18, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  8. — ^Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

The  petition  of  A.  B.  in  the  above-entitled  matter  praying  for 
the  admission  to  probate  of  the  last  will  of  C.  D.,  deceased, 
having  been  filed,  alleging  that  the  last  will  of  said  deceased  is  in 
the  possession  of  E.  F.,  and  it  appearing  to  the  court  that  said 
allegation  is  true  [or  it  also  appearing  that  said  E.  F.  has,  after 
request,  refused  to  produce  said  will],  it  is  ordered  that  said  E. 
F.  produce  before  the  court  on  Friday,  June  3, 1906,  at  10  o'clock 
A.  M.,  the  last  will  of  said  deceased,  and  that  this  order  be  served 
upon  him  at  least  ten  days  prior  to  June  3d. 


No.  9. — ^Warrant  of  Commitment  on  Failure  to  Produce  WilL 

(§  163) 
[Title  of  Court  and  Estate.] 

It  appearing  to  the  satisfaction  of  this  court  that  on  January 
18,  1908,  an  order  was  duly  made  requiring  Amos  White  to  pro- 
duce in  this  court  the  will  of  Henry  Hudson,  deceased,  or  to 
show  cause  why  he  should  not  produce  it,  and  that  such  order 
was  duly  served  on  said  Amos  White  as  therein  directed,  and 
that  said  Amos  White  has  failed  and  refused,  and  now  fails  and 
refuses,  to  obey  said  order,  it  is  therefore  adjudged  and  decreed 
that  said  Amos  White  is  guilty  of  contempt  of  court  in  disobeying 
said  order,  and  it  is  further  adjudged  and  decreed  that  he  be 
arrested  and  committed  to  the  county  jail,  there  to  be  confined 
until  he  obeys  the  said  order  of  this  court. 

Dated  January  23,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 
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No.  10.— Bennndation  of  Bight  to  Letters  by  Executor. 

(§  164) 
[Title  of  Court  and  Estate.] 

The  imdersigned,  who  is  named  as  executor  in  the  last  will 
of  William  Jennings,  deceased,  respectfully  renounces  his  right 
to  letters  testamentary  under  said  will,  and  declines  to  act  as 
executor  thereof. 

Dated  August  17,  1907. 

S.  W.  SHEEMAN. 


No.  11. — ^Forfeiture  of  Bight  by  Failing  to  Apply  for  Letters. 

(§  164) 
[Title  of  Court  and  Estate.] 

Thomas  Seymour,  the  person  named  by  Charles  Hamilton  in  his 
wiU  as  executor  thereof,  having  without  good  cause  failed  for 
more  than  thirty  days  after  he  had  knowledge  of  the  death  of 
said  testator  and  of  his  being  named  as  executor  of  said  will, 
to  petition  the  proper  court  for  letters  testamentary,  the  said 
Thomas  Seymour  is  hereby  adjudged  to  have  renounced  his  right 
to  said  letters. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  12. — Notice  of  Hearing  of  Petition  for  Probate. 

(§  167) 
[Title  of  Court  and  Estate.] 

Notice  is  hereby  given  that  a  petition  for  the  probate  of  the 
will  of  Henry  Hudson,  deceased,  and  for  the  issuance  of  letters 
testamentary  to  William  Hudson,  has  been  filed  in  this  court; 
and  that  Monday,  the  fifth  day  of  February,  1908,  at  10  o  'clock 
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of  said  day,  and  the  courtroom  of  said  court  at  the  courthouse 
in  said  Sonoma  county  have  been  appointed  as  the  time  and 
place  for  hearing  said  petition,  when  and  where  any  person  in- 
terested may  appear  and  contest  the  same,  and  show  cause,  if 
any  he  has,  why  said  petition  should  not  be  granted. 
Dated  January  15, 1908. 

A.  C.  STEWART, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk. 


No.  13.— Affidavit  of  Publication  of  Notice. 
[Title  of  Court  and  Estate.] 

State  of  California,  ] 
County  of  Sonoma,  J 

George  Bancroft,  of  said  county,  being  duly  sworn,  deposes 
and  says  that  he  is  over  eighteen  years  of  age;  that  he  is  not 
interested  in  said  estate,  nor  a  party  thereto;  that  he  is  the 
principal  clerk  of  the  printers  and  publishers  of  the  ''Sonoma 
Times,"  a  weekly  newspaper  published  in  said  county,  and  as 
such  clerk  he  has  charge  of  all  advertisements  in  said  newspaper ; 
and  that  a  notice,  of  which  the  annexed  is  a  true  copy,  was  pub- 
lished in  said  newspaper  on  three  different  days  of  publication, 
commencing  on  January  17,  1908,  and  ending  on  January  81, 
1908. 

GEORGE  BANCROFT. 

Subscribed  and  sworn  to  before  me  this  second  day  of  Feb- 
ruary, 1908. 

E.  E.  TAYLOR, 
Notary  Public. 
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No.  14.— Affidavit  of  Kailing  Notice  to  Heln. 

(§  168) 
[Title  of  Court  and  Estate.] 

State  of  California, 
County  of  Sonoma, 

A.  E.  Shaw,  of  said  county,  being  duly  sworn,  deposes  and  says 
that  he  is  over  eighteen  years  of  age,  and  competent  to  be  a  wit- 
ness in  said  estate  proceedings;  that  on  January  17,  1908,  be 
addressed  a  copy  of  the  notice  of  the  time  and  place  appointed 
for  the  hearing  of  the  petition  for  the  probate  of  the  will  of 
said  deceased  to  each  of  the  heirs  of  said  deceased  at  their  re- 
spective places  of  residence,  namely:  To  Elizabeth  Hudson,  at 
Santa  Rosa,  California ;  to  Percy  Hudson,  at  Auburn,  California ; 
to  William  Hudson,  at  Santa  Rosa,  California ;  and  deposited  the 
same  in  sealed  envelopes  in  the  United  States  postoffice  at  Santa 
Rosa,  California,  postage  prepaid. 

A  copy  of  said  notice  is  hereto  attached  and  made  a  part 
hereof. 

A.  B.  SHAW. 

Subscribed  and  sworn  to  before  me  this  thirtieth  day  of  Jan- 
uaiy,  1908. 

L.  B.  RAYMOND, 
Deputy  County  Clerk. 


No.  16.— Affidavit  of  Personal  Service  on  Heink 

(§168) 
[Title  of  Court  and  Estate.] 

State  of  California,  1 

yss. 

County  of  Sonoma,  j 

L.  C.  Parry,  of  said  county,  being  duly  sworn,  deposes  and 
says  that  he  is  over  eighteen  years  of  age  and  competent  to  be  a 
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witness  in  said  estate  proceedings;  that  on  January  17,  1908,  he 
served  a  copy  of  the  notice  of  the  time  and  place  appointed 
for  the  hearing  of  the  petition  for  the  probate  of  the  will  of  said 
deceased,  by  personally  delivering  the  same  to  each  of  the  heirs 
of  said  deceased  at  their  respective  places  of  residence,  namely: 
To  Elizabeth  Hudson,  at  Santa  Rosa,  California;  to  Percy  Hud- 
son, at  Auburn,  California;  to  William  Hudson,  at  Santa  Bosa, 
California. 

A  copy  of   said   notice  is   hereto  attached  and   made  a  part 
hereof. 

L.  C.  PARRY. 

Subscribed  and  sworn  to  before  me  this  thirtieth  day  of  Jan- 
uary, 1908. 

L.  E.  RAYMOND, 
Deputy  County  Clerk. 
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No.  16.— Opposition  to  Probate  of  WilL 

(§  177) 

In  the  Superior  Court  of  the  County  of  Sonoma,  State  of  Calif omia. 

In  the  Matter  of  the  Last  Will  ^ 
and  Testament  of  Henry    v 
Hudson,  Deceased.  J 

Now  comes  Herman  Hudson,  who  says  that  he  is  a  son  and  heir 
of  said  deceased,  and  who  opposes  the  probate  of  the  instrument 
filed  in  this  court  purporting  to  be  the  last  will  of  said  deceased, 
and  for  ground  of  opposition  alleges: 

First.  That  said  decedent  was  not,  at  the  time  of  the  execu- 
tion of  said  instrument,  competent  to  make  a  will,  in  this,  that 
for  over  five  years  prior  to  said  time  he  had  been  so  addicted  to 
the  excessive  use  of  intoxicating  liquors  that  at  said  time  his 
reason  was  dethroned  and  he  was  not  of  sound  and  disposmg 
mind* 
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Second.  That  said  instrument  was  not  attested  and  executed 
as  a  willy  in  this,  that  said  deceased  did  not  sign  said  ingtru- 
ment  in  the  presence  of  the  alleged  witnesses,  nor  did  he  ac- 
knowledge to  said  witnesses  that  the  signature  to  said  instru- 
ment was  his,  or  that  it  was  made  by  his  authority ;  nor  did  said 
witnesses  sign  said  instrument  as  witnesses  in  the  presence  of  the 
testator  or  in  the  presence  of  each  other. 

Wherefore  contestant  prays  that  said  instrument  be  denied 
probate. 

HERMAN  HUDSON, 

Contestant. 
F.  P.  FREEMAN, 

Attorney  for  Contestant. 


No.  17. — ^Another  Form  of  OppositioxL 

[Title  of  Court  and  Estate.] 

Now  come  M.  O.  S.  and  the  M.  T.  Company  of  San  Francisco, 
a  corporation  duly  organized  and  existing  under  the  laws  of  the 
state  of  California,  as  the  executor  of  the  last  will  and  testa- 
ment of  H.  W.  D.,  deceased,  by  C.  P.,  their  attorney,  and  file 
this  their  opposition  and  contest  to  the  probate  of  the  alleged 
and  pretended  codicil  to  the  will  of  said  deceased,  which  alleged 
and  pretended  codicil  is  dated  the  seventeenth  day  of  March, 
1904,  and  the  probate  whereof  has  been  petitioned  for  by  J.  C.  R., 
by  his  petition  filed  herein  on  the  tenth  day  of  September,  1904, 
and  for  ground  of  opposition  and  contest  say: 

L 

That  the  said  S.  D.  died  on  the  fifth  day  of  April,  1904,  in 
the  city  and  county  of  San  Fran'cisco,  state  of  California,  and 
was  at  the  time  of  his  death  a  resident  of  said  city  and  county, 
and  left  an  estate  therein  consisting  of  real  and  personal  prop- 
erty ;  that  said  deceased  at  the  time  of  his  death  was  of  the  age 
of  seventy-eight  years. 

That  said  deceased  had  never  been  married  and  left  no  de- 
scendants him  surviving,  and  that  his  father  and  mother  and 
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each  and  all  of  his  brothers  and  sisters,  except  his  sister  J.  D., 
had  died  prior  to  the  said  fifth  day  of  April,  1904. 

That  at  the  time  of  the  death  of  said  deceased  he  left  him  sur- 
viying  as  his  only  heirs  at  law  the  following  persons,  whose  names, 
ages,  residences  and  relationship  to  said  deceased  are  and  were 
as  follows,  to  wit:  [Describe  them.] 

That  the  said  J.  D.,  M.  O.  and  H.  W.  are  the  only  heirs  at 
law  of  said  deceased. 

That  the  said  H.  W.  died  on  the  sixth  day  of  May,  1904, 
at  Chnrchville,  in  the  county  of  Monroe,  state  of  New  York,  and 
at  the  time  of  his  death  was  a  resident  of  said  county  and  state, 
and  left  an  estate  in  the  state  of  California,  situated  partly  in 
the  city  and  county  of  San  Francisco,  and  partly  in  other  coun- 
ties in  said  state,  consisting  of  real  and  personal  property;  that 
the  estate  of  said  H.  W.  situated  in  the  state  of  California  con- 
sists of  an  undivided  one-quarter  interest  in  all  and  singular  the 
property  comprising  the  estate  of  the  said  S.  D.,  deceased. 

That  said  H.  W.,  at  the  time  of  his  death,  left  a  last  will  and 
testament,  bearing  date  the  sixth  day  of  May,  1904,  in  which  the 
H.  T.  Company  of  San  Francisco  was  named,  nominated  and 
appointed  as  the  executor  thereof  in  respect  to  the  estate  of  said 
H.  W.,  deceased,  situated  in  the  state  of  California. 

That  the  said  M.  T.  Company  of  San  Francisco  is  and  at  all 
times  herein  mentioned  has  been  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  state  of  California,  and  doing 
business  therein,  and  having  its  principal  place  of  business  in 
the  city  and  county  of  San  Francisco,  in  said  state,  and  as  such 
corporation  has  been  and  is  now  authorized,  under  and  by  vir- 
tue of  its  articles  of  incorporation,  and  under  and  by  virtue  of 
the  provisions  of  the  act  of  the  legislature  of  the  state  of  Cali- 
fornia, entitled  ''An  act  authorizing  certain  corporations  to  act 
as  executor,  and  in  other  capacities,  and  to  provide  for  and  regu- 
late the  administration  of  trusts  by  such  corporations,"  approved 
April  6,  1891,  to  act  as  executor  of  the  last  will  and  testament 
of  deceased  persons. 

That  on  the  fourteenth  day  of  June,  1904,  the  superior  court 
of  the  city  and  county  of  San  Francisco,  state  of  California,  in  a 
proceeding  then  pending  therein  entitled,  "In  the  Mattor  of  the 
Estate  of  H.  W.,  Deceased, ' '  duly  made  and  rendered  its  order  ad- 
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mitting  to  probate  the  aforesaid  last  will  and  testament  of  the 
said  H.  W.,  deceased,  and  directing  the  issuance  of  letters  testa- 
mentary thereon  to  the  said  M.  T.  Company  of  San  Francisco; 
that  thereafter,  and  on  the  said  fourteenth  day  of  June,  1904,  the 
said  M.  T.  Company  of  San  Francisco  duly  qualified  as  the 
executor  of  the  said  last  will  and  testament  of  the  said  IT.  W., 
deceased,  and  letters  testamentary  thereon  were  duly  issued  to  it, 
and  ever  since  has  been,  and  now  is,  the  duly  appointed,  qualified 
and  acting  executor  of  the  last  will  and  testament  of  said  H.  W.« 
deceased. 

IL 

That  the  said  S.  D.,  at  the  time  of  his  death,  left  an  olographic 
last  will  and  tejstament  bearing  date  the  twenty-first  day  of  Feb- 
ruary, 1898,  and  which  was  entirely  written,  dated  and 
signed  by  the  hand  of  the  said  S.  D.  himself,  and  which  said  last 
will  and  testament  is  in  the  words  and  figures  as  follows,  to  wit : 

"San  Francisco,  Feb.  2l8t,  1898. 

**In  the  Name  of  God,  Amen — I,  S.  D.,  of  the  city  and  county 
of  San  Francisco,  state  of  California,  United  States  of  America, 
bom  in  the  village  of  Gallway,  county  of  Saratoga,  state  of  New 
York,  on  the  ninth  day  of  March,  1826,  being  of  sound  mind  and 
memory,  do  make,  publish  and  declare  this  to  be  my  last  will 
and  testament. 

''1st.  I  make,  constitute  and  appoint  J.  C.  of  the  city  and 
county  of  San  Francisco,  whose  office  is  at  408  California  street, 
Boom  2,  my  executor,  of  this  my  last  will  and  testament,  to  act 
without  giving  any  bond,  undertaking  or  security  of  any  kind. 
In  case  of  the  inability  of  the  said  J.  C.  from  any  cause  whatever 
to  act,  I  make,  constitute  and  appoint  the  U.  T.  Company  of  San 
Francisco,  whose  place  of  business  is  on  the  northeast  comer  of 
Montgomery  and  Market  streets,  to  act  as  executor  in  his  stead. 

''I  hereby  revoke  all  former  iitills  made  by  me. 

"S.  D., 
•*408  Califomia  Street." 

That  the  aforesaid  document  constitutes  and  is  the  entire  and 
only  last  will  and  testament  of  the  said  S.  D.,  deceased. 

That  on  the  thirteenth  day  of  May,  1904,  the  superior  court  of 
the  city  and  county  of  San  Francisco,  state  of  Califomia.  in  a 
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proceeding  then  pending  therein,  entitled  **In  the  Matter  of  the 
Estate  of  S.  D.,  Deceased,'*  duly  made  and  rendered  its  order  ad- 
mitting to  probate  the  aforesaid  document  dated  the  twenty-first 
day  of  February,  1898,  as  and  for  the  last  will  and  testament 
of  the  said  S.  D.,  deceased,  and  directing  the  issuance  of  letters 
testamentary  thereon  to  the  said  J.  C. ;  that  thereafter,  and  on 
the  said  thirteenth  day  of  May,  1904,  the  said  J.  C.  duly  qualified 
as  the  executor  of  the  said  last  will  and  testament  of  the  said  S.  D., 
deceased,  and  letters  testamentary  thereon  were  duly  issued  to 
him,  and  ever  since  the  said  J.  C.  has  been,  and  now  is,  the  duly 
appointed,  qualified  and  acting  executor  of  the  aforesaid  last  will 
and  testament  of  said  S.  D.,  deceased. 

in. 

That  a  document  in  writing  bearing  date  the  seventeenth  day  of 
March,  1904,  and  purporting  to  be  an  olographic  codicil  to  the 
aforesaid  last  will  and  testament  of  S.  D.,  deceased,  and  to  be 
entirely  written,  dated  and  signed  by  the  hand  of  the  said  S.  D., 
has  been  heretofore  presented  to  the  above-entitled  court  for 
probate,  as  and  for  a  part  of  the  last  will  and  testament  of  said 
S.  D.y  deceased;  that  J.  C,  who  is  named  in  the  aforesaid  last 
will  and  testament  of  S.  D.,  deceased,  as  the  executor  thereof,  by 
his  petition  filed  herein  on  the  tenth  day  of  September,  1904,  has 
petitioned  said  court  that  said  document  be  admitted  to  probate 
as  a  codicil  to  and  as  a  part  of  the  last  will  and  testament  of  the 
said  S.  D.y  deceased* 

IV. 

That  said  document  bearing  date  the  seventeenth  day  of  March, 
1904,  and  purporting  to  be  a  codicil  to  the  aforesaid  last  will  and 
testament  of  said  S.  D.,  deceased,  was  not,  nor  was  any  part 
thereof,  written,  dated  and  signed,  or  written,  or  dated,  or  signed, 
by  the  hand  of  the  said  S.  D. 

Wherefore,  these  contestants  pray  the  judgment  and  decree  of 
this  court  that  the  said  alleged  and  pretended  codicil  bearing  date 
the  seventeenth  day  of  March,  1904,  is  not  a  codicil  to,  nor  any 
part  of,  the  last  will  and  testament  of  the  said  S.  D.,  deceased,  and 
that  the  same  is  null  and  void,  and  that  probate  thereof  be  denied, 
and  that  contestants  be  given  judgment  for  their  costs. 

(Cowdery's  Forma.) 
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No.  18. — ^Another  Form  of  OppositioiL 

[Title  of  Court  and  Estate.] 

The  petition  of respectfully  shows : 

That  — died  intestate,  in  said  county  of ,  being  a 

resident  thereof,  on  the day  of ,  19 — ; 

That  she  left  estate  therein,  consisting  of  real  and  personal 
property,  an  accurate  description  of  which  your  petitioner  is 
unable  to  give,  of  the  probable  value  of  thirteen  thousand  dol- 
lars; 

That  her  heirs,  so  far  as  known  to  your  petitioner,  are  a 
sister,  residing  at ,  Central  America,  by  name ; 

That  your  petitioner  is  the  public  administrator  of  said  county 

of ,  and,  as  such,  entitled  to  letters  of  administration  upon 

the  estate  of  said  decedent,  and  prays  that  the  same  be  issued 
to  him. 

And  your  petitioner  further  shows  to  the  court,  and  in  op- 
position to  the  petition  for  a  probate  of  a  document  filed  in  this 

court  on  the day  of ,  19 — ,  alleged  to  be  the  last 

*  will  and  testament  of  the  said  deceased,  he  avers : 

That  such  document  is  not  the  will  of  said  deceased ; 

That  the  same  is  not  signed  by  her,  or  by  anyone  authorized 
by  her  to  sign  the  same  for  her; 

That  at  the  time  said  alleged  will  purports  to  have  been  signed, 
said  decedent  was  not  of  sound  or  disposing  mind  or  memory, 
and  had  no  power  to  make  a  will  (or  that  at  the  time  the  same 
purports  to  have  been  signed,  the  said  decedent  was  dead). 


No.  19. — ^Answer  to  Opposition  to  Probate. 

(§  177) 
[Title  of  Court  and  Estate.] 

Now  comes  William  Hudson,  proponent  of  the  will  of  said 
deceased,  and  for  answer  to  the  opposition  to  the  probate  of  said 
will  filed  herein  by  Herman  Hudson  denies  and  avers  as  follows: 
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Denies  that  said  Herman  Hudson  is  a  person  interested  in  said 
estate,  and  denies  that  he  is  an  heir  or  son  of  said  deceased. 

Avers  that  said  decedent  was,  for  over  five  years  prior  to  the 
execution  of  his  will  filed  herein,  addicted  to  the  excessive  use 
of  intoxicating  liquor,  but  denies  that  his  reason  was  dethroned 
at  the  time  of  the  execution  of  said  will,  and  denies  that  he  was 
not  of  sound  and  disposing  mind  at  said  time. 

Denies  that  said  will  was  not  signed  by  said  decedent  in  the 
presence  of  the  alleged  witnesses,  and  denies  that  said  witnesses 
did  not  sign  said  will  in  the  presence  of  said  decedent  and  in 
the  presence  of  each  other. 

Wherefore  proponent  prays  that  said  opposition  be  dismissed, 
and  that  said  will  be  admitted  to  probate  as  the  last  will  and 
testament  of  said  deceased,  and  for  costs  herein. 

WILLIAM  HUDSON, 
CHARLES  L.  THOMPSON, 

Attorney  for  Proponent. 


No.  20. — Opposition  to  Probate  of  Olograph. 

(§  177) 

[Title  of  Court  and  Estate.] 

Now  comes  John  Jones,  who  says  that  he  is  a  son  and  heir  of 
said  deceased,  and  who  opposes  the  probate  of  the  instrument 
filed  in  this  court  purporting  to  be  the  olographic  will  of  said 
deceased,  and  for  ground  of  opposition  alleges  : 

That  said  instrument  was  not  entirely  written,  dated,  and 
signed  by  the  hand  of  the  testator  himself,  in  this:  That  the 
words  "San  Francisco,  Cal.,"  and  the. figures  **1908''  in  the  first 
line  are  printed. 

Wherefore  said  contestant  prays  that  said  instrument  be  denied 
probate. 

JOHN  JONES, 
Contestant. 
CHABLES  HENDERSON, 

Attorney  for  Contestant. 
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No.  21. — Opposition  to  Probate  of  Nuncupative  WilL 

(§  177) 
[Title  of  Court  and  Estate.] 

Now  comes  Sarah  Allen,  who  says  she  is  interested  in  said  es- 
tate, being  a  daughter  of  said  deceased,  and  who  opposes  the  ad- 
mission to  probate  of  the  instrument  filed  in  this  court  purporting 
to  be  the  nuncupative  will  of  said  deceased,  and  for  ground  of 
opposition  alleges : 

That  said  deceased  did  not  pronounce  said  alleged  will  in  the 
presence  of  the  alleged  witnesses  thereto,  or  in  the  presence  of 
either  of  them;  and  that  he  did  not  request  said  witnesses,  or 
either  of  them,  to  bear  witness  that  such  was  his  will. 

Wherefore  contestant  prays  that  said  alleged  will  be  denied 
probate. 

SARAH  ALLEN, 
Contestant. 
E.  J.  HECK, 

Attorney  for  Contestant. 


No.  22.— Demand  for  Jury  Trial 

(§  179) 

[Title  of  Court  and  Estate.] 

The  undersigned,  one  of  the  heirs  of  Henry  Hudson,  deceased, 
hereby  demands  that  the  issues  herein  arising  upon  the  petition 
of  Herman  Hudson  contesting  the  probate  of  the  will  of  said  de- 
cedent and  the  answer  to  said  petition,  be  tried  by  jury. 
Dated  January  31,  1908. 

ELIZABETH  HUDSON, 
Widow  of  said  Deceased. 


FORMS— CONTEST  OP  WILU  1071 


No.  23. — ^Testimony  of  Subscribinsf  Witnesses. 

[Title  of  Court  and  Estate.] 

Samuel  Snyder,  a  competent  witness,  being  duly  sworn  in  open 
court,  testifies  as  follows: 

I  reside  in  the  county  of  Sonoma,  state  of  California.  I  knew 
Henry  Hudson  on  the  ninth  day  of  May,  1907,  the  date  of  the 
instrument  now  shown  to  me,  marked  as  filed  in  this  court  on 
the  fifth  day  of  February,  1908,  purporting  to  be  the  last  will 
and  testament  of  said  Henry  Hudson.  I  am  one  of  the  subscrib- 
ing witnesses  to  said  instrument.  I  also  knew  at  the  said  date 
of  said  instrument  Helen  Hastings,  the  other  subscribing  witness 
to  said  instrument.  Said  instrument  was  signed  by  said  Henry 
Hudson  at  Santa  Rosa,  Sonoma  county,  California,  on  the  ninth 
day  of  May,  1907,  the  day  it  bears  date,  in  the  presence  of  myself 
and  said  Helen  Hastings;  and  said  Henry  Hudson  thereupon 
published  said  instrument  as  and  declared  to  us  the  same  to  be 
his  last  will  and  testament,  and  requested  us  in  attestation  thereof 
to  sign  the  same  as  witnesses.  The  said  Helen  Hastings  and  I, 
then  and  there,  in  the  presence  of  the  said  Henry  Hudson,  and  in 
the  presence  of  each  other,  subscribed  our  names  as  witnesses 
to  said  instrument.  At  the  time  of  executing  said  instrument, 
said  Henry  Hudson  was  over  eighteen  years  of  age,  and  was  of 
sound  and  disposing  mind,  and  not  acting  under  duress,  menace, 
fraud,  undue  influence  or  misrepresentation. 

SAMUEL  SNYDER. 

Subscribed  and  sworn  to  in  open  court  before  me  this  fifth 
day  of  February,  1908. 

A.  L.  KENNEDY, 
Deputy  County  Clerk. 
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No.  24. — ^Testimony  of  Applicant  on  Probate. 

(§  182) 
[Title  of  Court  and  Estate.] 

William  Hudson,  being  duly  sworn  in  open  court,  testifies  as 
follows  : 

I  am  the  person  named  as  executor  in  the  document  now  shown 
to  me,  marked  as  filed  in  this  court  on  the  fifth  day  of  February, 
1908,  purporting  to  be  the  last  will  and  testament  of  Henry 
Hudson.  I  reside  in  the  city  of  Santa  Bosa,  county  of  Sonoma, 
state  of  California,  and  am  of  the  age  of  twenty-five  years.  T 
knew  said  Henry  Hudson;  he  is  dead;  he  died  on  or  about  the 
first  day  of  January,  1908,  at  his  residence  in  the  city  of  Santa 
Bosa  in  said  county  and  state.  At  the  time  of  his  death  he  was 
a  resident  of  said  county;  and  he  left  estate,  both  real  and  per- 
sonal, in  said  county,  and  also  in  the  city  and  county  of  San  Fran- 
cisco, in  said  state.  Said  real  estate  is  of  the  value  of  twenty- 
three  thousand  dollars  or  thereabouts,  and  the  annual  rents,  is- 
sues and  profits  of  said  real  estate  amount  to  the  sum  of  three 
thousand  dollars,  or  thereabouts.  The  personal  property  is  of  the 
value  of  two  thousand  seven  hundred  dollars  or  thereabouts. 
Said  estate  in  respect  of  which  the  probate  of  said  will  has  been 
applied  for  does  not  exceed  the  value  of  twenty-six  thousand  dol- 
lars. All  of  the  estate  of  said  deceased  is  common  property,  ex- 
cept the  real  property  in  San  Francisco.  Said  document  came 
into  my  possession  by  being  handed  to  me  by  Elizabeth  Hudson, 
the  widow  of  said  deceased,  and  I  believe  the  same  to  be  his  last 
will  and  testament.  The  next  of  kin  of  said  deceased  are  said 
Elizabeth  Hudson,  his  widow,  and  William  Hudson  and  Percy 
Hudson,  his  children,  aged  respectively,  fifty,  twenty-five  and 
twenty-two  years,  all  residing  in  said  city  of  Santa  Rosa,  except 
said  Percy  Hudson,  who  resides  at  Auburn,  California.  On  the 
ninth  day  of  May,  1907,  when  said  will  was  executed,  said  de- 
ceased was  over  eighteen  years,  being  of  the  age  of  sixty  years 
or  thereabouts,  and  was  of  sound  and  disposing  mind. 

WILLIAM  HUDSON. 
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Subscribed  and  sworn  to  in  open  court  before  me  this  fifteenth 
day  of  February,  1908. 

A.  L.  KENNEDY, 
Deputy  County  Clerk. 


Ho.  S5. — ^Another  Form  of  Testimony  of  Witness  and  Applicant 

on  Probate  of  Will 

Itt  the  Matter  of  the  Estate  of  "^  .„    ^  -  ttt'j^ 

I  Testimony  of  Witness  on 


Deceased. 


'  r         Probate  of  WilL 


State  of  California, 

City  and  County  of  San  Francisco 

^  of  lawful  age,  and  a  competent  witness,  being  duly 


sworn  in  open  court,  testifies  as  follows: 

I  reside  in  the ,  county  of ,  state  of  California. 

I  kuew on  the day  of ,  190 — ,  the  date  of 

the  instrument  now  shown  to  me,  marked  as  filed  in  this  court 

on  the  day  of ,  190 — ,  purporting  to  be  the  last 

will  and  testament  of  the  said 

I  am  one  of  the  subscribing  witnesses  to  said  instrument.    I 

also  knew  at  the  said  date  of  said  instrument the  other — 

of  said  subscribing  witnesses. 

The  said  instrument  was  signed  and  sealed  by  the  said 

at ,  in  the  county   of ,  on  the   said day   of 

,    190 — ,    the    day    it     bears    date,    in    the    presence 

of  myself  and  of  said  ,  and  the  said  thereupon 

published  the  said  instrument  as,  and  declared  to  us  the  same 
to  be, last  will  and  testament  and  requested  us  in  attesta- 
tion thereof  to  sign  the  same  as  witnesses.    The  said  

and  I  then  and  there  in  the  presence  of  the  said and  in  the 

presence  of  each  other,  subscribed  our  names  as  witnessed  to  the 
said  instrument. 

At  the  time  of  executing  the  said  instrument,  to  wit,  the 

day  of  ,  190 — ,  the  said  was  over  the  age  of 

eighteen  years,  to  wit,  of  the  age  of years  or  thereabouts, 
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and  was  of  sound  and  disposing  mind,  and  not  acting  under 
duress,  menace,  fraud  or  undue  influence . 


Subscribed  and  sworn  to  in  open  court  before  me,  this 
day  of ,  190—. 


Deputy  County  Clerk. 


In  the  Superior  Court  of  the  State  of  Calif omia,  in  and  for  the 

City  and  County  of  San  Francisco. 

In  the  Matter  of  the  Estate  of  ^       ,-,    ^.  ^  a     ^^ 

Testimony  of  Applicant  on 

Probate  of  WilL 


Deceased. 

State  of  California, 

City  and  County  of  San  Francisco 


-,  being  duly  sworn  in  open  court,  testifies  as  follows; 


I  am the  person —  named  as execu in  the  docu- 
ment now  shown  to  me,  marked  as  filed  in  this  court  on  the 

day  of ,  190 — ,  purporting  to  be  the  last  will  and  testa- 
ment of . 

I  reside  in  the  county  of ,  and  am  of  the  age 

of  twenty-one  years  and  upwards. 

I  knew  said ;  he  is  dead ; he  died  on  or  about  the 

day   of ,  190 — ,   at in   the  county 

of ,  State  of  California. 

At  the  time  of death,  he  was  a  resident  of  the 

,  county  of ,  and  left  an  estate in  the 

county  of ,  State  of  California, 

The  real  estate  is  of  the  value  of  $ ,  or  thereabouts,  and 

the  annual  rents,  issues  and  profits  of  said  real  estate  amount 
to  the  sum  of ,  or  thereabouts. 

The  personal  property  is  of  the  value  of  $ ,  or  there- 
abouts. 
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The  said  estate  and  effects,  for  or  in  respect  of  which  the 
probate  of  said  will  has  been  applied  for  does  not  exceed  the 

value  of  $ of  the  estate  of  said  deceased  is property, 

the  same  having  been  acquired marriage. 

The  said  document  came  into  my  possession  as  follows,  to  wit : 
,  and  I  believe  the  same  to  be last  will  and  testa- 
ment   . 


The  next  of  kin  of  said  deceased  are 


On  the  day  of  ,    190 — ,  when    said    will  was 

executed,  said  deceased  was  over  the  age  of  eighteen  years,  being 

of  the  age  of  years  or  thereabouts,  and  was  of  sound 

and  disposing  mind. 


Subscribed  and  sworn  to  in  open  court,  before  me,  this 
day  of ^  190—. 


Deputy  County  Clerk. 


No.  26.— Oertiflcate  of  Probate  of  WUL 

(§  183) 
[Title  of  Court  and  Estate.] 

State  of  California, 
County  of  Sonoma, 

I,  M.  B.  Field,  judge  of  said  superior  court,  hereby  certify  that 
on  the  fifth  day  of  February,  1908,  the  annexed  instrument  was  ad- 
mitted to  probate  as  the  last  will  and  testament  of  Henry  Hud- 
son, deceased,  and,  from  the  proofs  taken  and  the  examinations 
therein,  the  said  court  finds  as  follows : 

That  said  Henry  Hudson  died  on  or  about  the  first  day  of 
January,  1908,  in  the  county  of  Sonoma,  state  of  California;  that 
at  the  time  of  his  death  he  was  a  resident  of  said  county;  that 
said  annexed  will  was  duly  executed  by  the  said  decedent  in  the 
county  of  Sonoma  aforesaid,  and  signed  by  said  testator  in  the 
presence  of  Samuel  Snyder  and  Helen  Hastings,  the  subscribing 
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witnesses  thereto,  also  that  he  acknowledged  the  execution  of  the 
same  in  their  presence,  and  declared  the  same  to  be  his  last  will 
and  testament,  and  said  witnesses  attested  the  same  at  his  request, 
in  his  presence,  and  in  the  presence  of  each  other;  that  said  de- 
cedent, at  the  time  of  executing  said  will,  was  over  eighteen 
years  of  age,  was  of  sound  and  disposing  mind,  and  not  under 
duress,  menace,  fraud  or  undue  influence,  nor  in  any  respect  in- 
competent to  devise  and  bequeath  his  estate. 

In  witness  whereof  I  have  signed  this  certificate  and  caused  the 
same  to  be  attested  by  the  clerk  of  said  court,  under  the  seal 
thereof,  this  fifth  day  of  February,  1908. 

M.  B.  FIELD, 
Judge  of  the  Superior  Court. 
Attest:  A.   C.   STEWART, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk. 


No.  27. — ^Another  Form  of  Oertiflcate. 
In  the  Matter  of  the  Estate  of 


I  Certificate  of  Proof  of  Will 
(         and  of  Facts  Found. 


Deceased.  J 
State  of  California, 

^'SS 

City  and  County  of  San  Francisco, 

I, ,  judge  of  the  superior  court  of  said  county,  do  hereby 

certify: 

That  on  the day  of ,  190 — ,  the  annexed  instru- 
ment was  admitted  to  probate  as  the  last  will  and  testament  of 

,  deceased;  that  the  testimony  taken  on  the  probate  of 

said  will,  reduced  to  writing  and  signed  by  the  witnesses  respec> 
tively,  is  filed  in  this  court,  and  from  the  proofs  taken  and  the 
examinations  had  therein,  the  said  court  finds  as  follows:  That 

said  — ^—  died  on  or  about  the day  of ,  190 — , 

in  the  county  of  ,  state  of  ;  that  at  the  time  of 

' death was  a  resident  of  the  said  city  and  county 
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of  San  Francisco,  state  of  California;  that  the  said  annexed  will 

was  dnly  executed  by  the  said  decedent  in lifetime,  in  the 

county  of ,  state  of ^  and  signed  by  the  tes- 

tat in  the  presence  of and the  subscribing  wit- 
nesses, thereto ;  also  that acknowledged  the  execution  of  the 

same  in  their  presence,  and  declared  the  same  to  be last  will 

and  testament,  and  the  said  witnesses  attested  the  same  at 

request,  in presence  and  in  the  presence  of  each  other,  that 

the  said  decedent,  at  the  time  of  executing  said  will,  was  of  the 
age  of  eighteen  years  and  upwards,  was  of  sound  and  disposing 
mind,  and  not  acting  under  duress,  menace,  fraud  or  undue  in- 
fluence, nor  in  any  respect  incompetent  to  devise  and  bequeath 

estate. 

In  witness  whereof,  I  have  signed  this  certificate  and  caused  the 
same  to  be  attested  by  the  clerk  of  said  court,  under  the  seal  there- 
of, this day  of ,  190—. 


Judge  of  the  Superior  Court 

Attest:  , 

Clerk. 

By — , 

Deputy  Clerk. 


No.  28. — Certificate  of  Bejection  of  WilL 

(§  183) 
[Title  of  Court  and  Estate.] 

State  of  California, 

^  ss. 
County  of  Sonoma, 

I,  M.  B.  Field,  judge  of  the  said  superior  court,  do  hereby  cer- 
tify that  on  .the  fifth  day  of  February,  1908,  the  annexed  instru- 
ment was  filed  in  the  above-named  court,  together  with  the  peti- 
tion of  William  Hudson,  praying  that  the  same  be  admitted  to  pro- 
bate as  the  last  will  and  testament  of  Henry  Hudson,  deceased; 
and  said  matter  coming  on  regularly  for  hearing  before  said  court 
on  the  fifth  day  of  February,  1908,  and  the  matter  then  being 
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submitted  for  decision,  said  court  entered  its  judgment  rejecting 
said  will,  and  ordered  that  the  same  be  not  admitted  to  probate. 

In  witness  whereof  I  hereunto  set  my  hand  this  fifth  day  of 
February,  1908. 

M.  B.  FIELD. 
Judge  of  Superior  Court 


No.  29.— Order  Admitting  Will  to  Probate. 

(§  183) 
[Title  of  Court  and  Estate.] 

The  petition  of  William  Hudson,  heretofore  filed  in  the  above- 
entitled  matter,  praying  for  the  admission  to  probate  of  a  certain 
document  filed  herein,  purporting  to  be  the  last  will  and  testa- 
ment of  Henry  Hudson,  deceased,  and  also  praying  that  he  be  ap- 
pointed executor  thereof,  and  have  letters  testamentary  thereon 
granted  to  him,  coming  on  regularly  this  day  to  be  heard,  and 
the  matter  being  submitted  for  decision,  it  is  ordered  that  said 
document  be  admitted  to  probate  as  the  last  will  and  testament  of 
said  deceased ;  that  said  William  Hudson  be  and  he  hereby  is  ap- 
pointed executor  thereof,  and  that  letters  testamentary  thereon 
be  issued  to  said  William  Hudson  upon  his  taking  the  oath  re- 
quired by  law  and  giving  bonds  in  the  sum  of  twenty-five  thou- 
eand  dollars. 

And  it  is  adjudged  and  decreed  that  the  estate  of  said  decedent 
exceeds  ten  thousand  dollaris  in  value. 

Done  in  open  court  this  fifth  day  of  February,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  80.— Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

The  petition  of  T.  M.  and  G.  B.,  heretofore  filed  in  the  above- 
entitled  matter,  praying  for  the  admission  to  probate  of  a  certain 
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document  filed  herein,  purporting  to  be  the  last  will  and  testa- 
ment of  P.  C,  deceased,  and  to  be  appointed  executor  thereof, 
and  that  letters  testamentary  be  granted  to  said  petitioner,  this 
day  coming  on  regularly  to  be  heard,  and  due  proof  being  made 
that  notice  has  been  duly  given  of  the  time  appointed  for  prov- 
ing said  will,  and  for  hearing  said  petition,  according  to  law,  to 
all  parties  interested;  and,  after  examining  the  said  petitioner 
and  M.  E.  and  H.  W.,  the  subscribing  witnesses  to  said  will,  from 
which  it  appears  that  said  document  is  the  last  will  and  testament 
of  said  P.  C,  deceased;  that  it  was  executed  in  all  particulars 
as  required  by  law,  and  that  the  said  testator,  at  the  time  of  the 
execution  of  the  same,  was  of  sound  and  disposing  mind,  and  not 
acting  under  undue  influence,  menace,  fraud,  or  duress,  and  that 
said  testator  died  on  the  eleventh  day  of  April,  1908 ;  that  he  was 
a  resident  of  the  county  of  Butte,  state  of  California,  at  the  time 
of  his  death;  that  the  value  of  said  estate  is  estimated  at  one 
hundred  thousand  dollars. 

It  is  ordered  that  the  said  document  heretofore  filed,  purport- 
ing to  be  the  last  will  and  testament  of  said  P.  C,  deceased,  be 
admitted  to  probate  as  the  last  will  and  testament  of  said  de- 
ceased; that  said  T.  M.  and  G.  B.  be,  and  they  hereby  are,  ap- 
pointed executors  thereof;  and  that  letters  testamentary  thereon 
issue  to  said  petitioners  upon  taking  the  oath  required  by  law,  it 
being  provided  in  said  will  that  no  bond  shall  be  required  of  the 
executors. 


No.  31. — ^Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

The  petition  of praying  for  the  admission  to  probate  of 

a  certain  document  filed  in  this  court,  purporting  to  be  the  last 
will  and  testament  of ,  deceased,  and  that  letters  testa- 
mentary be  issued  to  said  petitioner this  day  coming  on  reg- 
ularly to  be  heard,  and  due  proof  being  made  to  the  satisfaction 
of  this  court  that  notice  had  been  given  according  to  law  of  the 
time  and  place  of  hearing  said  petition,  and  after  examining  the 

said  petitioner —  and  ,  the  subscribing  witnesses  to  the 

wiU,  produced  in  behalf  of  said  petitioner — i  and  it  duly  ap* 
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pearing  to  said  eonrt  that  said died  on  the day  ol 

« ,  190 — ,  resident  of  the county  of . 

It  is  ordered  that  the  said  document  heretofore  filed,  purport- 
ing to  be  the  last  will  and  testament  of  said ,  deceased,  be 

admitted  to  probate  as  the  last  will  and  testament  of  said , 

deceased ;  that  said be,  and  — ^he hereby  appointed 

,  and  that  letters issued  to  said  petitioner —  upon 

giving  the  bond  required  by  law  for  the  faithful  execution  of 
the  duties  of  the  trust  as  such in  the  sum  of dol- 
lars, with  sufficient  sureties,  to  be  approved  by  the  superior 
court  judgCf  and  upon  taking  the  oath  as  required  by  law. 


No.  82.— Order  Admitting  Will  to  Probate  Without  Bondf. 

[Title  of  Court  and  Estate.] 

The  petition  of  — : ,  praying  for  the  admission  to  probate  of 

a  certain  document  filed  in  this  court,  purporting  to  be  the  last 
will  and  testament  of ,  deceased,  and  that  letters  testamen- 
tary be  issued  to  said  petitioner this  day  coming  on  regularly 

to  be  heard,  and  due  proof  being  made  to  the  satisfaction  of  thie 
court  that  notice  had  been  given  according  to  law  of  the  time  and 
place  of  hearing  said  petition,  and  after  examining  the  said  peti- 
tioner—  and ,  the  subscribing  witnesses  to  the  will,  pro- 
duced in  behalf  of  said  petitioner — ;  and  it  duly  appearing  to 

■aid  court  that  said died  on  the day  of ,  190 — , 

resident  of  the county  of 

It  is  ordered  that  the  said  document  heretofore  filed,  purport- 
ing to  be  the  last  will  and  testament  of  said ,  deceased,  be 

admitted  to  probate  as  the  last  will  and  testament  of  said , 

deceased;  that  said  be,  and  — ^he  hereby  ap- 
pointed   ,  and  that  letters  issued  to  said  petitioner. 

Done  in  open  court|  this day  of ,  190 — . 


Judge  of  the  Superior  Court. 
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CHAPTEE  IV. 

CONTEST  07  WILL  AFTEB  PBOBATB. 

Ko.  33.  Petition  to  roToke  the  probate  of  a  will* 

No.  34.  Another  form  of  petition. 

No.  35.  Another  form  of  petition. 

No.  36.  Citation  on  application  to  revoke  probate. 

No.  37*  Order  revoking  probate. 

No.  33.— Contest  of  WiU  After  Probate. 

(§  185) 
[Title  of  Court  and  Estate.] , 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Percy  Hudson  respectfully  represents  that  he  is 
a  son  and  heir  of  Henry  Hudson  who  died  in  Sonoma  county, 
California^  on  or  about  January  1,  1908. 

That  on  the  fifth  day  of  February,  1908,  an  order  of  this  court 
was  made  admitting  to  probate  a  writing  purporting  to  be  the 
last  will  of  said  deceased,  and  at  the  same  time  the  court  made  an 
order  appointing  William  Hudson  executor  of  said  will,  and  also 
made  its  certificate  of  the  proof  and  the  facts  found,  and  such 
proceedings  were  then  had  that  the  said  William  Hudson  qualified 
as  executor,  and  he  is  now  the  executor  of  said  wilL 

That  your  petitioner  is  informed  and  believes,  and  therefore 
alleges,  that  said  writing  is  not  the  last  will  of  said  deceased,  but 
that  said  writing  is  a  forged  instrument  drawn  by  one  Anson 
Smith,  after  the  death  of  said  decedent 

Wherefore  your  petitioner  prays  that  the  order  admitting  to 
probate  said  pretended  will  be  set  aside ;  that  the  letters  testamen- 
tary heretofore  issued  to  said  William  Hudson  be  revoked;  and 
that  letters  of  administration  be  granted  to  your  petitioner. 

Dated  June  4^  1908. 

PERCY  HUDSON, 
Petitioner. 
CLAY  TALLMAN, 

Attorney  for  Petitioner. 


1082  PROBATE  LAW. 


I  No.  34. — ^Another  Form  of  Petition. 

* 

The  petition  of  respectfully  represents: 

That  died  in  the  county  of  ,  state  of 

on  the day  of ,  19 — ,  being  at  that  time  a 


resident  of  the  ,  county  of  ,  state  of  ;  and 

thereafter  such  proceedings  were  had  in  this  court  that  a  docu- 
ment dated  the day  of 19 — ,  was  duly  admitted  to 

probate  by  this  court  by  its  order  made  and  entered  on  the 

day  of ,  19 — ,  and ,  who  was  named  in  said  docu- 
ment as  executor,  was  duly  appointed  as  such  by  said  order,  and 
immediately  qualified  and  entered  upon  the  duties  of  his  trust  as 
the  executor  of  the  last  will  and  testament  of  said  decedent; 

That  said  document  was  not  the  last  will  and  testament  of  said 
decedent,  and  a  last  will  and  testament  has,  since  the  entry  of  said 
order,  been  discovered,  which  was  duly  executed  by  said  decedent 
and  authenticated  as  required  by  law,  and  is  presented  to  the  court 
for  probate  and  filed  herewith. 

(Follow  Bubds.  2,  3,  4,  and  5  of  Form  No.  4.) 

Wherefore  your  petitioner  prays  that  the  probate  of  said  docu- 
ment hereinbefore  first  referred  to  be  revoked;  that  the  letters 

testamentary  heretofore  issued  herein  to be  revoked;  that 

the  document  last  hereinbefore  referred  to  as  the  last  will  and 
testament  of  said  decedent  be  admitted  to  probate,  and  that  letters 

testamentary  thereon  be  issued  to ,  the  person  named  in  the 

last-mentioned  will  and  testament  as  the  executor  thereof. 

No.  35.— Another  Form  of  Petition. 
[Title  of  Court  and  Estate.], 

The  petition  of  A.  B.  respectfully  alleges  that  on  the  4th  day  of 
August,  190;.,  an  order  of  court  was  made  admitting  to  probate 
a  writing  purporting  to  be  the  last  will  of  G.  D.,  deceased,  and 
at  the  same  time  the  court  made  an  order  appointing  E.  F.  exec- 
utor of  said  will,  and  also  made  its  certificate  of  the  proof  and 
the  facts  found,  and  such  proceedings  were  then  had  that  the  said 
E.  F.  qualified  as  executor,  and  he  is  now  the  executor  of  said  wilL 

Tour  petitioner  further  states  that  the  will  admitted  to  probate 
as  aforesaid  was  not  the  last  will  of  said  decea^d.    That  peti- 
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tioner  has  in  his  possession  an  olographic  will  of  said  deceased 
made  by  him  after  he  signed  the  paper  admitted  to  probate  as 
aforesaid. 

Wherefore  petitioner  prays  that  the  order  admitting  to  probate 
the  paper  dated  April  1,  1907,  as  the  last  will  of  the  deceased,  be 
revoked. 


No.  36. — Citation  on  Application  to  Revoke  Probate. 

(§  186) 
[Title  of  Court  and  Estate.] 

To  William  Hudson,  Executor  of  the  Will  of  Henry  Hudson,  De- 
ceased, and  to  Elizabeth  Hudson,  Percy  Hudson,  and  William 
Hudson,  Legatees,  Devisees,  and  Heirs  of  Said  Deceased : 
You  and  each  of  you  are  hereby  notified  that  a  petition  has  been 
filed  in  the  above-entitled  court  to  revoke  the  probate  of  the  will  of 
Henry  Hudson,  deceased,  and  you  are  cited  to  appear  in  said 
court,  at  the  courthouse  in  said  county,  on  the  fourteenth  day  of 
June,  1908,  at  the  hour  of  10  o'clock  A.  M.  of  that  day,  and  show 
cause,  if  any  you  can,  why  the  probate  of  said  will  should  not  be 
revoked. 
Dated  June  4,  1908. 

A.  C.  STEWART, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk. 

No.  37. — Order  Bevoldng  Probate. 

(§  189) 
[Title  of  Court  and  Estate.] 

It  is  hereby  ordered  that  the  order  made  February  5,  1908,  ad- 
mitting to  probate  a  document  purporting  to  be  the  last  will  of 
Henry  Hudson,  deceased,  be  and  the  same  is  hereby  annulled  and 
revoked. 
Done  in  open  court  this  fourteenth  day  of  June,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 
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CHAPTER  V. 

PBOBATE  OF  FOBEIGN  WILLa 

No.  88.  Petition  for  letters. 

No.  39.  Another  form  of  petition. 

No.  40.  Order  appointing  time  for  hearing. 

No.  41.  Notice  of  hearing  of  petition. 

No.  42.  Order  admitting  will  to  probate. 

No.  43.  Another  form  of  order. 

No.  38.— Petition  for  Letters. 

(§  196) 

In  the    Superior  Court  of  the  County  of  Sonoma,  State  of  CM- 

fomia. 

In  the  Matter  of  the  Last  Will' 
and  Testament  of  Eugene 
Hutchinson,  Deceased. 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Clarence  Ashton  respectfully  alleges  that  he  is  a 
resident  of  the  city  of  Helena,  county  of  Lewis  and  Clarke,  state 
of  Montana;  that  Eugene  Hutchinson  departed  this  life  in  said 
city  of  Helena  on  January  27,  1908,  leaving  a  last  will;  that 
said  will  names  your  petitioner  executor  thereof;  that  said  will 
was  duly  admitted  to  probate  by  the  district  court  in  said  county 
of  Lewis  and  Clarke  on  March  20,  1908,  and  letters  testamentary 
thereon  duly  issued  to  your  petitioner  on  said  date ;  that  your  peti- 
tioner ever  since  has  been  and  now  is  the  duly  authorized  executor 
of  said  will;  and  that  he  herewith  presents  a  duly  authenticated 
copy  of  said  will  and  of  the  said  foreign  probate  thereof. 

Tour  petitioner  further  alleges  that  at  the  time  of  his  death  said 
deceased  owned  real  estate  situated  in  the  county  of  Sonoma,  state 
of  California,  the  character  and  probable  value  of  which  are  as 
follows :  A  dairy  ranch  of  five  hundred  acres,  of  the  value  of  twenty 
thousand  dollars,  or  thereabouts. 

That  the  names,  ages,  and  residences  of  the  devisees  and  legatees 
of  said  decedent  are  as  follows :  Alice  Hutchinson,  his  widow,  aged 
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forty  years,  and  Helen  Hutchinson,  his  daughter,  aged  eighteen 
years,  both  residing  at  Helena,  Montana. 

That  the  names,  ages,  and  residences  of  the  heirs  of  said  de- 
cedent are  as  follows:  Alice  Hutchinson,  his  widow,  aged  forty 
years;  Helen  Hutchinson,  his  daughter,  aged  eighteen  years;  and 
Charles  Hutchinson,  his  son,  aged  twenty-one  years,  all  residents 
of  Helena,  Montana. 

That  your  petitioner  consents  to  act  as  executor  under  said  will 
in  respect  to  its  operation  on  said  real  estate  in  said  Sonoma 
county. 

Wherefore  your  petitioner  prays  that  said  authenticated  copy  of 
said  will  and  of  the  probate  thereof  be  admitted  to  probate  and  be 
filed  and  recorded  as  the  last  will  of  said  deceased,  and  that  letters 
testamentary  thereon  be  granted  to  your  petitioner;  that  for  such 
purpose  a  time  for  proving  said  will  be  appointed,  and  that  aU 
persons  interested  be  notified  and  directed  to  appear  at  the  ap- 
pointed time;  and  that  all  other  proper  and  necessary  orders  be 
made  in  the  premises. 

Dated  April  1,  1908. 

CLAEBNCB  ASHTON, 

Petitioner. 
ALEX.  McCLELLAN, 

Attorney  for  Petitioner. 


No.  39.— Another  Form  of  Petition. 
[Title  of  Court  and  Estate.] 

The  petition  of respectfully  states: 

That died  on  or  about  the day  of ,  19 — , 

in  the  county  of ,  state  of ^  and  was  at  the  time  of 

his  death  a  resident  of  the  county  of ,  in  the  state  of ; 

that  he  left  a  last  will  and  testament,  which  has  been  duly  admitted 

to  probate  in  the court  of  the  county  of ,  state  of 

^  an  exemplified  copy  of  which  last  will  and  testament,  and 

of  the  order  of  said  court  admitting  it  to  probate,  is  presented  and 
filed  herewith  and  made  a  part  hereof;  that  said  court  at  the  time 
of  making  said  order  was  a  court  of  competent  jurisdiction,  and 
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had  jurisdiction  of  the  subject  matter  and  of  all  parties  interested 
in  the  estate  of  said  decedent ;  that  petitioner  is  interested  in  said 
estate.     [Proceed  as  in  Form  No.  4.] 


No.  40. — Order  Appointing  Time  for  Hearing. 

(§  196). 
[Title  of  Court  and  Estate.] , 

A  petition  by  Clarence  Ashton  having  been  filed  in  this  court 
for  the  probate  of  the  last  will  of  Eugene  Hutchinson,  deceased, 
which  petition  alleges  that  said  will  has  been  duly  admitted  to 
probate  in  the  district  court  of  Lewis  and  Clarke  County,  Mon- 
tana; and  a  duly  authenticated  copy  of  said  will  and  of  said 
foreign  probate  having  been  produced  and  filed  in  this  court,  it  is 
ordered  that  Monday,  the  twenty-fifth  day  of  April,  1908,  at  10 
o'clock  A.  M.  of  that  day,  be  and  the  same  is  heret)y  appointed  as 
the  time  for  hearing  said  petition;  and  the  clerk  of  this  court  is 
hereby  directed  to  give  due  notice  thereof  as  required  by  law. 

Dated  April  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  41.— Notice  of  Hearing  of  Petition. 

(§  196) 

The  notice  of  the  hearing  of  a  petition  to  probate  a  foreign  will 
does  not  differ  from  the  notice  required  in  the  case  of  the  original 
probate  of  a  domestic  will,  as  to  which  see  Form  No.  12. 
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No.  42.— Order  Admitting  WiH  to  Probate. 

(§  198) 
[Title  of  Court  and  Estate.] 

The  petition  of  Clarence  Ashton,  heretofore  filed  in  the  above- 
entitled  matter,  praying  for  the  admission  to  probate  of  a  certain 
foreign  will  filed  herein  purporting  to  be  the  last  will  of  Eugene 
Hutchinson,  deceased,  and  also  praying  that  letters  testamentary 
thereon  be  issued  to  him,  coming  on  regularly  to  be  heard  this  day, 
and  said  matter  having  been  submitted  for  decision,  it  is  ordered 
that  said  will  be  admitted  to  probate  as  the  last  will  of  said  de- 
cedent; that  said  Clarence  Ashton  be  and  he  is  hereby  appointed 
executor  thereof;  and  that  letters  testamentary  thereon  issue  to 
said  petitioner  upon  his  taking  the  oath  required  by  law  and  giv* 
ing  bonds  in  the  sum  of  eight  thousand  dollars. 

Done  in  open  court  this  twenty-fifth  day  of  April,  1908. 

M   B.  FIELD, 
Judge  of  Superior  Court. 


Ho.  43. — ^Another  Form  of  Order. 

[Title  of  Court  and  Estate.], 

The  petition  of ,  asking  that  a  document  filed  therewith, 

purporting  to  be  the  last  will  and  testament  of ,  deceased, 

be  admitted  to  probate,  and  that  ,  who  is  named  therein 

as  executor,  be  appointed  as  such,  and  that  letters  testamentary 

be  issued  to  said ,  coming  on  regularly  this  day  to  be  heard, 

and  due  proof  being  made  that  notice  has  been  duly  given  of 
the  time  appointed  by  this  court  for  proving  said  will  and  hearing 
said  petition ;  that  said  order  has  been  duly  served  upon  all  parties 

interested  in  said  estate  according  to  law;  that  said  died  , 

testate,  at ,  on  the day  of ,  19 — ;  and  it  ap- 
pearing by  the  duly  authenticated  copy  of  said  will  and  the  probate 
thereof  that  laid  will  has  been  proved,  allowed,  and  admitted  to  , 
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probate  in  another  of  the  United  States,  to  wit,  [or  in  a 

foreign  country,  to  wit, ] ;  and  it  further  appearing  that  said 

will  was  duly  executed  according  to  the  law  of  said  state;  and  it 
appearing  that  the  personal  property  of  said  estate  situated  in  this 
state  is  of  the  value  of  five  thousand  dollars,  and  that  the  annual 
rents  and  profits  of  the  realty  belonging  thereto  situated  in  thia 
state  amount  to  one  thousand  dollars; 

It  is  therefore  ordered  that  said  will  be  and  the  same  is  hereby 
admitted  to  probate,  and  that  letters  testamentary  be  issued  thereon 
to ,  the  person  named  in  said  will  as  executor,  upon  his  giv- 
ing bonds  in  the  sum  of  twelve  thousand  dollars,  to  be  approved 
by  the  judge  of  this  court  (or  in  case  the  will  requests  that  he  be 
appointed  without  bonds,  the  order  may  be  that  letters  testamen- 
tary issue  to y  the  person  named  in  said  will,  without  bonds^ 

the  testator  having  so  directed  in  his  will). 
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CHAPTER  VI. 

PBOBATE  OF  LOST  OB  DESTBOTED  WILLa 

No.  45.  Petition  to  establish  destroyed  wilL 

No.  46.  Certificate  establishinsr  destroyed  irill* 

No.  47.  Order  admitting  will  to  probate. 

No.  48.  Another  form  of  certificate. 

No.  46.— Petition  to  Establish  Destroyed  WOL 

(§§  200-204) 

In  the  Matter  of  the  Destroyed.  Will 
of  Henry  Hudson,  Deceased. 

The  petition  to  establish  and  probate  a  lost  or  destroyed  will 
may  follow  Form  No.  4,  except  the  second  paragraph  and  the 
prayer. 

The  second  paragraph  should  read:  ''That  said  decedent  left  a 
list  wiU  which  was  in  existence  and  unrevoked  at  the  time  of  his 
deathy  but  which  was  accidentally  destroyed  by  a  fire  burning  the 
residence  of  said  deceased  with  its  contents,  on  January  10,  1908"; 
and  that  the  provisions  of  said  will  were  substantially  as  follows : 
[Set  forth  the  substance  of  the  will  in  full.]  If  a  copy  of  the 
will  is  presented,  then  instead  of  the  last  allegation,  allege  that  ''a 
copy  of  said  will  is  herewith  attached,  marked  Exhibit  A." 

The  prayer  may  be:  ''Wherefore  your  petitioner  pra3rs  that 
proof  of  the  contents  of  said  will  be  taken,  that  the  same  be  estab- 
lished and  admitted  to  probate,  that  your  petitioner  be  appointed 
executor  thereof,  and  that  letters  testamentary  thereon  be  granted 
to  him." 

Probsle  Laip^-«69 
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No.  46.— Oertiflcate  Establishing  Destroyed  WilL 

(§  203) 
[Title  of  Court  and  Cause.] 

I,  M.  B.  Field,  judge  of  said  superior  court,  do  hereby  certify 
that  on  February  5,  1908,  the  destroyed  will  of  Henry  Hudson,  de- 
ceased, the  provisions  of  which  are  herein  set  forth,  was  duly  estab- 
lished and  admitted  to  probate  in  said  court,  and  that  from  the 
proofs  taken  and  the  examination  herein  had  said  court  finds  that 
the  provisions  of  said  will  were  as  follows:  ''I,  Henry  Hudson, 
give,  devise,  and  bequeath  all  my  property,  real,  personal  and 
mixed,  to  my  wife  Elizabeth  Hudson ;  and  I  appoint  her  executrix 
of  this  my  will,  and  direct  that  she  act  as  such  without  giving 
bonds." 

I  further  certify  that  said  court  finds  that  said  Henry  Hudson 
died  on  or  about  the  first  day  of  January,  1908,  in  the  county  of 
Sonoma,  state  of  California ;  that  at  the  time  of  his  death  he  was  a 
resident  of  said  county;  that  said  will  was  duly  executed  by  said 
decedent  in  the  county  of  Sonoma  aforesaid;  and  signed  by  said 
testator  in  the  presence  of  Samuel  Snyder  and  Helen  Hastings,  the 
subscribing  witnesses  thereto;  also  that  he  acknowledged  the  ex* 
ecution  of  the  same  in  their  presence,  and  declared  the  same  to  be 
his  last  will  and  testament,  and  said  witnesses  attested  the  same  at 
his  request,  in  his  presence,  and  in  the  presence  of  each  other;  that 
said  decedent,  at  the  time  of  executing  said  will,  was  of  the  age  of 
eighteen  years,  was  of  sound  and  disposing  mind,  and  not  under 
duress,  menace,  fraud,  or  undue  influence,  nor  in  any  respect  in- 
competent to  devise  and  bequeath  his  estate. 

In  witness  whereof,  I  have  signed  this  certificate  and  caused  the 
same  to  be  attested  by  the  clerk  of  said  court,  under  the  seal  there- 
of,  this  fifth  day  of  February,  1908. 

M.  B.  FIELD, 
Judge  of  the  Superior  Court 
Attest:  A.  C.  STEWAET, 

Clerk. 
By  A.  S.  Kennedy, 
Deputy  Clerk. 


FORMS— PKOBATE  OF  LOST  WILU  1091 


No.  47.— Order  Admitting  Will  to  Probate. 

(§§  200-204) 

[Title  of  Court  and  Cause.] 

The  petition  of  William  Hudson  to  have  the  destroyed  will  of 
Henry  Hudson,  deceased,  established  and  admitted  to  probate,  and 
also  to  have  said  William  Hudson  appointed  executor  thereof, 
coming  on  regularly  for  hearing  this  fifth  day  of  February,  1908, 
and  said  matter  being  submitted  for  decision,  it  is  ordered  that  said 
will  be  and  hereby  is  established  and  admitted  to  probate  as  the 
last  will  and  testament  of  said  deceased;  that  said  William  Hud- 
son  be  and  hereby  is  appointed  executor  thereof;  and  that  letters 
testamentary  be  issued  to  him  upon  taking  the  oath  prescribed  by 
law. 

Done  in  open  court  this  fifth  day  of  February,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  48. — Another  Form  of  Certificate  Establishing  Lost  or  De- 
stroyed Will. 

[Title  of  Court  and  Estate.] 

Now,  on  this day  of ,  19 — ,  the  petition  of to 

establish  as  the  last  will  and  testament  of ,  deceased,  a  cer- 
tain lost  (or  destroyed)  will  of  said  decedent,  and  it  appearing  that 

said died  on  or  about  the day  of ,  19 — ,  at  the 

county  of ,  state  of ,  and  was  at  the  time  of 

his  death  a  resident  of  the  county  of  ,  state  of 


That  in  his  lifetime  said  deceased  made  a  will,  which  was  in 
existence  and  had  not  been  revoked  at  the  time  of  his  death  (or 

was  fraudulently  destroyed  in  his  lifetime)  by  one ,  under 

the  following  circumstances  (state  fully  as  can  be  done  all  facts 
and  circumstances  of  fraud  connected  with  such  destruction) ;  that 

said  petitioner is  interested  in  the  estate  of  said  decedent^ 

being  a  legatee  under  said  lost  (or  destroyed)  will; 
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That  the  provisions  of  said  will  were  clearly  and  distinctly  proved 
by  two  credible  witnesses,  to  wit, and ,  whose  testi- 
mony was  reduced  to  writing,  signed  by  said  witnesses  respectively, 
and  filed  herein; 

That  the  provisions  of  said  will  as  proved  by  said  witnesses  are 
as  follows: 

1.  Said  decedent  gave  and  bequeathed  all  of  the  community 
property  of  which  by  law  he  could  make  testamentary  disposition 

to  his  two  children, and ,  share  and  share  alike,  and 

provided  in  said  will  that  his  wife, ,  should  have  that  por- 
tion of  the  community  property  to  which  she  was  entitled  by  law, 
to  wit,  one  half,  and  that  he  deemed  that  said  half  of  said  com- 
munity property  would  be  a  sufficient  provision  for  her;  that  all 
the  property  possessed  by  him  was  and  is  the  community  property 
of  himself  and  his  said  wife, ; 

2.  He  appointed  his  said  wife  executrix  of  his  said  last  will  and 
testament; 

That  said  will  was,  on  or  about  the day  of ,  19 — , 

duly  executed  by  said  ,  deceased,  in  his  lifetime,  in  the 

county  of ,  state  of ,  in  the  presence  of 

and    ,  the    subscribing    witnesses    thereto  ;  that    decedent 

acknowledged  the  execution  of  the  same  in  their  presence,  and  de- 
clared it  to  be  his  last  will  and  testament,  and  the  said  witnesses 
attested  the  same  thing  at  his  request  and  in  his  presence,  by  sub- 
scribing their  names  as  witnesses  thereto; 

That  said  decedent  at  the  time  of  executing  said  will  was  over 
the  age  of  eighteen  years,  was  of  sound  mind,  and  not  under 
duress,  menace,  or  undue  influence,  or  in  any  respect  incompetent 
to  devise  and  bequeath  his  estate. 

In  witness  whereof,  I  have  granted  this  certificate  under  my 

hand  and  the  seal  of  the  court  this day  of ,  19 — ,  and 

have  caused  the  same  to  be  attested  by  the  clerk  of  this  court. 


Judge  of  the Court 

[Seal]  Attest:  , 

Clerk. 
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CHAPTER  VIL 

PROBATE  OP  NUNCUPATIVE  WTLU 

So.  49.     Petition  for  probate  of  wilL 
No.  50.     Another  form  of  petition. 

No.  49.— Petition  for  Probate  of  Nunciipative  WilL 

(§  206} 
[Title  of  Court.] 

[n  the  Matter  of  the  Nuncupative  Will  of 
George  Allen,  Deceased. 

To  the  Honorable  Court  aforesaid: 

The  petition  of  Ida  Allen,  of  said  county  and  state,  respectfully 
represents: 

That  George  Allen  died  on  or  about  the  second  day  of  July, 
1908;  and  that  at  the  time  of  his  death  he  was  a  resident  of 
Sonoma  county,  California,  and  left  therein  an  estate  of  personal 
property. 

That  said  deceased  left  a  nuncupative  will;  that  more  than 
ten  days  have  elapsed  since  the  death  of  said  decedent;  that  six 
months  have  not  elapsed  since  the  testamentary  words  were 
spoken  by  the  decedent;  that  said  words,  or  the  substance  of 
them,  were  reduced  to  writing  within  eighteen  days  after  they 
were  spoken,  which  writing  is  hereto  attached,  made  a  part 
hereof y  and  marked  ''Exhibit  A";  and  that  the  estate  be- 
queathed by  said  will  does  not  exceed  one  thousand  dollars  in 
value. 

That  said  will  was  made  while  said  decedent  was  doing  duty 
on  board  the  ship  ''Alameda"  in  the  Pacific  Ocean,  and  while 
he  was  in  actual  fear  and  contemplation  of  immediate  death 
from  sunstroke. 

That  your  petitioner  is  named  executrix  in  said  will,  and  con- 
sents to  act  as  such. 

That  the  names,  ages,  and  residences  of  the  heirs  of  said  de- 
cedent are  as  follows:  Ida  Allen,  his  widow,  aged  thirty  years; 
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and  Mary  Allen,  his  daughter,  aged  seven  years,  both  residing 
at  Santa  Rosa,  California.  That  the  only  legatee  or  devisee 
named  in  said  will  is  the  aforesaid  Ida  Allen. 

That  the  only  estate  left  by  said  decedent  consists  of  seven 
hundred  dollars  on  deposit  in  the  Mutual  Savings  Bank  in  Santa 
Rosa,  California. 

Wherefore  your  petitioner  prays  that  said  will  be  admitted  to 
probate,  and  that  letters  testamentary  thereon  be  issued  to  her. 

IDA  ALLEN, 
Petitioner. 
WALTER  SCOTT, 

Attorney  for  Petitioner. 


No.  80.— Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

[Commence  as  in  Petition  for  Probate  of  a  Will,  executed  in 
the  presence  of  subscribing  witnesses,  and  follow  down  to  the 
paragraph  commencing  as  follows:] 

That  the  total  estate  of  deceased  does  not  exceed  in  value  the 
sum  of  one  thousand  dollars.  That  the  circumstances  surround- 
ing the  death  of  J.  B.  were  as  follows:  Deceased  and  H.  J.  and 
W.  D.  were  on  May  12,  1903,  passengers  on  the  schooner  *'C" 
from  San  Francisco,  California,  to  A.  M.  On  the  passage  a 
storm  arose,  and  the  said  schooner  fell  on  her  beam  ends,  and, 
when  the  vessel  fell  over,  deceased  was  thrown  against  the  main- 
mast with  such  force  that  his  right  arm  was  broken,  so  that  he 
was  unable  to  swim,  or  resist  death  by  drowning,  and  deceased 
became,  thereby,  in  great  fear  and  peril  of  death  on  account  of 
the  injury  aforesaid.  While  in  said  peril  deceased  said  to  said 
J.  and  D.  that  he  then  and  there  greatly  feared  death,  and  he 
believed  it  would  soon  come  to  him,  if  not  to  others,  and  also 
said  that  he  had  in  his  own  name  on  deposit  in  the  EL  Savings 
Bank  oE  San  Francisco,  California,  one  thousand  dollars,  and 
in  case  of  his  death  it  was  his  wish  that  said  one  thousand  dol- 
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lars  be  given  to  his  old  friend  and  attorney,  H.  I.,  of  San  Fran- 
cisco, California,  or  such  grandchildren  as  he,  the  said  H.  I., 
might  discover  to  him,  deceased,  and  he,  the  said  J.  B.  at  the 
time  and  place  aforesaid  asked  the  said  H.  J.  and  W.  D.  to  bear 
witness  that  the  words  so  spoken  as  aforesaid  constituted  his 
last  will.  Shortly  after  the  said  words  were  spoken,  a  wave 
washed  said  J.  B.  into  the  ocean,  and  said  witnesses  saw  him 
sink  beneath  the  waves.  That  within  thirty  days  from  the 
death  of  said  J.  B.  his  testamentary  words,  as  aforesaid,  were  re- 
duced to  writing,  and  the  said  writing  is  hereto  attached  and  re- 
ferred to  and  made  part  thereof  and  marked  Exhibit  ''A.'* 
[Conclude  aa  in  Petition  for  Probate  of  WilL] 

(Cowdery'a  Forms.) 
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CHAPTER  VIIL 

LETTEBS  TESTAMENTAB7. 

No.  55.  Petition  for  letters  testamentary. 

No.  56.  Letters  testamentary,  with  oath  of  executor. 

No.  57.  Statutory  form  of  letters  testamentary  in  California. 

No.  58.  Statutory  form  of  letters  in  Nevada. 

No.  59.  Statutory  form  of  letters  in  Oregon. 

No.  60.  Statutory  form  of  letters  in  North  Dakota. 

No.  61.  Statutory  form  of  letters  in  Oklahoma  and  Sontk  Bakots. 

No.  62.  Statutory  form  of  letters  in  Utah. 

No.  63.  Statutory  form  of  letters  in  Washington. 

No.  64.  Statutory  form  of  letters  in  Wyoming. 

No.  65.  Objections  to  issuing  letters  to  executor. 

No.  66.  Another  form  of  opposition. 

No.  67.  Another  form  of  opposition. 

No.  68.  Another  form  of  opposition. 

No.  55. — ^Petition  for  Letters  Testamentaiy. 

(§  166) 

For  petitions  for  letters  testamentary,  see  Forms  4,  88,  45  and 
49. 


i 

k 


No.  68r— Letters  Testamentary  with  Oath  of  Ezeontor, 

(§  212) 

In  the  Superior  Court  of  the  County  of  Sonoma,  State  of  CM- 

fomia. 

Letters  Testamentary. 

State  of  California,^ 

>ss. 
County  of  Sonoma,    j 

The  last  will  of  Henry  Hudson,  deceased,  a  eopy  of  wUcli  is 
.  h^eto  annexed,  having  been  proved  and  recorded  in  the  su- 
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perior  court  of  the  eoiuity  of  Sonoma,  William  Hudson,  who  is 
named  therein  as  such,  is  hereby  appointed  executor. 

Witness  A.  C.  Stewart,  clerk  of  the  superior  court  of  the 
county  of  Sonoma,  with  the  seal  of  said  court  affixed,  this  fifth 
day  of  February,  1908. 
By  order  of  the  Court. 

[Seal]  A.  C.  STEWART, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk. 

State  of  Califomia, 
County  of  Sonoma, 

I  do  solemnly  swear  that  I  will  support  the  constitution  of  the 
United  States,  and  the  constitution  of  the  state  of  California; 
and  that  I  will  faithfully  discharge  the  duties  of  executor  of 
the  last  will  of  Henry  Hudson,  deceased,  according  to  law. 

WHiLIAM  HUDSON. 

Subscribed  and  sworn  to  before  me  this  fifth  day  of  February, 
1908. 

A.  L.  KENNEDY, 
Depuly  County  Clerk. 


Vo.  B7d--Ctatatoi7  Form  of  Lettors  Testamentary  In  Oalif  omia. 

.(CaL  C.  C.  P.  1860) 

Letters  testamentary  must  be  substantially  in  the  following 
form: 

State  of  California, 

County,  or  City  and  County  of  


The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  superior  court  of 

the  county,  or  city  and  county,  of ,  C.  D.,  who  is  named 

therein  as  such,  is  hereby  appointed  executor.    Witness,  Q.  H., 
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clerk  of  the  superior  court  of  the  county,  or  city  and  county,  of 

,  with  the  seal  of  the  court  affixed,  the  day  of 

,  18—. 

By  order  of  the  court. 

[Seal]  G.  H.,  Clerk. 

The  Axisona^  Idaho,  and  Montana  Statutes  are  practicaUy  the  same  as 
the  California,  except  that  in  Montana  the  court  is  the  district  court  and 
in  Arizona  and  Idaho  it  is  the  probate  coort.  Ariz.  Bey.  St.  1644;  Ida. 
Bev.  St.  5348;  Mont.  0.  C.  P.  2420. 


No.  68. — Statutory  Form  of  Letters  Testamentary  in  Nevada. 

(Nev.  Comp.  L.  2821) 

Letters  testamentary  may  be  in  substantially  the  following 
form,  to  wit  (after  properly  entitling  court  and  cause) : 

The  last  will  of ,  deceased,  having  been  duly  admitted 

to  probate  in  our  said  court, ,  who  is  named  therein,  was 

by  our  said  court  on  the day  of ,  19 — ,  duly  ap- 
pointed executor,  who  having  qualified  as  such  (is)  hereby  au- 
thorized to  act  by  virtue  thereof. 

In  testimony  whereof  I  have  officially  signed  these  letters  and 

affixed  hereto  the  seal  of  said  court,  this day  of . 

19— w 


No.  59. — Statutory  Form  of  Letters  Testamentary  In  Oregon. 

(B.  &  C.  Cd.  1136) 
Letters  testamentary  may  be  in  the  following  formi 

State  of  Oregon, 
County  of , 

To  all  persons  to  whom  these  presents  shall  eome,  greetings 

Enow  ye,  that  the  will  of ^  deceased,  a  copy  of  which 

is  hereto  annexed,  has  been  duly  proven  in  the  county  courti  for 
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the  county  aforesaid,  and  that ,  who  is  named  executor 

therein,  has  been  duly  appointed  such  executor  by  the  court 
aforesaid;  this  therefore  authorizes  the  said  ,  to  admin- 
ister the  estate  of  the  said ,  deceased,  according  to  law. 

In  testimony  whereof,  I,  ^  clerk  of  the  county  court, 

have  hereunto  subscribed  my  name  and  afSxed  the  seal  of  said 
court,  thia day  of  ,  19 — . 

[Seal]  A.  B., 

Clerk  County  Court 


No.  60. — Statutory  Form   of  Letters  Testamentary  In   North 

Dakota. 

(N.  D.  Rev.  Cd.  8053) 

Letters  testamentary  may  be  substantially  in  the  following 
form; 

State  of  North  Dakota, 
County  of , 


Whereas  the  last  will  of  A.  B.,  deceased,  a  copy  of  which  is 
hereto  annexed,  has  been  duly  proved  and  recorded  in  the  county 
court  of  said  county,  and  C.  D.  has  been  appointed  executor 
thereof  and  has  duly  qualified  pursuant  to  the  order  of  said 
court,  of  date : 

Now,  therefore,  know  ye,  that  he,  the  said  C.  D.,  is  author- 
ized to  enter  upon  the  discharge  of  his  duties  as  such  executor 
and  continue  therein  until  the  revocation  of  these  letters. 

Given  with  the  seal  of  said  court  hereunto  affixed  the day 

of ,  19—. 

[Seal]  (Official  signature  of  the  judge.) 
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No.  61.— Statntoiy  Form  of  Letterg  Testamentaiy  in  OUahomft 

and  South  Dakota. 

(Okl.  Rev.  St.  1529 ;  S.  D.  Pro.  Cd,  77) 

liettera  testamentary  must  be  substantially  in  the  following 
form: 


itory  of  OUaboma,  j^ 
ity  of ^  I 


Territory 
County 


The  last  will  of  A.  B.,  deceased,  a  eopy  of  which  Is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  probate  court 

of  the  county  of ,  C.  D.,  who  is  named  therein,  ia  hereby 

appointed  executor. 

Witness,  G.  H.,  judge  of  the  probate  court  of  the  county  of 

,  with  the   seal   of  the   court   affixed,   the  day   of 

^pl9— . 

(Seal  and  the  official  signature  of  the  judge.) 


No.  82. — Statutory  Form  of  Letters  Testamentary  in  Utah^ 

(Rev.  St.  3804) 

Letters  testamentary  must  be  substantially  in  the  following 
form: 


State  o: 
County 


The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  district  court 

in  and  for  the  county  of ,  C.  D.  who  is  named  therein  as 

such,  is  hereby  appointed  executor. 

Witness  O.  H.,  clerk  of  the  district  court  in  and  for  the  county 

of . 

Dated  the day  of ^ . 

By  order  of  the  court. 

[Seal]  G.  H., 

Clerk. 
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Ko.  63. — statutory  Form  of  Letters  Testamentary  In  Wasliing- 

ton. 

(Bal.  Cd.  6139;  Pierce's  Cd.  2431) 

Letters  testamentary  to  be  issued  to  executors  under  the  pro- 
visions of  this  act  may  be  in  the  following  form: 


State 
County 


of  Washington,  1 
y  of .      J 


In  the  Superior  Court  of  the  County  of 


Whereas,  the  last  will  of  A.  B.,  deceased,  was,  on  the day 

of ,  18 — ,  duly  exhibited,  proven  and  recorded  in  our 

said  superior  court,  a  copy  of  which  is  hereto  annexed; 
and  whereas,  it  appears  in  and  by  said  will  that  C.  D.  is  ap- 
pointed executor  thereon,  now,  therefore,  know  all  men  by  these 
presents,  that  we  do  hereby  authorize  the  said  G.  D.  to  execute 
said  will  according  to  law. 

Witness  my  hand  and  the  seal  of  said  court  this day  of 


No.  64.— Statutory  Form  of  Letters  Testamentary  in  Wyoming. 

(Rev.  St.  4657) 

Letters  testamentary  must  be  substantially  in  the  following 
form: 

State  of  Wyoming, 
County  of , 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  at- 
tached, having  been  proved  and  recorded  in  the  district  court 
within  and  for  the  county  of ,  C.  D.,  who  is  named  there- 
in as  such,  is  hereby  appointed  executor. 
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Witness  G.  11.,  clerk  of  the  district  court  of  the district 

within  and  for  the  county  of ,  with  the  seal  of  the  court 

affixed,  the day  of , . 

(Signed  by  the  clerk.) 


No.  65. — ^ObjectionB  to  bsuing  Letters  to  Executors. 

(§  218) 
[Title  of  Court  and  Estate.] 

Now  comes  Elizabeth  Hudson,  one  of  the  devisees  named  in 
the  will  of  Henry  Hudson,  and  objects  to  the  granting  of  letters 
testamentary  to  William  Hudson,  the  person  named  in  said  will 
as  executor,  on  the  ground  that  he  is  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  his  improvidence  and  want  of 
understanding. 

Wherefore  contestant  prays  that  the  application  of  said  Will- 
iam Hudson  for  letters  testamentary,  filed  herein,  be  denied, 
and  that  the  court  make  such  other  and  further  orders  in  the 
premises  as  may  be  proper. 

ELIZABETH  HUDSON, 

Contestant. 
H.  Q.  TARDY, 

Attorney  for  Contestant. 


No.  66. — ^Another  Form  of  OppositioiL 

[Title  of  Court  and  Estate.] 

Now  comes ,  one  of  the  legatees  named  in  the  will  of 

^,  deceased,  and  hereby  files  his  objection  to  the  granting 

of  letters  testamentary  to ,  the  person  named  in  said  will 

as  executor,  for  the  following  reasons,  to  wit: 

That  said is  under  the  age  of  majority; 

That  said has  heretofore  been  convicted  of  an  infamotui 

crime,  to  wit,  burglary ;  that  said  conviction  was  had  on  the 
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day  of ,  19 — ,  in  the court  of  the ,  county 

of ,  in  the  state  of ; 

Wherefore  contestant  respectfully  prays  that  upon  said  will 
being  probated  this  honorable  court  will  decree  that  the  applica< 

tion  of  said for  letters  testamentary  be  denied,  and  will 

make  such  other  and  further  orders  in  the  premises  as  may  be 
proper. 


No.  67. — ^Another  Form  of  Oppositioiu 
[Title  of  Court  and  Estate.] 

Now  comes  A.  F.,  and  objecting  to  the  appointment  of  peti- 
tioner C.  D.  as  executor  of  the  last  will  of  £.  F.,  deceased,  repre- 
sents to  the  court  that  the  said  C.  D.  is  not  competent  to  execute 
the  duties  of  the  trust  of  executor  of  said  will  by  reason  of  his 
drunkenness. 

Petitioner  further  states  that  he  is  a  brother  of  deceased  and 
also  a  creditor  of  his  estate.  That  the  drunkenness  of  said  C.  Ct 
is  habitual. 

Wherefore  petitioner  prays  that  the  petition  of  C.  D.  for  let- 
ters be  denied. 


No.  68. — ^Another  Form  of  OppositioiL 
[Title  of  Court  and  Estate.] 

Now  comes  L.  C,  widow  of  said  deceased,  and  objecting  to 
the  appointment  of  B.  S.,  executor,  and  for  cause  why  he  should 
not  be  appointed  alleges: 

That  said  B.  S.  is  a  man  of  bad  repute;  an  idle  and  dissolute 
person  and  is  not  possessed  of  any  property  whatever,  and  his 
name  is  not  on  the  assessment-roll  at  any  place  in  said  state. 

That  said  B.  S.  has  a  brother  named  M.  S.,  who  was  a  warm 
personal  friend  of  said  deceased,  and  his  constant  companion; 
and  a  man  of  good  repute;  a  well-to-do  merchant  and  assessed 
in  said  county  for  property  worth  twenty  thousand  dollars. 
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That  deceased  requested  said  M.  S.  to  serve  as  his  executor 
and  notified  him  that  he  had  appointed  him  executor  without 
bonds,  and,  therefore,  contestant  alleges  that  deceased  by  mis- 
take wrote  the  name  of  his  executor  B.  S.  instead  of  M.  S. 
Wherefore,  etc.  [at  the  same  time  file  a  petition  for  letters  with 
the  will  annexed]. 
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69. 
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No. 
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79. 

No. 

80. 

No. 

81. 

No. 

82. 

No. 
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No. 
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CHAPTER  IX, 

LETTEB8  TE8TAMENTABY  WITH  WILL  ANNEXED, 

Petition  for  letters  on  renunciation  by  executor. 

Petition  for  letters  on  death  of  executor. 

Another  form  of  petition. 

Another  form  of  petition. 

Order  appointing  administrator  with  will  annexed. 

Another  form  of  order. 

Another  form  of  order. 

Letters  on  renunciation  by  executor. 

Letters  on  death  of  executor. 

Statutory  form  of  letters  testamentary  with  will  annexed  in  Gmli- 

fornia. 
Statutory  form  of  letters  in  Nevada. 
Statutory  form  of  letters  in  North  Dakota. 
Statutory  form  of  letters  in  Oklahoma  and  South  Dakota. 
Statutory  form  of  letters  in  Utah. 
Statutory  form  of  letters  in  Washington. 
Statutory  form  of  letters  in  Wyoming. 

No.  68.— Petition  for  Letters  on  Renunciation  by  Executor. 

(§  217) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Percy  Hudson,  of  said  county  and  state,  re- 
spectfully represents: 

First.  That  Henry  Hudson  died  on  or  about  the  first  day  of 
January,  1908,  in  Sonoma  county,  California;  and  that  at  the 
time  of  his  death  he  was  a  resident  of  said  county  and  left 
therein  an  estate  of  real  and  personal  property. 

Second.  That  said  deceased  left  a  last  will  and  testament, 
which  is  herewith  presented  to  this  court  for  probate. 

Third.  That  your  petitioner  is  a  devisee  under  said  will  there- 
of;  and  that  William  Hudson,  the  executor  named  in  said  will, 
renounces  his  rights  to  letters  testamentary, 

F^obatA  Law^-TO 
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Fourth.  That  the  names,  ages  and  residences  of  the  devisees 
and  legatees  named  in  said  will  are  as  follows:  Elizabeth  Hud- 
son, his  widow,  aged  fifty  years,  residing  in  Santa  Bosa,  Cali- 
fornia; Percy  Hudson,  aged  twenty-two  years,  residing  in  Au- 
burn, California;  Theodore  Van  Dyke,  aged  sixty  years,  residing 
in  Seattle,  Washington. 

Fifth.  That  the  names,  ages  and  residences  of  the  heirs  of 
said  decedent  are  as  follows :  Elizabeth  Hudson,  his  widow,  ajged 
fifty  years,  residing  in  Santa  Rosa,  California;  Percy  Hudson, 
aged  twenty-two  years,  residing  in  Auburn,  California;  and 
William  Hudson,  aged  twenty-five  years,  residing  in  Santa  Rosa, 
California. 

Sixth.  That  the  probable  value  and  character  of  the  estate 
of  said  decedent  are  as  follows:  Personal  property  consisting 
of  household  goods  and  furniture  of  the  value  of  two  thousand 
dollars,  and  farming  implements  of  the  value  of  seven  hundred 
dollars;  real  property  consisting  of  a  residence  in  Santa  Rosa 
of  the  value  of  five  thousand  dollars,  a  farm  of  onje  hundred 
acres  in  Sonoma  County  of  the  value  of  ten  thousand  dollars, 
and  a  hotel  in  San  Francisco  of  the  value  of  eight  thousand 
dollars.  All  of  said  estate  is  community  property,  with  the  ex- 
ception of  said  hotel,  which  is  separate  property.  The  rents 
and  income  from  said  real  property  amount  to  three  thousand 
dollars  annually. 

Seventh.  That  the  total  value  of  said  estate  does  not  exceed 
twenty-six  thousand  dollars. 

Wherefore,  your  petitioner  prays  that  said  will  be  admitted  to 
probate,  and  that  letters  of  administration  with  the  will  an- 
nexed be  issued  to  your  petitioner;  that  for  such  purpose  a  time 
for  proving  said  will  be  appointed,  and  that  all  persons  inter- 
ested be  notified  and  directed  to  appear  at  the  appointed  time; 
and  that  all  other  necessary  and  proper  orders  be  made  in  the 
premises. 
Dated   January  15,  1908. 

PERCY  HUDSON, 
Petitioner. 
E.  R.  CRAIG, 
Attorney  for  Petitioner. 
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No.  70. — ^Petition  for  Letters  on  Death  of  Executor. 

(§  219) 

[Title  of  cotirt  and  estate  as  in  Form  No.  4.] 

The  petition  of  Percy  Hudson,  a  resident  of  the  county  of 
Sonoma,  state  of  California,  respectfully  shows: 

That  Henry  Hudson  died  on  or  about  the  first  day  of  January, 
1908,  leaving  a  will  in  which  your  petitioner  is  a  devisee. 

That  on  the  fifth  day  of  February,  1908,  said  will  was  duly 
admitted  to  probate  in  this  court,  and  letters  testamentary  were 
duly  issued  to  William  Hudson,  the  executor  named  in  said 
wilL 

That  on  said  February  5th  said  William  Hudson  duly  quali- 
fied as  executor  of  said  will,  and  thereupon  entered  upon  the 
duties  of  his  trust,  and  continued  in  the  discharge  thereof  until 
March  1,  1908. 

That  on  March  1,  1908,  said  William  Hudson  died,  leaving 
the  administration  of  his  decedent  uncompleted;  and  that  it  is 
now  necessary  that  an  administrator  with  said  will  annexed  be 
appointed. 

That  the  property  of  said  estate  thus  left  unadministered 
consists  of  personal  property  of  the  value  of  two  thousand  dol- 
lars, and  real  property  of  the  value  of  twenty  thousand  dollars, 
the  rents  and  income  of  such  real  property  amounting  to  three 
thousand  dollars. 

Wherefore  your  petitioner  prays  that  letters  of  administration 
with  the  will  annexed  be  issued  to  him  upon  said  estate. 

PERCY  HUDSON, 
Petitioner. 
CLAY  TALLMAN, 

Attorney  for  Petitioner. 
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No.  71.— Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

The  petition  of  ,  a  resident  of  the  connty  of 

,  state  of ,  respectfully  states: 


That died  on  or  about  the day  of ,  19 — , 

leaving  a  will;  that  said  will  has  heretofore  been  admitted  to 
probate  in  this  court; 

That  by  the  terms  of  said  will was  appointed  the  executor 

thereof;  that  in  pursuance  thereof  letters  testamentary  were  issued 

to  said by  the  order  of  this  court,  and  he  duly  qualified  as 

such  executor; 

That  said has  died  [or  resigned],  leaving  said  estate  un- 

administered,  and  it  is  necessary  that  an  administrator  of  said 
estate  should  be  appointed  with  said  will  annexed; 

That  the  property  of  said  estate  so  left  unadministered  is  as  fol- 
lows: 

Personal  property  valued  at  about  $ ,  and  real  estate 

valued  at  about  $ ; 

Wherefore  petitioner  prays  that  letters  of  administration  with 
the  will  annexed  be  issued  to  him  upon  said  estate. 


No.  72. — ^Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

The  petition  of ,  a  resident  of  the county  of , 

state  of ,  respectfully  states : 

That died  on  or  about  the day  of ,  19 — , 

at  the county  of ,  state  of ; 

That  said  deceased  at  the  time  of death  was  a  resident 

of  the county  of ,  state  of ; 

That  said  deceased  left  estate  in  the county  of , 

state  of ,  consisting  of  real  and  personal  property; 

That  said  personal  property  is  of  the  probable  value  of  $ ; 

said  real  property  is  of  the  probable  value  of  $ ^  and  is  de- 
scribed as  follows  [here  insert  description] ; 
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That  all  of  said  property  is  the  separate  property  of  decedent 
(or,  as  the  case  may  be,  is  the  community  property  of  decedent  and 
,  his  widow)  ; 

That  said  deceased  left  a  last  will  and  testament,  which  is  here- 
with presented  to  this  court  for  probate ;  that  petitioner  is  a  legatee 
ander  said  will,  and  interested  in  the  estate  of  decedent; 

That is  the  person  named  as  executor  in  said  will,  but 

renounces  his  right  to  letters  testamentary  (or  if  he  is  incompe- 
tent to  act  for  any  cause,  so  state) ; 

That  the  names,  ages,  and  residences  of  the  heirs  of  said  de- 
cedent, so  far  as  known  to  your  petitioner,  are  as  follows,  viz.: 

,  the  widow  of  decedent,   aged  years,   residence 

^  etc.;  and  the  names,  ages,  and  residences  of  his  devisees 

and  legatees,  so  far  as  known  to  your  petitioner,  are  as  follows, 
viz.: ,  aged years,  residence  ,  etc.; 

Wherefore  your  petitioner  prays  that  letters  of  administration 
with  the  will  annexed  be  issued  to  him  upon  said  estatOt 


No.  73.— Order  Appointing  Administrator  with  Will  Annexed. 

(§  217) 
[Title  of  C!ourt  and  Estate.] 

The  petition  of  Percy  Hudson,  heretofore  filed  in  the  above- 
entitled  matter,  praying  for  the  admission  to  probate  of  a  certain 
document 'filed  herein,  purporting  to  be  the  last  will  and  testament 
of  Henry  Hudson,  deceased,  and  also  praying  that  letters  of  ad- 
ministration with  the  will  annexed  be  granted  to  him,  coming  on 
regularly  this  day  to  be  heard,  and  the  matter  being  submitted  for 
decision,  it  is  ordered  that  said  document  be  admitted  to  probate 
as  the  last  will  and  testament  of  said  deceased,  and  that  letters  of 
administration  with  the  will  annexed  be  issued  to  said  Percy  Hud- 
son upon  his  taking  the  oath  required  by  law  and  giving  bonds  in 
the  sum  of  twenty-five  thousand  dollars. 

Done  in  open  court  this  fifth  day  of  February,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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No.  74. — ^Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

The  petition  of ,  one  of  the  legatees  of y  deceased^ 

praying  for  letters  of  administration  with  the  will  annexed  upon 
the  estate  of  said  deceased,  left  unadministered,  coming  on  to  be 
heard,  and  it  appearing  that  due  and  legal  notice  of  the  hearing 

of  said  petition  has  been  given,  and  that ,  to  whom  letters 

testamentary  were  heretofore  issued  herein,  died  on  or  about  the 

day  of  ,  19 — ^  leaving  the  administration  of  said 

estate  incomplete  and  unsettled ;  that  the  will  of  said  decedent  has 
been  heretofore  duly  admitted  to  probate  in  this  court,  and  that 

the  value  of  the  personal  property  of  said  estate  is  $ ;  that 

the  annual  rents  and  profits  of  the  realty  of  said  estate  is  $ ; 

It  is  ordered  that  letters  of  administration  with  the  will  annexed 
upon  the  estate  of  said  decedent  left  unadministered  be  issued 

to  upon  taking  the  oath  of  office,  and  filing  a 

bond  herein  in  the  penal  sum  of  $ . 


No.   75. — Order   Appointing   Administrator   When   Ezeoator's 

Bight  Forfeited. 

[Title  of  Court  and  Estate.] 

The  petition  of  A.  B.  in  the  above-entitled  estate,  praying  for 
the  admission  to  probate  of  a  paper  filed  in  this  court  purporting 
to  be  the  last  will  of  C.  D.,  deceased,  and  also  praying  that  he 
may  be  appointed  administrator  of  the  estate  of  said  deceased, 
with  the  will  annexed,  upon  the  ground  that  E.  F.,  the  person 
named  in  said  will  as  the  executor  thereof,  has  failed  to  petition 
this  court  for  the  probate  of  said  will  and  for  the  issuance 
of  letters  testamentary  to  him,  for  thirty  days  after  he  had 
knowledge  of  the  death  of  said  testator;  and  said  matter  having 
been  submitted: 

It  is  ordered  that  said  document  be  admitted  to  probate  as  the 
last  will  of  C.  D.,  deceased ;  and  the  said  A.  B.  be  and  he  hereby 


FOBMS— LETTEBS  WITH  WILL  ANNEXED.  1111 

is  appointed  administrator  of  said  estate  with  the  will  annexed; 
and  that  letters  issue  to  him  upon  filing  a  bond  in  the  sum  of 
seven  thousand  dollars  and  upon  his  taking  the  oath  required 
by  law. 


No.  76. — ^Letters    Testamentary   with    Will   Annexed   on   Re- 
nunciation by  Executor, 

(§  217) 

In  the  Superior  Court  of  the  County  of  Sonoma,  State  of  CaU- 

fomia. 

Letters  Testamentary  with  Will  Annexed. 

State  of  California, 
County  of  Sonoma. 

The  last  will  of  Henry  Hudson,  deceased,  a  copy  of  which 
is  hereto  annexed,  having  been  proved  and  recorded  in  the 
superior  court  of  the  county  of  Sonoma,  and  William  Hudson, 
the  person  therein  named  as  executor,  having  renounced  his 
right  to  letters  testamentary,  Percy  Hudson  is  hereby  appointed 
administrator  with  the  will  annexed. 

Witness  A.  C.  Stewart,  clerk  of  the  superior    court  of  the 
county  of  Sonoma,  with  the  seal  of  said  court  affixed,  this  fifth 
day  of  February,  1908. 
By  order  of  the  court. 

[Seal]  A.  C.  STEWART, 

Clerk. 
By  A,  L.  Kennedy, 
Deputy  Clerk. 

State  of  California,  1^ 
County  of  Sonoma,  | 

I  do  solemnly  swear  that  I  will  support  the  constitution 
of  the  United  States,  and  the  constitution  of  the  state  of  Cali- 
fornia; and  that  I  will  faithfully  discharge  the  duties  of  ad- 
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ministrator  witli  the  will  annexed  of  the  last  will  of  Henry 
Hudson,  deceased,  according  to  law. 

PERCY  HUDSON. 

Subscribed  and  sworn  to  before  me  this  fifth  day  of  February. 
1908. 

A.  L.  KENNEDY, 
Deputy  County  Clerk. 


Ho.  77.— Letters  of  Administration  with  Will  Annexed  on  Death 

of  Executor, 

(§  219) 
[Title  of  Court  and  Estate.] 

State  of  California,  | 

VsSL 

County  of  Sonoma,  f 

The  last  will  of  Henry  Hudson  having  been  admitted  to  pro- 
bate in  the  above-entitled  court,  and  William  Hudson  having 
been  appointed  executor  of  said  will,  but  having  thereafter 
died  before  said  estate  w&s  closed,  Percy  Hudson  is  hereby  ap- 
pointed administrator,  with  the  will  annexed,  of  the  estate 
of  said  Henry  Hudson,  deceased. 

[Conclude  as  in  Form  No.  76.]. 

Ho.  78.— Statutory  Form  of  Letters  Testamentaxy  with  Will 

Annexed  in  California. 

(C.  C.  P.  1361) 

Letters  of  administration,  with  the  will  annexed,  must  be  sub- 
stantially in  the  following  form: 

State  of  California, 

County  [or  City  and  County]  of 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 
annexed,  having  been  proved  and  recorded  in  the  superior  court 
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of  the  county,  or  city  and  county,  of ,  and  there  being 

no  executor  named  in  the  will  (or  as  the  case  may  be),  C.  D. 
is  hereby  appointed  administrator  with  the  will  annexed. 

Witness,  G.  H.,  clerk  of  the  superior  court  of  the  county, 
or  city  and  county  of  ,  with  the  seal  of  the  court  af- 
fixed, the day  of ,  18 — . 

By  order  of  the  court. 

[Seal]  G.  H., 

Clerk. 

Thm  Arizona,  Idabo,  and  Montana  Statatee  are  praetieally  the  same  as 
the  California,  except  in  the  name  of  the  eonrt,  which  ia  "  district  conrt" 
in  Montana  and  "probate  conrt"  in  Arizona  and  Idaho.  Ariz.  Boy.  St. 
1M5;  Ida.  Bey.  St.  5349;  Mont  C.  C.  P.  2421. 


No.  79. — Statutory  Form  of  Letters  in  Nevada. 

(Comp.  L.  2822) 

Letters  of  administration  with  the  will  annexed  may  be  sub* 
stantially  in  the  following  form,  to  wit  (after  properly  en- 
titling the  court  and  cause) : 

The  last  will  of ,  deceased,  having  been  duly  admitted 

to  probate  in  our  said  court  and  there  being  no  executor  named 

in  said  will  (or  as  the  case  may  be), was  by  our  said 

court,  on  the  — '■—  day  of  ,  19 — ,  duly  appointed  as 

administrator  with  the  will  annexed,  and  who  having  duly 
qualified  as  such,  is  hereby  authorized  to  act  by  virtue  thereof. 

In  testimony  whereof  I  have  o£Bcially  signed  these  letters  and 

affixed  hereto  the  seal  of  said  court,  this day  of , 

19^ 
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No.  80.— Btatutory  Form  of  Letters  in  North  Dakotft. 

(Bev.  Cd.  8054) 

Letters  issued  to  a  testamentary  administrator  may  be  sub- 
stantially in  the  following  form: 

State  of  North  Dakota,^ 
County  of ,  j  ** 

Whereas,  the  last  wUl  of  A.  B.,  deceased,  a  copy  of  which 
is  hereto  annexed,  has  been  duly  proved  and  recorded  in  the 
county  court  of  said  county,  and  C.  D.  has  been  duly  appointed 
testamentary  administrator  to  execute  the  same,  and  has  duly 
qualified  pursuant  to  the  order  of  said  court  of  date ; 

Now,  therefore,  know  ye,  that  he,  the  said  C.  D.,  is  authorized 
to  enter  upon  the  discbarge  of  his  duties  as  such  testamentary 
administrator  and  continue  therein  until  the  revocation  of  these 
letters. 

Given  with  the  seal  of  said  court  hereto  affixed  the day 

of ,  19—. 

[Seal]  (Official  signature  of  the  judge.) 


No.  81. — Statutory  Form  of  Letters  in  Oklahoma  and  South 

Dakota. 

(Okl.  Rev.  St  1530;  S.  D.  Pro.  Cd.  78) 

Letters  of  administration  with  will  annexed  must  be  substan- 
tially in  the  following  form: 

Territory  of  Oklahoma, 
County  of  • 

The  last  will  of  A.  B.,  deceased,  a  eopy  of  which  is  hereto 
annexed,  having  been  proved  and  recorded  in  the  probate  court 
of  the  counlj  of  ,  and  there  being  no  executor  named 
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in  the  will  (or,  as  the  case  may  be),  C.  D.  is  hereby  appointed 
administrator,  with  the  will  annexed. 

Witness,  G.  H.,  judge  of  the  probate  court  of  the  county  of 
,  with  the  seal  of  the   court  afSxed,  the  day  of 


(Seal  and  ofScial  signature  of  the  judge.) 

No.  82. — Statutory  Form  of  Letters  in  Utah. 

(Rev.  St.  3805) 

Letters  of  administration  with  the  will  annexed  must  be  sub- 
stantially in  the  following  form: 

State  of  Utah, 
County  of 


The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 
annexed,  having  been  proved  and  recorded  in  the  district  court 

in  and  for  the  county  of ,  and  there  being  no  executor 

named  in  the  will  (or  as  the  case  may  be),  C.  D.  is  hereby  ap- 
pointed administrator  with  the  will  annexed. 

Witness  O.  H.,  clerk  of  the  district  court  in  and  for  the 
county  of . 

Dated  the day  of ,  19 — . 

By  order  of  the  court. 

[Seal]  Q.  H.,  CleA. 

No.  83. — Statutory  Form  of  Letters  in  Washington. 

(BaL  Cd.  6140;  Pierce's  Cd.  2432) 

Letters  of  administration  with  the  will  annexed  may  be  sub- 
stantially in  the  following  form: 


State 
County 


of  Washington,  [ 

yot .     j- 


In  the  Superior  Court  of  the  County  of 


The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereunto 
annexed,  having  been  proved  and  recorded  in  the  said  superior 
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court,  and  (as  the  case  may  be),  C.  D.  is  hereby  appointed  ad- 
ministrator with  the  will  annexed. 

Witness  my  hand  and  the  seal  of  said  court  this day  of 

.  18—. 


No.  84.— Statutory  Form  of  Letters  in  Wyoming. 

(Rev.  St.  4658) 

Letters  of  administration  with  the  will  annexed  must  be  sub- 
stantially in  the  following  form: 

State  of  Wyoming,"! 
County  of ^     f 

The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto 
annexed,  having  been  proved  and  recorded  in  the  district  court 

of  the  county  of ,  and  there  being  no  executor  named  in 

the  will  (or  as  the  case  may  be),  C.  D.  is  hereby  appointed  ad- 
ministrator with  the  will  annexed. 

Witness  G.  H.,  clerk  of  the  district  court  within  and  for  the 

county  of ,  with  the  seal  of  the  court  affixed,  the  

day  of  . 
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LETTERS  OF  ADMINISTBATION. 
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No.  85.— Petition  for  Letters  of  AdministratioiL 

(§  235) 

In  th$  Superior  Court  of  the  County  of  Sonoma,  State  of  CaU- 

fomia. 

In  the  Matter  of  the  Estate  o 
Lewis  Reed,  Deceased. 

To  the  Honorable  Superior  Court  aforesaid: 
The  petition  of  Robert  Reed  respectfully  shows: 
That  Lewis  Reed  died  on  or  about  the  first  day  of  February, 

1908,  in  the  county  of  Sonoma,  state  of  California. 
That  said  deceased  at  the  time  of  his  death  was  a  resident 

of  said  county  and  state;  and  left  therein  estate  consisting  of 

real  and  personal  property. 
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That  the  value  and  character  of  said  property,  so  far  as  known 
to  your  applicant,  are  as  follows,  to  wit:  Money  on  deposit  in 
the  First  National  Bank  of  Santa  Rosa,  California,  in  the  amount 
of  five  hundred  dollars;  household  furniture  of  the  value  of  one 
thousand  dollars;  a  ranch  situated  in  said  county  of  the  value 
of  three  thousand  dollars;  and  a  residence  situated  in  said 
county  of  the  value  of  three  thousand  dollars.  The  annual  rents 
and  income  of  said  real  property  are  five  hundred  dollars.  All 
of  said  estate  is  separate  property. 

That  the  estate  and  efi^ecta  for  or  in  respect  of  which  letters 
of  administration  are  hereby  applied  for  do  not  exceed  the  value 
of  eight  thousand  dollars. 

That  the  next  of  kin  of  said  deceased,  whom  your  petitioner 
is  advised  and  believes  and  therefore  alleges  to  be  the  heirs 
of  said  deceased,  are  Mary  Beed,  his  widow,  aged  50  years ;  Frank 
Beed,  his  son,  aged  19  years;  Robert  Reed,  his  son,  aged  21 
years,  all  residing  in  the  city  of  Santa  Rosa,  county  of  Sonoma, 
state  of  California. 

That  due  search  and  inquiry  have  been  made  to  ascertain 
if  said  deceased  left  any -will,  but  none  has  been  found,  and 
according  to  the  best  knowledge,  information  and  belief  of  your 
petitioner  said  deceased  died  intestate. 

That  your  petitioner,  Robert  Reed,  is  over  twenty-one  years 
of  age,  is  a  resident  of  said  Sonoma  county,  is  a  son  of  said  de- 
cedent, and  is  therefore,  as  he  believes,  entitled  to  letters  of 
administration  on  said  estate. 

Wherefore  your  petitioner  prays  that  a  day  be  appointed  for 
the  hearing  of  this  application ;  that  due  notice  thereof  be  given 
according  to  law;  and  that  upon  said  hearing  letters  of  admin- 
istration on  said  estate  be  issued  to  your  petitioner. 

Dated  March  1,  1908. 

ROBERT  REED, 
Petitioner. 
L.  C.  JEFFERSON, 

Attorney  for  Petitioner. 
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No.  86.— Another  Fonn  of  Petition. 

[Title  of  Court  and  Estate.] 

The  petition  of  ,  a  resident  of  the  county  of 

,  state  of  ,  respectfully  shows: 


That died  on  or  about  the day  of ^  19 — , 

at  the  county  of ,  state  of ; 

That  said  deceased,  at  the  time  of death,  was  a  resi- 
dent of  the  county  of ,  state  of  ; 

That  said  deceased  left  estate  in  the  county  of ,  state 

of ,  consisting  of  real  and  personal  property; 

That  said    personal    property  is  of    the    probable    value  of 

$ ;  said  real  estate  is  of  the  probable  value  of  $ ; 

and  is  described  as  follows  [here  insert  description] ; 

That  the  heirs  at  law  of  said  deceased  are  [here  insert  the 
names  and  relationship] ; 

That  due  search  and  inquiry  have  been  made  to  ascertain 
if  said  deceased  left  a  will  and  testament,  but  none  has  been 
found; 

That  your  petitioner  is  a  of  said  deceased,  and  is  en- 
titled to  letters  of  administration  of  said  estate; — 

Wherefore  your  petitioner  prays  that  letters  of  administration 
of  said  estate  be  issued  to  him. 


No.  87. — ^Notice  of  Application  for  Letters. 

(§  237) 

[Title  of  Court  and  Cause.] 

Notice  is  hereby  given  that  Robert  Reed  has  filed  with  the 
clerk  of  this  court  a  petition  praying  for  letters  of  administra- 
tion on  the  estate  of  Lewis  Reed,  deceased,  and  that  Monday, 
the  fifteenth  day  of  March,  1907,  at  10  o'clock  A.  M.  of  that 
day,  in  the  courtroom  of  said  court,  at  the  courthouse  in  said 
county  of  Sonoma,  has  been  set  for  hearing  said  petition,  when 
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and  where  any  person  interested  may  appear  and  show  cause 
why  said  petition  should  not  be  granted. 

A.  C.  STEWART, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk, 


No.  88.— Affidavit  of  Posting  Notice  of  Application. 

(§  237) 

[Title  of  Court  and  Estate.] 

R.  S.  Marble,  first  being  sworn,  deposes  and  says  that  he  is 
deputy  clerk  of  the  aforesaid  county;  that  he  is  not  interested 
in  said  estate,  nor  a  party  thereto;  that  on  the  first  day  of 
March,  1907,  he  posted  three  notices,  of  which  the  annexed 
is  a  copy,  at  three  public  places  in  said  county  of  Sonoma,  one 
of  which  was  the  place  where  said  court  is  held,  one  at  the 
Town  Hall  in  Cloverdale  in  said  county,  and  one  at  City  Hall 
in  Petaluma  in  said  county. 

R.  S.  MARBLE. 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  March, 
1908. 

A.  C.  STEWART, 
jCounty  Cleric 


No.  89.— Another  Form  of  Notice  and  Affidavit 

[Title  of  Court  and  Estate.] 

Notice  is  hereby  given  that ,  having  filed  in  this  court 

petition  praying  for  letters  of    administration 


upon  the  estate  of  ,  deceased,  the  hearing  of  the  same 

has  been  fixed  by  the  clerk  of  said  court  for day,  the 

day  of  ,    190 — ,  at   10  o'clock   A.  M.  of   said  day,  at 

the  courtroom  of  department  No.  probate — thereof,  at  the 

in  the  city  and  county  of  San  Francisco,  and  aU  per- 
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sons  interested  in  said  estate  are  notified  then  and  there  to  ap- 
pear and  show  cause,  if  any  they  have,  why  the  said  petition 
should  not  be  granted,  and  letters  issued  as  prayed  for. 
San  Francisco ,  190 — . 


Clerk. 
By , 


Deputy  Clerk. 

State  of  California,  ^ 

City  and  County  of  San  Francisco.  | 

In  Superior  Court 


,  first  being  duly  sworn,  deposes  and  sajrs:  That  he  is 
a  citizen  of  the  United  States  and  a  resident  of  said  city  and 
county;  that  he  is  over  twenty-one  years  of  age,  and  was  at  the 
time  of  posting  the  above  notice;  that  he  is  not  interested 
in  the  matter  of  the  above  proceeding,  and  is  in  no  way  dis- 
qualified from  testifying  thereto,  and  he  further  deposes  and 

says,  that  on  the day  of ,  190 — ,  he  posted  three 

notices  of  which  the  above  is  a  true  copy,  in  three  different 
public  places  in  the  city  and  county  of  San  Francisco,  one  of 
which  was  at  the  place  at  which  the  court  is  held,  one  at  the 

City  Hall ,  and  one  at  the  Union  Depot  and  Ferry  House 

in  said  city  and  county. 


Subscribed  and  sworn  to  before  me  this day  of 

190—. 


Deputy  County  Clerk. 


No.  90.— Objections  to  Issuing  Letters  to  Applicant 

(§  238) 

[Title  of  Court  and  Estate.] 

Now  comes  Mary  Reed,  widow  of  Lewis  Reed,  deceased,  and 
objects  to  the  granting  of  letters  of  administration  to  Robert 

Probata  Law — 71 
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Reed  on  the  ground  that  he  is  not  a  bona  fide  resident  of  the 
state  of  California. 

Wherefore  contestant  prays  that  the  application  of  said 
Robert  Reed  for  letters  of  administration  filed  herein  be  denied, 
and  that  the  court  make  such  other  and  further  orders  in  the 
premises  as  may  be  proper. 

MART  REED, 
Contestant. 
A.  L.  WILLTAIVTS, 

Attorney  for  Contestant. 


No.  91. — ^Another  Form  of  Objections. 
[Title  of  Court  and  Estate.] 

Now  comes ,  one  of  the  heirs  at  law  of ,  deceased, 

and  hereby  files  his  written  opposition  to  .the  granting  of  the 

petition  of  ,  heretofore  filed  herein,  praying  that  letters 

of  administration  be  granted  to  him,  said ,  upon  the  estate 

of ,  deceased,  and  alleges  as  follows: 

That  said  petitioner, ,  is  under  the  age  of  majority; 

That  said  petitioner,  ,  is  not  a  bona  fide  resident  of 

this  state; 

That  said  petitioner,  ,  has  been  heretofore  convicted 

of  an  infamous  crime,  to  wit,  forgery;  that  said  conviction  was 

had  in  the court  of  the  county  of ^  in  the 

state  of ,  on  the day  of ,  19 — . 

That  said  petitioner,  ,  is  incompetent  to  perform  the 

duties  of  the  trust  of  administrator  of  said  estate  by  reason 
of  his  drunkenness,  improvidence,  want  of  understandiag,  and 
want  of  integrity; 

Wherefore  petitioner  prays  that  the  application  of  said 

for  letters  of  administration  be  denied,  and  that  this  court  will 
make  such  other  or  further  order  in  the  premises  as  may  be 
proper. 
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No.  91a. — ^Another  Fonn  of  Objectioiui. 

[Title  of  Court  and  Estate.] 

Now  comes  S.  A.  J.,  a  son  of  said  deceased,  and  objecting  to 
the  appointment  of  M.  A.  J.  (mother  of  this  objector  and  widow 
of  said  deceased),  administratrix  of  this  estate,  for  reasons  why 
she  should  not  be  appointed  alleges: 

That  said  M.  A.  J.  is  a  nonresident  of  this  state  and  a  resident 
of  the  state  of  Idaho; 

That  she  is  incompetent  to  perform  the  duties  of  administra- 
trix of  said  estate  because  of  her  want  of  understanding  in  this : 
She  can  neither  read,  write,  nor  speak  the  English  language; 
and  also  because  she  has  no  knowledge  of  business,  and  has  not 
sufficient  business  capacity  to  manage  said  estate; 

Or  she  was  on  the  tenth  day  of  May,  1907,  adjudged  by  the 
probate  court  of  Shoshone  county,  Idaho,  a  court  of  competent 
jurisdiction,  to  be  incompetent  to  transact  business,  and  said  ad- 
judication has  never  been  modified  or  set  aside  and  is  now  in 
force;  and  she  is  now  incompetent  as  in  said  decree  adjudged. 

This  contestant  further  alleges  that  he  is  entitled,  after  his 
mother,  to  letters  of  administration  on  said  eiState. 

Wherefore  this  contestant  prays  that  the  application  of  said 
M.  A.  J.  be  denied  and  that  letters  be  issued  to  this  contestant. 


No.  92. — Order  Appomting  Administrator, 

(§  239) 

[Title  of  Court  and  Estate.] 

The  petition  of  Robert  Reed  praying  for  letters  of  adminis- 
tration on  the  estate  of  Lewis  Reed,  deceased,  coming  on  regu- 
larly this  day  to  be  heard,  and  due  proof  having  been  made  to 
the  satisfaction  of  the  court  that  the  clerk  had  given  notice 
of  this  hearing  according  to  law,  and  all  and  singular  the  law 
and  evidence  being  by  the  court  understood  and  considered; 
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It  is  therefore  adjudged  and  decreed  that  said  Lewis  Beed 
died  on  the  first  day  of  February,  1908,  intestate,  in  the  county 
of  Sonoma,  state  of  California;  that  he  was  a  resident  of  said 
county  at  the  time  of  his  death,  and  left  estate  therein  within 
the  jurisdiction  of  this  court. 

And  it  is  ordered  that  letters  of  administration  on  the  estate 
of  said  Lewis  Beed,  deceased,  issue  to  the  said  petitioner,  Robert 
Reed,  upon  his  taking  the  oath  required  by  law  and  filing  a  bond 
in  the  sum  of  eight  thousand  dollars. 

Done  in  open  court  this  fifteenth  day  of  March,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  93. — ^Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

The  petition  of ,  pra3ang  for  letters  of  administration 

of  the  estate  of ,  deceased,  coming  on  regularly  this  day 

to  be  heard,  and  due  proof  having  been  made  to  this  court  that 
due  and  legal  notice  of  the  hearing  of  said  petition  has  been 
given  by  the  clerk  of  this  court,  and  it  havibg  been  proved  by 

the  oath  of ,  that  the  said died  on  the day  of 

f  19 — ,  intestate,  in  the county  of ,  state 

of ;  that  he  was  a  resident  of  the county  of , 


state  of f  at  the  time  of  his  death,  and  that  he  has  left 

estate  in  the county  of ,  state  of ,  and  within 

the  jurisdiction  of  this  court;  that  the  petitioner  is  legally  com- 
petent, and  no  person  appearing  to  contest  the  application  of 
the  said  petitioner, — 

It  is  ordered  that  letters  of  administration  of  the  estate  of 

said ,  deceased,  issue  to  the  said  petitioner, ,  upon  his 

taking  the  oath,  and  filing  a  bond,  according  to  law,  in  the  sum 
of  doUars. 
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No.  94.— Letters  of  Adminiatration  with  Oath  of  Administrator. 

In  the  Superior  Court  of  the  County  of  Sonoma,  State  of  CaU- 

fornia. 

Letters  of  Administration. 

State  of  California, 

^ss. 
County  of  Sonoma, 

Robert  Beed  is  hereby  am>ointed  administrator  of  the  estate 
of  Lewis  Beed,  deceased. 

Witness,  A.  C.  Stewart,  clerk  of  the  superior  court  of  the 
county  of  Sonoma,  with  the  seal  of  said  court  affixed,  this 
fifteenth  day  of  March,  1908. 


Bj  order  of  the  court. 


A.  C.  STBWAET, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk. 


State  of  California,  *^ 

>8S. 

County  of  Sonoma,     C 


I  do  solemnly  swear  that  I  will  support  the  constitution  of 
the  United  States,  and  the  constitution  of  the  state  of  Cali- 
fornia ;  and  that  I  will  faithfully  discharge  the  duties  of  admin- 
istrator of  the  estate  of  Lewis  Beed,  deceased,  according  to  law. 

BOBERT  BEED. 

Subscribed  and  sworn  to  before  me,  this  fifteenth  day  of 
Mirnh,  1908. 

A.  L.  KENNEDY, 
Deputy  County  Clerk. 
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No.  95. — Statutory  Form  of  Letters  in  Oalifomia. 

(C.  C.  P.  1362) 

Letters  of  administration  must  be  signed  by  the  clerk,  under 
the  seal  of  the  court,  and  substantially  in  the  following  form: 

State  of  California, 

County,  or  City  and  County  of 


C.  D.  is  hereby  appointed  administrator  of  the  estate  of  A.  B., 
deceased. 

Witness,  G.  H.,  clerk  of  the  superior  court  of  the  county,  or 

city  and  county  of  ,  with  the  seal  thereof  aflSxed,  the 

day  of ,  18—*.    By  order  of  the  court. 

[Seal]  G.  H.,  Clerk. 

The  Arizona^  Idabo,  and  Montana  Statatea  are  like  the  GaUfornia,  ex- 
cept that  the  eoart  in  Montana  is  the  "district  court "  and  the  court  in 
Arizona  and  Idaho  is  the  ''probate  conrt"  Ariz.  Bev.  St.  1696;  Ida.  Bey. 
St.  1350;  Mont.  G.  G.  P.  2422. 

It  is  not  necessary  that  the  seal  of  the  court  should  be  affixed  at  the 
particular  place  in  the  atatutoiy  form.  Sharp  y.  Dye,  64  GaL  9,  27  Pae. 
789. 


No.  96.— Statutory  Form  of  Letters  in  Nevacbu 

(Comp.  L.  2838) 

Letters  of  administration  shall  be  signed  by  the  clerk,  and 
be  under  the  seal  of  the  court,  and  may  be  in  the  following 
form,  to  wit  (after  properly  entitling  court  and  cause) : 

This  is  to  certify  that,  by  order  of  the  above-named  court 

made  and  entered  on  the day  of ,  19 — , was 

appointed  administrat of  the  estate  of ,  deceased,  by 

virtue  of  which  these  letters  are  issued  this day  of ^ 

19 — ,  — ^he  having  duly  qualified. 

Witness  my  official  signature,  with  the  seal  of  the  court  af«- 
fixed. 
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No.  97. — Statatory  Form  of  Letters  in  North  Dakota 

(Rev.  Cd.  8055) 

Letters  of  administration,  either  general  or  special,  may  De 
substantially  in  the  following  form; 

State  of  North  Dakota,^ 
County  of  — ,  [ 

Whereas,  A.  B.  was  appointed  administrator  (or  special  ad- 
ministrator) of  the  estate  of  C.  D.,  deceased,  by  order  of  the 
county  court  of  said  county  of  date ,  and  has  duly  quali- 
fied accordingly: 

Now,  therefore,  know  ye,  that  he,  the  said  A.  B.,  is  authorized 
to  enter  upon  the  discharge  of  his  duties  as  such  administrator 
[or  special  administrator]  and  continue  therein  until  the  revoca- 
tion of  these  letters. 

Given  with  the  seal  of  said  court  hereto  affixed  the day 

of  ,  19—. 

[Seal]  (Official  signature  of  the  judge.) 


Ho.  98. — Statatory   Form  of  Letters  in   Oklahoma  and  South 

Dakota. 

(Okl.  Rev.  St.  1531;  S.  D.  Pro.  Cd.  79) 

Letters  of  administration  must  be  signed  by  the  judge,  under 
the  seal  of  the  court,  and  substantially  in  the  following  form: 

Territory  of  Oklahoma, 
County  of  . 

C.  D.  is   hereby   appointed    administrator   of   the    estate  of 
A.  B.,  deceased. 

Witness  O.  H.,  judge  of  the  probate  court  of  the  county  of 

f  with  the  seal  thereof  affixed,  the day  of , 

19—. 

(Seal  and  official  signature  of  the  judge.) 
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No.  99.— Statutory  Form  of  Letters  in  OregoxL 

(B.  &  C.  Cd.  1137) 
Letters  of  administration  may  be  in  the  following  formi 

State  of  Oregon, 
County  of 

To  all  persons  to  whom  these  presents  shall  come,  greeting; 
Know  ye,  that  it  appearing  to  the  court  aforesaid,  that 


has  died  intestate,  leaving  at  the  time  of  his  death  property  in 

this  state,  such  court  has  duly  appointed  administrator 

of  the  estate  of  such ;  this,  therefore,  authorizes  the  said 

to  administer  the  estate  of  the  said — ,  deceased,  ac- 
cording to  law.  Li  testimony  whereof,  etc.,  the  same  as  in  let- 
ters testamentary.  Letters  to  an  administrator  of  the  partner- 
ship with  the  will  annexed,  or  to  a  special  administrator,  may 
be  issued  according  to  the  foregoing  forms,  with  such  yariations 
as  may  be  proper  in  the  particular  case. 


No.  100. — Statutory  Form  of  Letters  in  Utah. 

(Rev.  St.  3820) 

Letters  of  administration  must  be  substantially  in  the  follow* 
ing  form: 

State  of  I 
County  ol 

C.  D.  is  hereby  appointed  administrator  of  the  estate  of  A.  B., 
deceased. 

Witness  G.  H.,  clerk  of  the  district  court,  in  and  for  the  county 
of ^  with  the  seal  thereof  aflSxed,  the day  of , 


By  order  of  the  court. 

[Seal]  Q.  H.,  Clerk. 
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No.  101. — Statutory  Form  in  Washington. 

(Bal.  Cd.  6145;  Pierce's  Cd.  2438) 

Letters  of  administration  shall  be  signed  by  the  clerk  and  be 
nnder  the  seal  of  the  court,  and  may  be  substantially  in  the  fol- 
lowing form: 

State  of  Washington, 
County  of » 

Whereas,  A.  B.,  late  of ,  on. or  about  the day  of 

-,  died  intestate,  leaving  at  the  time  of  his  death  prop- 


erty in  this  state  subject  to  administration,  ^-  now,  therefore, 

know  all  men  by  these  presents,  that  we  do  hereby  appoint 

administrator  upon  said  estate,  and  hereby  authorize  him  to  ad- 
minister the  same  according  to  law. 
Witness  my  hand  and  the  seal  of  said  court  this day  of 


No.  102. — Statutory  Form  in  Wyoming. 

(BeV.  St.  4659) 

Letters  of  administration  must  be  signed  by  the  clerk,  under 
the  seal  of  the  court,  and  substantially  of  the  following  form : 


State 
County 


of  Wyoming,  ^ 

yof .    r 


G.  D.  is  hereby  appointed  administrator  of  the  estate  of  A.  B., 
deceased.. 

Witness  G.  H.,  clerk  of  the  district  court  within  and  for  the 
county  of ^  with  the  seal  thereto  afSxed,  the day  of 
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No.  103. — ^Nomination  of  Administrator  by  Heir. 

(§  243) 
[Title  of  Court  and  Cause.] 

To  the  Honorable  Superior  Court  aforesaid : 

The  undersigned,  Mary  Reed,  respectfully  states  that  she  is 
the  widow  of  Lewis  Reed,  deceased,  and,  as  such,  is  entitled  to 
administer  upon  his  estate ;  but  that  she  does  not  care  to  assume 
the  administration  of  said  estate,  and  therefore  requests  that 
Frederick  Wickman,  whose  petition  for  letters  of  administration 
is  presented  and  filed  herewith,  be  appointed  administrator  of 
said  estate. 

MABY  BEED. 


No.  104. — ^Another  Form  of  Nomination. 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California: 
The  undersigned  respectfully  advises  this  court  that  she  is  the 
daughter  of  the  said  A.  B.,  deceased;  that  C.  D.  has  at  her  re- 
quest filed  his  petition  to  be  appointed  administrator  of  the  es- 
tate of  said  deceased;  and  that  undersigned  is  a  resident  of 
the  county  of  Alameda,  state  of  California,  and  is  competent  to 
serve  as  administratrix  of  said  estate. 


No.  105.— Issuance*  of  Letters  to  Guardian  of  Minor. 

(§  230) 

[Title  of  Court  and  Estate.] 

It  appearing  that  Louis  Campbell  is,  in  order  of  precedeneo, 
entitled  to  letters  of  administration  upon  the  estate  of  Frank 
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CampbeU,  deceased;  and  it  further  appearing  that  said  Louis 
Campbell  is  a  minor,  and  that  Eugene  Brown  is  the  duly  ap- 
pointed, qualified  and  acting  guardian  of  the  person  and  estate 
of  said  Louis  Campbell,  it  is  therefore  ordered  that  letters  of 
administration  on  said  estate  be  issued  to  said  Eugene  Brown, 
upon  his  taking  the  oath  prescribed  by  law  and  filing  a  bond  in 
the  sum  of  four  thousand  dollars. 
Dated  July  1, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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CHAPTER  XL 

BONDS  AND  OATHS  OF  EXECUTORS  AND  ADlONISTBATOBa 

No.  107.  Oath  to  be  attached  to  letters. 

No.  108.  Bond  given  on  qnalifying  for  office. 

No.  109.  Bond  given  by  more  than  two  saretiefli 

No.  110.  Bond  given  on  sale  of  real  estate. 

No.  111.  Examination  and  jastiflcation  of  soretieiL 

No.  112.  Petition  for  new  bond. 

No.  113.  Petition  for  farther  secaritj; 

No.  114.  Another  form  of  petition. 

No.  115.  Anqther  form  of  petition. 

No.  116.  Affidavit  of  insufficiency  of  bond. 

No.  117.  Citation  to  show  cause  against  further  seeurity* 

No.  118.  Order  to  give  new  bond. 

No.  119.  Forfeiture  of  letters  for  failure  to  comply  with  order. 

No.  120.  Application  by  surety  to  be  discharged. 

No.  121.  Another  form  of  application. 

No.  122.  Order  for  citation  on  petition  for  release  of  surety. 

No.  123.  Citation  to  administrator  on  release  of  surety. 

No.  124.  Order  releasing  surety. 

No.  125.  Order  revoking  letters  on  failure  to  give  new  suretlei. 

No.  126.  Order  to  give  bond  when  will  requires  none. 

No.  107.— Oath  to  bo  Attaohed  to  Lottenk 

(§244) 

State  of  California, 
County  of  Sonoma, 

I  do  solemnly  swear  that  I  will  support  the  constitution  of  the 
United  States  of  America,  and  the  constitution  of  the  state  of 
California;  that  I  will  faithfuUy  discharge  the  duties  of  ex- 
ecutor [or  administrator,  as  the  case  may  be]  of  the  estate  of 
Lewis  Reed,  deceased,  according  to  law. 

WILLIAM  HUDSON. 
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Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  March, 
1908. 

A.  C.  STEWART, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk. 


No.  108.— Bond  Given  on  Qualifjring  for  Office* 

(§  245) 
[Title  of  Court  and  Estate.] 

Know  all  men  by  these  presents :  That  we,  Robert  Reed,  prin- 
cipal, and  Jonathan  White  and  Allan  McRea,  sureties,  are  held 
and  jointly  and  severally  firmly  bound  to  the  state  of  California 
in  the  sum  of  eight  thousand  dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  state  of  California,  for 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  and  each  of  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  fifteenth  day  of  March, 
1908. 

The  condition  of  this  obligation  is  such,  that  whereas,  by  an 
order  of  the  superior  court  of  the  county  of  Sonoma,  state  afore- 
said, duly  made  and  entered  on  the  fifteenth  day  of  March,  1908, 
the  above-bounden  Robert  Reed,  in  the  matter  of  the  estate  of 
Lewis  Reed,  deceased,  was  appointed  administrator  of  the  estate 
of  said  Lewis  Reed,  deceased,  and  letters  of  administration  were 
directed  to  be  issued  to  him  upon  his  executing  a  bond  according 
to  law,  in  the  said  sum  of  eight  thousand  dollars. 

Now,  therefore,  if  the  said  Robert  Reed,  as  such  administrator, 
shall  faithfully  execute  the  duties  of  the  trust  according  to  law, 
then  this  obligation  shall  be  void;  otherwise  it  is  to  remain  in 
full  force  and  effect. 

ROBERT  REED.  [Seal] 

ALLAN  McREA.  [Seal] 

JONATHAN   WHITE.     [Seal] 
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State  of  California, 
County  of  Sonoma, 

Jonathan  White  and  Allan  McRea,  the  sureties  named  in  the 
above  bond,  being  duly  sworn,  each  for  himself  says  that  he  is 
a  householder  and  resident  within  said  state,  and  is  worth  the 
said  sum  of  eight  thousand  dollars  over  and  above  all  his  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution. 

ALLAN  McREA, 
JONATHAN  WHITE, 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  March, 
1908. 

H.  R.  SNOW, 
Notary  Public 


No.  109.— Bond  Given  by  More  Than  Two  Sureties. 
[Title  of  Court  and  Cause.] 

Enow  all  men  by  these  presents:  That  I,  T.  M.,  as  principal, 
am  held  and  firmly  bound  unto  the  state  of  California  in  the  sum 
of  eighty-four  thousand  dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  state  of  California,  for 
which  payment,  well  and  truly  to  be  made,  I  bind  myself,  my 
and  each  of  my  heirs,  executors,  and  administrators,  firmly  by 
these  presents. 

And  we,  J.  S.,  B.  A.  S.,  and  T.  D.,  as  sureties,  are  severally 
held  and  firmly  bound,  and  jointly  with  said  T.  M.,  are  held  and 
firmly  bound  unto  the  said  state  of  California  in  the  following 
sums,  respectively,  to  wit :  I,  the  said  J.  S.,  in  the  sum  of  twenty 
thousand  dollars;  I,  the  said  B.  A.  S.,  in  the  sum  of  fifty  thou- 
sand dollars,  and  I,  the  said  T.  D.,  in  the  sum  of  fourteen  thou- 
sand dollars,  lawful  money  of  the  United  States  of  America,  to 
be  paid  to  the  said  state  of  California,  for  the  payment  of  which 
sums,  well  and  truly  to  be  made,  we,  and  each  of  us,  respectively, 
bind  ourselves,  our  and  each  of  our  heirs,  executors,  and  admin- 
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istrators,  jointly  and  severally  as  aforesaid  firmly  by  these  pres- 
ents. 

Sealed  with  our  seals  and  dated  this  third  day  of  May,  1908. 

The  condition  of  the  above  obligation  is  such,  that  whereas, 
by  an  order  of  the  superior  court  of  the  county  of  Sacramento, 
state  aforesaid,  duly  made  and  entered  on  the  second  day  of  May, 
1906,  the  above-bounden  T.  M.  and  one  G.  B.  were  appointed  ex- 
ecutors of  the  last  will  and  testament  of  P.  C,  deceased,  and  let- 
ters testamentary  were  directed  to  be  issued  to  them  upon  execut- 
ing a  bond,  according  to  law,  in  said  sum  of  eighty-four  thou- 
sand dollars,  being  security  as  well  for  the  personal  property  of 
the  estate  of  said  deceased  as  for  the  annual  rents,  issues  and 
profits  of  the  real  estate  of  said  deceased  in  his  charge  as  execu- 
tor. 

Now,  .therefore,  if  the  said  T.  M.,  as  such  executor,  shall  faith- 
fully execute  the  duties  of  the  trust,  according  to  law,  then  this 
obligation  shall  be  void,  otherwise  it  shall  remain  in  full  force 
and  effect. 


No.  110.— Bond  Given  on  Sale  of  Real  Estate. 

(§  250) 

[Title  of  Court  and  Estate.] 

Know  all  men  by  these  presents:  That  we,  Robert  Reed,  as 
principal,  and  R.  Y.  Haines  and  0.  L.  Morgan,  as  sureties,  are 
held  and  firmly  bound  to  the  state  of  California,  in  the  sum  of 
five  thousand  dollars,  lawful  money  of  the  United  States  of  Amer- 
ica, to  be  paid  to  the  said  state  of  California,  for  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our 
heirs,  executors,  and  administrators,  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  twentieth  day  of  April, 
1908. 

The  condition  of  the  above  obligation  is  such,  that  whereas  an 
order  was  made  on  the  eighteenth  day  of  April,  1908,  by  the 
superior  court  of  the  county  of  Sonoma,  state  of  California,  an- 
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thorizing  the  above-named  principal  as  administrator  of  the  es- 
tate of  liewis  Reed,  deceased,  to  sell  certain  real  estate  belong- 
ing to  the  estate  of  said  deceased,  and  requiring  that  an  addi- 
tional bond  be  executed  by  said  administrator  in  the  sum  above 
named. 

Now,  therefore,  if  the  said  Robert  Reed,  as  such  administrator, 
shall  faithfully  execute  the  duties  of  the  trust  according  to  law, 
then  this  obligation  shall  be  void;  otherwise  it  shall  remain  in 
full  force  and  effect. 

ROBERT  REED.  [Seal] 
R.  Y.  HAINES,  [Seal] 
O.  L.  MORGAN.     [Seal]i 

State  of  California, 
County  of  Sonoma, 

R.  T.  Haines  and  0.  L.  Morgan,  being  duly  sworn,  each  fo? 
himself  says  that  he  is  one  of  the  sureties  named  in  the  above 
bond;  that  he  is  a  resident  and  householder  within  said  state, 
and  is  worth  the  sum  of  five  thousand  dollars  over  and  above  all 
his  debts  and  liabilities,  exclusive  of  property  exempt  from  ex- 
ecution. 

R.  Y.   HAINES. 

0.  L.  MORGAN. 

Subscribed  and  sworn  to  before  me  this  twentieth  day  of  April, 
1908. 

H.  R.  SNOW, 
Notary  Publio. 


No.  111.— Examination  and  Jnstiflcation  of  Sureties. 

(§  251) 

A  form  of  justification  will  be  found  under  Form  108. 

The  following  form  for  the  examination  of  sureties  is  in  use  in 
county  clerk's  office  in  San  Francisco: 
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[Title  of  Court  and  Estate.] 

State  of  California, 

City  and  County  of  San  Francisco, 


-,  being  duly  sworn,  deposes  and  says: 


I  am  a  citizen  of  the  United  States  of  America.    I  am 


years  of  age.  I  reside  in  the  state  of  California,  and  have  so  re- 
sided    years  and  upward.  I  am  .  My  dwelling- 
house  is  No. street,  in ^.  My  wife  and  family  re- 
side with  me  at  that  place.    My  business  is  that  of and  I 

carry  on  business  as  such  at  No. street,  in . 

I  own  real  estate  in  the ;  it  consists  of .    I  paid 

for  that  property  the  sum  of  $ .    The  land,  exclusive  of 

improvements,   is  worth  at  least   $ .    The   improvements 

are   worth   at   least   $ .    The   premises   are    insured   for 


By  the  poUc —  of  insurance  any  loss  which  may  accrue  is  made 

payable  to  .    The  conveyance  of  the  land  and  premises 

above  mentioned  was  from and  was  recorded  in  the  office 

of  the  recorder  of  the  city  and  county  of about . 

That  conveyance  is,  to  my  best  knowledge  and  recollection,  a 


deed.  It  conveyed  the  premises  to  me,  in  my  own  right.  It  is 
made  to  me  in  my  individual  name,  and  the  title  is  now,  and  ever 
since  I  purchased  the  property  has  remained,  in  my  individual 
name  and  I  do  nqt  hold  said  property,  or  any  part  of  it,  or  any 
share  or  interest  of  any  kind  in  it,  in  trust  for,  or  in  any  wise 
for  the  benefit  of,  any  other  person  than  myself.  It  is  absolutely 
and  exclusively  my  own. 
As  to  mortgages, . 


As  to  taxes  and  assessments, 

As  to  judgments, . 

I  am  in  partnership  with 


My  debts  and  liabilities  are  as  follows : 


Except  as  above  stated,  I  am  not  liable  as  bail,  bondsman, 
surety,  indorser,  guarantor,  indemnitor  or  otherwise,  in  any  man- 
ner whatever;  and,  except  as  so  stated,  I  do  not  owe  any  money 
and  am  not  indebted  to  any  person,  firm  or  company  in  any  sum, 

FrobaU  Law — 72 
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or  upon  any  account  whatever.  No  person  holds  a  power  of  at- 
torney from  me  for  the  sale  of  or  the  disposal  of  the  property 
I  have  mentioned.  I  have  not  received  any  consideration,  nor 
do  I  expect  any,  for  going  on  the  undertaking  in  the  above-men* 
tioned  case.    I  have  not  been  indemnified. 


Sworn  to,  before  me,  this day  of 190 — . 


Deputy  County  Clerk. 


No.  112.— Petition  to  New  Bond. 

{§  254) 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Carl  Burr  respectfully  represents  that  he  is  a 
creditor  of  the  estate  of  Lewis  Beed,  deceased,  and  is  interested 
is  said  estate. 

That  Jonathan  White  and  Allan  McRea,  who  are  sureties  on 
the  bond  of  Robert  Beed,  the  administrator  of  said  estate,  have 
sold  all  their  property  in  California  and  are  about  to  remove  from 
the  state;  and  therefore  that  said  bond  is  insuiBcient  security 
for  the  faithful  performance  of  the  duties  of  his  trust  by  said  ad- 
ministrator. 

Wherefore  your  petitioner  prays  that  a  citation  be  directed  to 
said  administrator,  requiring  him  to  show  cause,  if  any  he  can, 
why  he  should  not  give  further  security;  and  that  his  powers 
be  suspended  until  the  matters  herein  alleged  can  be  heard  and 
determined. 

CABL  BURR, 
Petitioner, 
B.  C.  DAVIS, 

Attorney  for  Petitioner. 
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State  of  California,  [ 
County  of  Sonoma,   [ 

Carl  Burr,  first  being  sworn,  deposes  and  says  that  he  has  read 
the  foregoing  petition,  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  there- 
in stated  on  his  information  and  belief,  and  as  to  those  matters, 
that  he  believes  it  to  be  true. 

Subscribed  and  sworn  to  before  me  this  first  day  of  May,  1908. 

H,  B.  SNOW, 
Notary  Public. 


No.  113. — ^Petition  for  Further  Securi^, 

(§254) 

[Title  of  Court  and  Estate.] 

The  petition  may  be  the  same  as  the  one  preceding,  except  the 
second  paragraph  which  may  be:  ''That  said  administrator  is 
wasting  said  estate,  in  this,  that  he  is  engaged  in  useless  and  ex- 
pensive litigation  in  suing  on  promissory  notes  belonging  to  said 
estate  which  are  barred  by  the  statute  of  limitations;  and  there- 
fore that  said  bond  is  insufficient  security," 


No.  114. — ^Anothor  Form  of  Petitioii* 

[Title  of  Court  and  Estate.] 
The  petition  of respectfully  shows: 

That  heretofore was,  by  the  order  of  this  court  duly  made 

and  entered  herein,  appointed  the  administrator  (or  executor)  of 

the  estate  of ,  and  thereafter  duly  qualified  by  taking  the 

oath  of  office  and  giving  a  bond,  with and as  sure- 
ties; 

That ,  one  of  the  sureties  on  said  bond,  is  insolvent  [or 

is  becoming  insolvent,  or  has  removed,  or  is  about  to  remove,  from 
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the  state,  or  state  any  other  cause  by  reason  of  which  the  bond  is 
insufficient] ; 

That  by  reason  of  the  premises  hereinbefore 'stated,  the  bond 
of  said  administrator  [or  executor]  is  insufficient; 

That  your  petitioner  is  a  person  interested  in  said  estate,  beings 
a  creditor  thereof  [or  heir  at  law,  or  legatee,  or  devisee  of  said  de- 
ceased, as  the  case  may  be] ; 

Wherefore  your  petitioner  prays  that  a  citation  issue  directed  to 
said  administrator  [or  executor]  requiring  him  to  show  cause,  if 
any  he  can,  why  he  should  not  give  further  security,  and  in  the 
meantime  that  his  poweis  as  such  administrator  [or  executor]  be 
suspended. 


No.  115. — ^Another  Form  of  Petitioii. 

[Title  of  Court  and  Estate.] 

The  petition  of  A.  B.  represents  to  the  court  that  C.  D.,  the  ad- 
ministrator of  the  estate  of  said  E.  F.,  deceased,  is  wasting  the 
property  of  said  estate,  and  the  said  waste  consists  in  his  doing 
and  causing  to  be  done  the  following  things  in  his  name  as  said 
administrator — that  is  to  say : 

First. — The  inventory  and  appraisement  describes  a  promissory 
note  by  Q.  H.  in  favor  of  said  deceased  for  ten  thousand  dollars, 
and  interest,  which  note  is  valued  at  nothing. 

Second. — The  said  inventory  describes  a  promissory  note  and 
mortgage  in  favor  of  said  deceased  executed  by  J.  J.  for  three 
thousand  five  hundred  dollars.  It  is  valued  in  said  inventory  at 
nothing,  because  it  is  a  third  mortgage,  and  the  property  mortgaged 
is  not  of  sufficient  value  to  satisfy  the  first  mortgage,  and  the  ad- 
ministrator has  commenced  an  action  to  obtain  judgment  in  said 
promissory  note,  and  another  to  foreclose  said  mortgage,  and  he 
has  employed  his  son  as  his  attorney  to  prosecute  said  actions ;  and 
has  paid  another  son,  who  is  a  searcher  of  records,  three  hundred 
dollars  of  money  belonging  to  said  estate  to  make  a  long  and  use- 
less abstract  of  the  property  described  in  said  mortgage,  and  haa 
employed  a  son  in  law,  on  behalf  of  said  estate,  to  survey  the  land 
described  in  the  mortgage,  all  of  which  expenditure  is  not  now, 
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nor  never  will  be,  of  any  value  of  said  estate.  That  the  bond  of 
said  administrator  is  insn£Scient  security  for  his  wrongful  acts  as 
aforesaid. 

Wherefore  petitioner  prays  that  the  said  administrator  be  re- 
quired to  give  further  security  and  that  his  powers  be  suspended 
until  the  matters  herein  alleged  can  be  heard  and  determined. 

(Cowdery'a  Forms.) 


No.  116.— AfQdavit  of  Insufflciency  of  Bond. 
[Title  of  Court  and  Estate.] 

State  of  California, 
County  of  Placer, 

A.  B.,  first  being  sworn,  deposes  and  says :  That  he  is  a  creditor 
of  the  above-entitled  estate.  That  his  claim  has  been  presented  to 
the  administrator  of  the  estate,  has  been  approved  by  him,  and  also 
by  the  judge  of  said  court,  and  is  on  file  as  an  approved  claim,  and 
no  part  of  it  has  been  paid.  That  affiant  has  been  informed  that 
C.  F.,  one  of  the  sureties  on  the  bond  of  said  administrator,  is 
insolvent;  and  upon  said  information  he  made  diligent  investiga* 
tions  and  he  believes  that  said  G.  F.  is  insolventi 


No.  117. — Citation  to  Show  Oause  Against  Furthw  Security. 

(§  255) 
[Title  of  Court  and  Estate.] 

To  Bobert  Reed,  Administrator  of  the  Estate  of  Lewis  Reed,  De- 
ceased : 
You  are  hereby  cited  to  appear  on  the  seventh  day  of  May,  1908, 
at  10  o'clock  A.  M.,  before  the  above-named  court  at  the  court- 
house in  said  county,  and  show  cause  why  you  should  not  be  re- 
quired to  give  further  security,  inasmuch  as  it  has  been  alleged  (or 
has  come  to  the  knowledge  of  the  court)  that  the  sureties  on  your 
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bond  as  administrator  of  said  estate  have  disposed  of  their  prop- 
erty and  are  about  to  remove  from  the  state. 

[Seal]  A,  C.  STEWART, 

Clerk. 


No.  118.— Order  to  Give  New  Bond. 

(§  256) 
[Title  of  Court  and  Estate.] 

It  is  ordered  that  the  prayer  of  the  petition  of  Carl  Burr,  ffled 
herein,  be  granted,  in  that  Robert  Reed,  administrator  of  the  estate 
of  Lewis  Reed,  deceased,  within  ten  days  from  the  date  of  this 
order,  file  a  new  bond  as  said  administrator  in  the  sum  of  ten 
thousand  dollars. 

Done  in  open  court  this  seventh  day  of  May,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  HO.— Forfeiture  of  Letters  for  Failure  to  Comply  with  Order. 

(§  257X 
[Title  of  Court  and  Estate.] 

An  order  having  been  made  and  entered  herein  on  the  seventh 
day  of  May,  1908,  requiring  Robert  Reed,  the  administrator  of 
the  above-named  estate,  to  give  further  security  on  his  bond  as 
such  administrator  within  ten  days,  and  said  ten  days  having  ex- 
pired, the  said  administrator  having  failed  to  comply  with  said 
order,  it  is  hereby  ordered  that  his  letters  of  administration  be 
and  the  same  are  hereby  revoked. 

Dated  May  17,  1908. 

M.  B.  FIELD, 
Judge  of  the  Superior  Court 
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No.  120. — ^Application  by  Surety  to  be  Dischar (^ 

(§  260) 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

Your  petitioner  respectfully  represents  that  he  is  one  of  the 
sureties  on  the  bond  of  Robert  Seed,  administrator  of  the  estate 
of  Lewis  Reedy  deceased,  which  bond  has  been  duly  filed  and 
recorded  in  this  court,  and  is  now  in  force. 

That  your  petitioner  desires  to  be  released  from  responsibility 
on  account  of  future  acts  of  said  administrator. 

Wherefore  your  petitioner  x-rays  that  a  citation  be  directed  to 
said  administrator  requiring  him  to  appear  and  give  other  securityi 
and  that  your  petitioner  be  released  from  further  liability  on  ae- 
eount  of  said  bond. 
Dated  May  25,  1908. 

JONATHAN  WHITE, 

Petitioner, 
U.  S.  BLACK, 

Attorney  for  Petitioner. 


No.  121.— Another  Form  of  AppHeatloii. 

[Title  of  Court  and  Estate.] 

The  petition  of r-  respectfully  shows: 

That  the  petitioner  is  one  of  the  sureties  on  the  bond  of , 

the  administrator,  given  hy  him  heretofore  on  qualifying  as  ad- 
ministrator [or  executor]  of  the  estate  of ^  deceased,  which 

bond  has  been  duly  filed  and  recorded  in  this  courts  and  is  now  in 
force; 

That  petitioner  desires  to  be  released  from  said  bond,  and  from 
all  responsibility  on  account  of  the  future  acts  of  said  adminis- 
trator [or  executor]; 
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Wherefore  your  petitioner  prays  that  a  citation  be  issued 
directed  to  said  administrator  [or  executor]  ^  requiring  him  to 
give  other  securily,  and  that  petitioner  be  released  from  further 
liability  on  account  of  said  bond. 


No.  122. — Order  for  Citation  on  Petition  for  Release  of  Snre^. 

(§  260) 
[Title  of  Court  and  Estate.] 

Jonathan  White,  one  of  the  sureties  on  the  bond  of  Robert  Reed, 
administrator  of  the  estate  of  Lewis  Beed,  deceased,  having  fUed 
herein  a  petition  to  be  released  from  responsibility  on  account  of 
the  future  acts  of  said  administrator: 

It  is  ordered  that  a  citation  issue  to  said  administrator,  directing 
him  to  appear  before  this  court  on  the  first  day  of  June,  1908,  at 
10  o'clock  in  the  forenoon  of  that  day,  to  give  other  security. 

Dated  May  25,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  123. — Citation  to  Administrator  on  Release  of  Surety. 

(§  260) 
[Title  of  Court  and  Estate.] 

To  Robert  Reed,  Administrator  of  the  Above-named  Estate ; 

You  are  hereby  cited  to  appear  on  the  second  day  of  June,  1908, 
at  10  o'clock  A.  SI  of  that  day,  before  the  above-named  court,  to 
show  cause,  if  any  you  have,  why  Jonathan  White,  one  of  the 
sureties  on  your  bond,  should  not  be  released  from  further  lia- 
bility on  said  bond,  in  accordance  with  the  prayer  of  his  petition 
herein  filed  on  May  25,  1908. 

[Seal]  A.  C.  STEWART, 

County  Clerk. 
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No.  124. — Order  Keleasing  Snre^. 

(§  261) 
[Title  of  Court  and  Estate.] 

Bobert  Beed,  administrator  of  the  estate  of  Lewis  Reed,  de- 
ceased, having  given  new  sureties  to  the  satisfaction  of  this  court 
on  the  application  of  Jonathan  White,  one  of  his  former  sureties, 
to  be  released,  the  said  Jonathan  White  is  hereby  released  from 
liability  on  his  bond  for  any  subsequent  act  or  default  of  said  ad- 
ministrator. 
Dated  June  15,  1908. 

M.  B.  FIELD, 
Judge  of  the  Superior  Court 


Ho.  126. — Order  BevoUng  Letters  on  Failure  to  Give  Hew  Sure- 

tiee. 

(§  262) 

[Title  of  Court  and  Estate.] 

Jonathan  White,  one  of  the  sureties  on  the  Cond  of  Bobert  Beed, 
administrator  of  the  above-entitled  estate,  having  petitioned  to 
be  released  from  liability  on  account  of  the  future  acts  of  said  ad- 
ministrator, and  said  administrator  having  been  duly  ordered  to 
give  new  sureties,  but  having  neglected  to  give  such  sureties ; 

It  is  ordered  that  his  letters  of  administration  be  and  the  same 
are  hereby  revoked. 

Dated  June  25,  1908. 

M.  B.  FIELD, 
7udge  of  Superior  Court. 
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No.  126.— Order  to  Give  Bond  Yfhm.  Will  Requires  None. 

(§  266) 
[Title  of  Court  and  Estate.] 

• 

It  appearing  to  the  court  that  it  is  necessary  for  the  security  of 
those  interested  in  the  estate  of  Henry  Hudson,  deceased,  that 
William  Hudson,  executor  of  the  will  of  said  deceased,  give  a  bond 
for  the  faithful  performance  of  the  duties  of  his  office,  it  is  there- 
fore ordered  that  said  William  Hudson  file  a  bond  herein  in  the 
sum  of  ten  thousand  dollars,  and  that  such  bond  be  presented  to 
this  court  for  approval  within  ten  days  from  the  date  of  this  order. 

Dated  July  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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CHAPTER  XII. 

BPECIAIi  ADMINIST£ATOBa 

Ko.  130.  Petition  for  special  letten. 

Ko.  131.  Another  form  of  petition. 

No.  132.  Order  appointing  special  administrator* 

No.  133.  Another  form  of  order. 

No.  134.  Special  letters  of  administration. 

No.  135.  Oath  of  special  administrator. 

No.  130.  Bond  of  special  administrator. 

No.  130.— Petition  for  Spedal  Lettaxi. 

(§§  267,  268) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  John  Hansen  respectfully  states  that  Henry 
Hansen  died  on  the  first  day  of  January,  1908,  in  Sonoma  countyi 
California;  and  that  at  the  time  of  his  death  he  was  a  resident  of 
said  county  and  left  estate  therein. 

That  an  instrument  purporting  to  be  the  will  of  said  deceased 
has  been  filed  in  this  court  for  probate ;  that  the  admission  of  said 
instrument  to  probate  has  been  and  is  yet  contested,  and  no  letters 
testamentary,  or  of  administration  of  any  kind  have  been  issued 
on  said  estate;  that  this  delay  in  granting  letters  is  likely  to  be 
protracted;  and  that  said  estate  is  suffering  loss  and  damage  for 
the  want  of  some  person  with  authority  to  take  charge  of  and 
care  for  it 

That  your  petitioner  is  a  brother  of  said  decedent,  and  a  resident 
of  said  county. 

Wherefore  your  petitioner  prays  that  he  be  appointed  special 
administrator  of  said  estate. 

Dated  March  3,  1908. 

JOHN  HANSEN, 
Petitioner. 
D.  G.  McCAETHT, 

Attorney  for  Petitioner. 
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No.  131. — ^Another  Form  of  Petition. 
[Title  of  Court  and  Estate.] 

Your  petitioner  states  that  he  is  qualified  to  serve  as  adminis- 
trator of  said  estate,  he  being  [the  husband,  or  wife,  or  brother,  or 
sister,  etc.,  of  the  decedent] . 

That  a  petition  is  on  file  in  the  aforesaid  court  praying  for  letters 
of  administration  on  said  estate  on  behalf  of  this  petitioner. 

That  there  has  been  delay  in  the  granting  of  letters  of  adminis- 
tration upon  said  estate,  and  there  probably  will  be  a  further  delay 
of  several  months  before  letters  are  granted. 

That  it  is  necessary  that  some  one  should  be  authorized  to  collect 
and  preserve  the  property  of  said  estate. 

Wherefore  your  petitioner  prays  that  he  be  appointed  special 
administrator  of  said  estate. 


No.  1S2. — Order  Appointing  Special  Administrator. 

(§§  267,  268) 

[Title  of  Court  and  Estate.] 

It  is  ordered  that  John  Hansen  be  and  he  hereby  is  appointed 
special  administrator  of  the  estate  of  Henry  Hansen,  deceased; 
and  that  special  letters  of  administration  on  said  estate  be  issued 
to  him  upon  his  taking  the  oath  required  by  law  and  filing  a  bond 
in  the  sum  of  ten  thousand  dollars. 
Done  in  open  court  this  tenth  day  of  March,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  133. — Another  Form  of  Order. 
[Title  of  Court  and  Estate.] 

It  appearing  that died  on  the day  of ,  19—^ 

and  that  at  the  time  of  his  death  he  was  a  resident  of  the  ■ 

county  of y  state  of j 
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That  he  left  estate  therein,  which  no  one  is  authorized  properly 
to  care  for,  and  which  is  in  imminent  danger  of  being  lost  and  de- 
stroyed; 

That  there  has  been  great  delay  in  granting  letters  of  adminis- 
tration upon  said  estate,  and  it  is  necessary  that  some  one  should 
be  authorized  to  collect  and  preserve  the  property  of  the  same; 

It  is  therefore  ordered  that be  and  he  is  hereby  appointed 

special  administrator  of  the  estate  of  said  decedent,  with  power  to 
collect,  take  charge  of,  and  preserve  the  property  of  said  estate, 
and  to  do  such  other  things  in  relation  thereto  as  may  from  time 
to  time  be  directed  by  this  court. 


No.  134.— Special  Letters  of  Administration. 

(§§  267,  268) 

In  the  Superior  Court  of  the  County  of  Sonoma,  State  of  CaU- 

fomia. 

Special  Letters  of  Administration* 

State  of  California,   ] 
County  of  Sonoma, 


^sa. 


John  Hansen  is  hereby  appointed  special  administrator  of  the 
estate  of  Henry  Hansen,  deceased,  to  collect  and  take  charge  of 
said  estate,  in  whatever  county  or  counties  the  same  may  be  found, 
and  to  exercise  such  other  powers  as  may  be  necessary  for  the 
preservation  thereof. 

Witness,  A.  C.  Stewart,  clerk  of  the  superior  court  of  the  count^^ 
of  Sonoma,  with  the  seal  of  said  court  affixed,  this  tenth  day  of 
March,  1908. 
By  order  of  the  court 

A.  0.  STEWART, 

Clerk, 
By  A.  L.  Kennedy, 
Deputy  Clerk. 
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State  of  California, 
County  of  Sonoma, 

I  do  solemnly  swear  that  I  will  support  the  constitution  of  the 
United  States,  and  the  constitution  of  the  state  of  California; 
and  that  I  will  faithfully  discharge  the  duties  of  special  adminis- 
trator of  the  estate  of  Henry  Hansen,  deceased,  according  to  law. 

JOHN  HANSEN. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  March, 
1908. 

A.  L.  KENNEDY, 
Deputy  County  Clerk  of  the  City  and  County  of  San  Francisco. 


No.  135. — Oath  of  Special  Administrator. 

(§  270) 

The  oath  required  of  special  administrators  will  be  found  at- 
tached to  the  letters  in  the  preceding  form. 


No.  136.— ^Bond  of  Special  Administrator* 

(§  270) 
[Title  of  Court  and  Estate.] 

Know  all  men  by  these  presents :  That  we,  John  Hansen,  as  prin- 
cipal, and  Pierre  Lafayette  and  Russell  Wright,  as  sureties,  are 
held,  jointly  and  severally,  firmly  bound  to  the  state  of  California 
in  the  sum  of  ten  thousand  dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  state  of  California,  for 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
and  each  of  our  heirs,  executors,  and  administrators^  jointly  and 
severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  tenth  day  of  March,  1908. 

The  condition  of  the  above  obligation  is  such,  that  whereas  John 
Hansen  has  been  appointed  special  administrator  of  the  estate  of 
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Henry  Hansen,  deceased:  Now,  therefore,  if  the  said  John  Hansen 
shall  faithfully  execute  the  duties  of  his  trust  according  to  law, 
then  this  obligation  shall  be  void ;  otherwise  it  is  to  remain  in  full 
force  and  effect 

JOHN  HANSEN.  [Seal] 

PIEERE  LAFAYETTE.       [Seal] 
EUSSELL  WRIGHT.  [Seal] 

State  of  California, 
County  of  Sonoma,  ^* 

Pierre  Lafayette  and  Bussell  Wright,  the  sureties  named  in  the 
above  bond,  first  being  duly  sworn,  each  for  himself  says  that  he  is 
a  householder  and  resident  within  said  state,  and  is  worth  the  said 
sum  of  ten  thousand  dollars  over  and  above  all  his  debts  and  liar 
bilities,  exclusive  of  property  exempt  from  execution. 

PIERRE  LAFAYETTE. 
BUSSELL  WRIGHT. 

Snbeeribed  and  sworn  to  before  me  this  tenth  day  of  March, 
1908. 

H.  R.  SNOW, 
Motai;;  Publie. 
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CHAPTER  XIIL 

EEVOCATION   OP  LETTEBS    ON   PETITION   OP   FEBSON   HAVINO 

PEIOB  EIGHT. 

No.  138.    Petition  for  revoeation  of  letten. 

No.  139.    Citation  to  administrator  to  show  eaase  against  reyoeatioa. 

No.  140.    Order  revoking  letters  and  issuing  others. 

No.  138.— Petition  for  Bevocation  of  Letten. 

(§  274), 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Louise  Wilson  respectfully  represents  that  on  the 
first  day  of  May,  1908,  the  said  court  appointed  Harold  Montgom- 
ery administrator  of  the  estate  of  Ouy  Wilson,  deceased;  that  on 
the  same  day  letters  of  administration  were  issued  to  said  Harold 
Montgomery;  and  that  he  is  now  the  qualified  and  acting  admin- 
istrator of  said  estate. 

That  the  said  Harold  Montgomery  was  not  entitled  to  said  ap- 
pointment, except  by  virtue  of  his  being  a  creditor  of  said  estate. 

That  your  petitioner  is  the  surviving  wife  of  said  deceased,  and 
has  a  right  to  letters  of  administration  prior  to  that  of  Harold 
Montgomery,  who  has  been  appointed  administrator  as  aforesaid. 

Wherefore  your  petitioner  prays  that  the  letters  of  administra- 
tion heretofore  issued  to  said  Harold  Montgomery  be  revoked,  and 
that  letters  of  administration  upon  said  estate  be  issued  to  peti* 
tioner. 

Dated  June  2,  1908. 

LOUISE  WILSON, 
Petitioner. 
JAMES  MONROE, 

Attorney  for  Petitioner. 


FOBH&— BETOCATION  OF  LETTEBa  1153 


No.  139. — Citation  to  Administrator  to  Show  Oanse  Against  Bev- 

ocation. 

(§  275) 

[Title  of  Court  and  Estate.] 

To  Harold  Montgomery^  Administrator  of  the  Estate  of  Guy  Wil* 
son,  Deceased: 

You  are  hereby  cited  to  appear  before  the  above-named  court 
on  the  14th  day  of  June,  1908,  at  10  o'clock  in  the  forenoon  of 
that  day,  and  show  cause,  if  any  you  have,  why  your  letters  of 
administration  should  not  be  revoked,  and  other  letters  on  said 
estate  be  issued  to  Louise  Wilson,  widow  of  said  deceased. 

Dated  June  2,  1908. 

[Seal]  A.  C.  STBWAET, 

County  Clerk. 


No.  140.— Order  Revoking  Letters  and  Issuing  Others. 

(§  276) 
[Title  of  Court  and  Cause.] 

The  petition  of  Louise  Wilson  praying  for  the  revocation  of  the 
letters  of  administration  heretofore  issued  on  the  above-named 
estate  to  Harold  Montgomery,  and  praying  that  letters  of  admin- 
istration on  said  estate  be  issued  to  her  by  virtue  of  her  prior  right 
thereto  as  widow  of  said  deceased ;  and  the  matter  being  submitted 
to  the  court  for  decision  : 

It  is  ordered  that  the  letters  of  administration  heretofore  issued 
herein  to  said  Harold  Montgomery  be  and  they  are  hereby  revoked ; 
and  that  letters  of  administration  upon  said  estate  be  issued  to 
said  Louise  Wilson,  upon  her  filing  a  bond  in  the  sum  of  two  thou- 
sand dollars,  and  taking  the  oath  required  by  law. 

Done  in  open  court  this  fourteenth  day  of  June,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 

p3robat«  Law — 7t 
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CHAPTER  XIV. 

BEMOVAL  OB  SUSPENSION  FOB  MISCONDUCT. 

No.  142.  Order  suspending  administrator. 

No.  143.  Order  directing  notice  to  snspended  administrator. 

No.  144.  Citation  to  administrator  to  show  cause. 

No.  145.  Filing  of  charges  against  administrator. 

No.  146.  Another  form  of  charges. 

No.  147.  Another  form  of  charges. 

No.  148.  Affidavit  for  removal  of  executor  for  mismanagement. 

No.  149.  Order  revoking  letters. 

No.  150.  Another  form  of  order. 

No.  151.  Order  reinstating  suspended  administrator. 

No.  152.  Notice  to  absconding  administrator. 

No.  142. — Order  Susp^idiiig  Adminifltrator* 

(§§  283,  284) 

[Title  of  Court  and  Estate.] 

It  appearing  to  the  court  from  credible  information  that  Robert 
Reed,  administrator  of  the  above-named  estate,  has  mismanaged  the 
property  of  said  estate  committed  to  his  charge,  it  is  hereby  ordered 
that  his  powers  as  administrator  be  and  they  hereby  are  suspended 
until  the  matter  can  be  investigated,  This  order  shall  take  effect 
this  third  day  of  June,  1908,  at  2  o'clock  P.  M. 
Dated  June  3,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  143. — Order  Directing  Notice  to  Suspended  Administrator* 

(§  284X 
[Title  of  Court  and  Estate.] 

An  order  having  this  day  been  made,  suspending  Robert  Reed 
from  his  functions  as  administrator  of  the  above-named  estate, 
it  is  hereby  ordered  that  the  clerk  of  this  court  notify  him  of  said 
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order  of  suspension,  and  cause  to  be  issued  and  served  on  him  a 
citation  to  appear  and  show  cause  before  this  court,  on  the  twelfth 
day  of  June,  1908,  at  10  o'clock  A.  M.,  why  his  letters  of  adminis^ 
tration  should  not  be  revoked* 
Dated  June  3,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  141— Citation  to  Administrator  to  Show  Oauso. 

(§284) 

[Title  of  Court  and  Estate.] 

To  Robert  Beed,  Administrator  of  the  Estate  of  Lewis  Reed,  De- 
ceased : 
You  are  hereby  cited  to  appear  on  the  twelfth  day  of  June,  1908, 
at  10  o'clock  in  the  forenoon  of  that  day,  before  this  court,  to  show 
cause  why  your  letters  of  administration  should  not  be  revoked  on 
the  ground  that  you  are  wasting  and  converting  to  your  own  use 
said  estate. 
[Seal]  A,  C.  STEWART, 

Clerk. 


Ho.  145. — ^Filing  of  Ohargea  Against  Administrator. 

(§  285) 

[Title  of  Court  and  Estate.] 

Now  comes  Mary  Reed,  widow  of  Lewis  Reed,  deceased,  and 
states  that  Robert  Reed,  administrator  of  the  estate  of  said  de- 
ceased, is  wasting  the  property  intrusted  to  his  care,  in  this,  that 
he  is  selling  the  personal  property  of  said  estate  and  converting 
the  proceeds  thereof  to  his  own  use,  and  that  he  is  neglecting  to 
harvest  the  crops  on  the  land  of  said  estate,  in  consequence  of 
which  they  are  in  imminent  danger  of  being  lost 
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Therefore  said  Mary  Reed  prays  that  the  letters  of  said  Robert 
Reed  be  revoked. 

MART  REED, 
Petitioner. 
JAMES  MADISON, 

Attorney  for  Petitioner. 


No.  146.— Another  Form  of  Charges. 

[Title  of  Clourt  and  Estate.] 

Now  comes  ^  one  of  the  heirs  of ,  deceased,  and 

makes  the  following  allegations  as  reasons  why ,  adminis- 
trator of  the  estate  of  said  deceased,  should  be  removed: 

That  said  administrator  has  wasted  and  is  wasting  said  estate,  in 
this,  that  he  is  engaging  in  numerous  lawsuits  with  the  creditors 
of  said  estate ;  that  he  is  disallowing  the  claims  of  said  creditors, 
although  such  claims  are  justly  due  them,  for  the  purpose  and 
with  the  intention  of  causing  such  creditors  to  sue  him  as  admin- 
istrator; that  he  is  conniving  with  his  attorneys  in  procuring  for 
them  an  allowance  of  a  large  attorney  fee  in  each  case,  which  fee 
he  and  they  intend  to  divide  among  themselves. 

That  he  has  embezzled  and  converted  to  his  own  use  large  sums 
of  money  belonging  to  said  estate,  to  wit,  the  sum  of  seven  hundred 
dollars,  or  thereabouts. 

Therefore  the  undersigned  prays  that  the  letters  of  said  ad- 
ministrator be  revoked. 


No.  147. — ^Another  Form  of  Charges. 

[Title  of  Court  and  Estate.] 

Now  comes  A.  B.  and,  petitioning  this  court  to  revoke  the  ap- 
pointment of  C.  D.  as  executor  of  the  will  of  E.  F.,  deceased,  and 
appoint  petitioner  administrator  with  the  will  annexed  of  the  estate 
of  said  deceased,  as  reasons  therefor  alleges  as  follows : 

On  the  third  day  of  June,  1905,  C.  D.  filed  in  this  court  his  peti- 
tion to  be  appointed  executor  of  the  will  of  E.  F.,  deceased.    That 
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said  petition  stated  all  the  facts,  if  true,  necessary  to  give  this 
court  jurisdiction  to  appoint  said  C.  D.  as  said  executor.  That 
thereafter  such  proceedings  were  had  that  this  court,  on  the  fif- 
teenth day  of  July,  1903,  appointed  said  C.  D.  executor  of  said 
will,  and  that  he  thereupon  qualified,  and  ever  since  has  been  and 
is  now  the  executor  of  said  will.  That  the  papers  and  records  re- 
lating to  said  appointment  are  the  records  in  this  court  of  said 
estate,  and  they  are  in  this  petition  referred  to  and  made  part 
hereof. 

That  on  July  10,  1904,  the  said  C.  D.,  as  executor,  filed  his 
inventory  and  appraisement  and  took  possession  of  the  property 
of  said  estate.  That  on  August  10,  1905,  said  C.  D.  removed  from 
the  state  of  California,  and  has  not  since  returned  thereto,  but 
has  permanently  removed  therefrom,  and  he  is  now  a  resident  of 
Helena,  Montana.  That  petitioner  is  a  resident  of  the  state  of 
California.  That  notice  to  the  creditors  of  said  deceased  has  never 
been  published ;  and  that  petitioner  is  a  creditor  of  said  deceased, 
holding  deceased's  promissory  note  dated  March  3,  1902,  for  three 
thousand  doUars,  due  one  year  after  its  date,  of  which  no  part 
has  been  paid. 

Wherefore,  petitioner  prays  that  a  citation  issue  to  said  C.  D. 
to  show  cause  why  his  said  letters  should  not  be  revoked,  and 
petitioner  further  prays  that,  upon  such  revocation,  letters  of  ad- 
ministration with  the  will  annexed  be  issued  to  petitioner. 


No.  148.— Affidavit  for  Ronoval  of  Bzecuton  for  Mlsinanage- 

menl 

[Title  of  Court  and  Estate.] 

State  of  California,     ] 
County  of  Alameda,  C 

C.  D.,  being  duly  sworn,  says :  That  he  is  a  creditor  of  the  estate 
of  the  aforesaid  deceased.  That  his  claim  against  said  estate  for 
^e  hundred  dollars  was,  within  the  time  and  in  the  manner  and 
fcnn  required  by  law,  presented  to  A.  B.,  the  administrator  of  said 
estate,  and  was  by  him  duly  approved,  and,  after  its  approval,  was 


1158  PBOBATE  LAW. 

duly  presented  to  the  judge  of  said  court,  who  duly  approved  said 
claim  for  five  hundred  dollars ;  and  that  said  claim  was,  upon  the 
day  of  its  approval  by  said  judge  filed  and  entered  in  the  proper 
case  and  book  as  an  acknowledged  claim  against  said  estate,  and  no 
part  thereof  has  been  paid.  That  the  inventory  and  appraisement 
of  said  estate  show  that  the  total  value  of  said  estate  is  sixty  thou- 
sand dollars,  and  no  more.  That  the  account  of  said  administrator 
filed  within  sixty  days  after  the  expiration  of  the  time  for  the 
presentation  of  claims,  shows  that  claims  to  the  amount  of  sixty 
thousand  dollars  have  been  approved  and  filed.  That  all  the  prop- 
erty of  said  estate  has  been  sold,  so  that  there  remains  on  hand 
forty  thousand  dollars  and  no  more  out  of  which  the  debt  and  ex- 
penses of  administration  must  be  paid.  That  the  expenses  of  ad- 
ministration already  accrued  amount  to  ten  thousand  dollars,  leav- 
ing a  balance  of  thirty  thousand  dollars  with  which  to  pay  sixty 
thousand  dollars.  That  among  the  assets  of  said  estate  appears  an 
item  of  twenty  thousand  dollars,  secured  by  mortgage  in  favor  of 
said  deceased,  valued  at  twenty  thousand  seven  hundred  and  sixty- 
three  dollars,  principal  and  interest.  That  said  executor  com- 
menced an  action  to  foreclose  said  mortgage,  which  action  was  de- 
fended and  submitted  for  judgment,  with  the  residt  that  the  negli- 
gence of  said  administrator  permitted  the  statute  of  limitations  to 
ran  against  said  mortgage  before  action  was  brought  to  foreclose, 
and  said  twenty  thousand  seven  hundred  and  sixty-three  doUars 
has  been  lost  to  said  estate  because  of  the  mismanagement  of  said 
executor.  Wherefore  a£Sant  prays  that  said  administrator  be  re- 
moved. 


No.  149.— Ord«r  Revoking  Letters. 

(§§  284,  285) 

[Title  of  Court  and  Estate.] 

It  appearing  to  the  court  that  Robert  Reed,  administrator  of 
the  estate  of  Lewis  Reed,  deceased,  is  wasting  said  estate  and 
converting  it  to  his  own  use,  it  is  ordered  that  the  letters  of  ad- 
xninigtration  hereto  issued  to  him  be  and  the  same  hereby  are  re* 
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Toked;  and  he  is  directed  to  file  an  account  and  report  of  his 
administration  within  ten  days. 
Dated  June  12, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court* 


No.  160.— Another  Form  of  Order. 
[Title  of  Court  and  Estate.] 

Whereas,  charges  have  been  preferred  against ^  the  ad- 
ministrator of  the  above-named  estate,  and  the  court,  on  credible 
information,  heretofore  made  an  order  herein  suspending  his 
powers  until  said  eharges  could  be  investigated;  and  whereas, 
a  citation  was  duly  issued  to  him  notifying  him  of  such  suspen- 
sion, and  directing  him  to  show  cause,  at  a  time  and  place  therein 
mentioned,  which  said  citation  has  been  duly  served  upon  said 

administrator;  and  whereas,  ,  an  heir  of  said  deceased, 

has  filed  his  written  allegations  showing  reasons  why  the  letters 
of  said  administrator  should  be  revoked;  and  ^whereas,  said  ad- 
ministrator has  answered  said  citation  and  allegations.  And 
said  matter  coming  on  regularly  for  hearing  this  day  upon  the 
allegations  and  proofs  of  the  said  parties,  and  it  appearing  there- 
from that  said  administrator  has  grossly  mismanaged  said  es- 
tate, and  has  embezzled  of  the  funds  thereof  the  sum  of  five  hun- 
dred dollars,  and  appropriated  the  same  to  his  own  use ; 

It  is  therefore  ordered  that  the  letters  of  the  said  administra- 
tor  be  and  the  same  are  hereby  revoked. 


No.  161. — ^Order  Reinstating  Suspended  Administrator. 

(§§  284,  285) 
[Title  of  Court  and  Estate.] 

Whereas  this  court  heretofore  made  an  order  suspending  the 
powers  of  Bobert  Beed,  administrator  of  the  above-named  es- 
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tate,  until  certain  charges  against  him  could  be  inyestigated; 
and  whereas  said  charges,  upon  full  investigation,  appear  to  have 
been  unfounded,  and  he  appears  to  be  faithfully  performing  the 
duties  of  his  trust:  It  is  therefore  ordered  that  his  powers  aa 
such  administrator  be  restored. 
Dated  June  12,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  162. — ^NotiM  of  Abscondiixg  Administrator. 

(§  286) 
[Title  of  Court  and  Estate.] 

It  is  ordered  that  a  citation  issue  directed  to  Robert  Reed,  ad- 
ministrator of  the  estate  of  Lewis  Reed,  deceased,  commanding 
him  to  appear  before  this  court  on  July  25,  1908,  at  10  o'clock 
A.  M.,  and  show  cause  why  his  letters  should  not  be  revoked 
on  the  ground  that  he  is  wasting  the  assets  of  said  estate;  and 
it  is  ordered  thtft  said  citation  be  published  in  the  '' Sonoma 
Times,"  a  newspaper  published  in  said  county,  once  a  week  for 
three  weeks.  It  is  further  ordered  that  a  copy  of  said  publication, 
and  a  certified  copy  of  the  petition  of  Clarence  Estabrook,  filed 
herein  and  praying  for  said  revocation,  be  mailed  to  said  Robert 
Reed,  by  registered  letter,  directed  to  him  at  Reno,  Nevada,  and 
deposited  in  the  United  States  postoffice  not  later  than  June  20, 
1908. 

Dated  June  13,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  CourL 


F0BM8— TBANSFEB  OV  PBOCEEDINaa,  1101 


CHAPTER  XV. 

DISQUAUnCATION  OF  JUDGE  AND  TBAN8FBB  OF  ADMINIBTBA- 

TION. 

Ko.  15S.    Order  tranfferring  proeeedinga. 

No.  156.    Petition  for  retranefer  of  proeeedlag^ 

No.  157.    Order  tnmef  erring  proceedings  baek  to  orlglnml  eoortk 

Ho.  166.— Order  Transferring  Prooeedings. 

(8  289X 
[Title  of  Court  and  Estate.] 

It  appearing  that  proceedings  are  pending  in  this  court  for  the 
administration  of  the  estate  of  Lewis  Reed,  deceased,  and  that 
there  is  no  judge  of  this  court  qualified  to  act  in  the  matter  of 
said  estate,  for  the  reason  that  all  of  the  judges  of  said  court 
are  next  of  kin  to  said  deceased : 

It  is  therefore  ordered  that  the  proceedings  in  the  matter  of 
said  estate  be  transferred  to  the  superior  court  of  the  county  of 
Marin,  California;  and  the  clerk  of  this  court  is  hereby  ordered 
and  directed  to  transmit  to  the  clerk  of  that  court  a  certified  copy 
of  this  order,  and  all  papers'  on  file  in  his  office  relating  to  said 
estate. 

Dated  May  30, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  166. — Petition  for  Betransfer  of  Proceedings. 

(§§290,291) 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Charles  Mitchell  respectfully  represents  that 
on  March  1,  1908,  proceedings  in  the  above-entitled  case  were 
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commenced  in  the  superior  court  of  the  county  of  Sonoma,  state 
of  California.  That  on  June  13,  1908,  all  of  the  judges  of  that 
court  being  disqualified  to  act  in  the  matter  of  said  estate,  that 
court  made  the  following  order:  [Here  insert  a  copy  of  the  or- 
der, as  found  in  Form  number  155.] 

That  on  June  1,  1908,  F.  T.  Gooley  was  appointed  a  judge  of 
said  court,  and  now  is  a  duly  qualified  and  acting  judge  of  said 
court;  and  that  said  F.  T.  Gooley  is  qualified  in  every  respect  to 
act  as  judge  in  the  matter  of  said  estate. 

That  the  convenience  of  the  persons  interested  in  said  estate 
will  be  promoted  by  the  transfer  of  the  proceedings  of  said  es- 
tate back  to  the  said  superior  court  of  the  county  of  Sonoma, 
where  they  were  commenced. 

Wherefore  your  petitioner  prays  that  said  proceedings  be  trans- 
ferred back  to  the  superior  court  of  Sonoma  county. 
Dated  June  6,  1908. 

CHAIOiES  MITCHELL, 

Petitioner. 
LLOYD  RAMSEY, 

Attorney  for  Petitioner. 


No.  167.— Order    Transferring  ProceedingB    Back  to  Original 

Oourt. 

(S  291) 

[Title  of  Court  and  Estate.] 

The  proceedings  in  the  above-entitled  estate  having  been  trans- 
ferred to  this  court  from  the  superior  court  of  Sonoma  county, 
by  an  order  made  May  30,  1908,  because  of  the  disqualification  of 
the  judges  of  that  court  to  act  in  said  proceedings;  and  such 
disqualification  having  since  been  removed  as  to  one  of  the  judges 
of  that  court,  to  wit,  Hon.  F.  T.  Cooley ;  and  it  appearing  that  the 
convenience  of  the  parties  interested  in  said  estate  will  be  sub- 
served by  the  retransfer  of  said  proceedings  to  that  court: 
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It  IS  therefore  ordered  that  the  proceedings  in  the  matter  of 
the  above-entitled  estate  be  transferred  back  to  the  superior  court 
of  Sonoma  county ;  and  the  clerk  of  this  court  is  hereby  ordered 
and  directed  to  transmit  to  the  clerk  of  that  court  a  certified  copy 
of  this  order,  and  all  the  original  papers  on  file  in  his  office  re- 
lating to  said  estate. 
Dated  June  6,  1908. 

J.  J.  MARSHALL, 
Judge  of  Superior  Court  of  Marin  County. 
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CHAPTER  XVT. 

XNYENTOBY  AND  APPBAISEMENT. 

No.  160.    Order  appointing  appraisers. 

No.  161.    Inventorj  and  appraisement. 

No.  162.    Inventorj  of  after-discovered  property. 

No.  163.  Failure  to  inventory  after-diaeovered  property— Order  to  thaw 
eauBe  against  removaL 

No.  164.  Failure  to  file  inventory— Order  to  show  cause  against  revoca- 
tion of  letters. 

No.  160. — Ord«r  Appointing  Appraiien. 

(§  293) 

[Title  of  Court  and  Estate.] 

It  is  hereby  ordered  that  Edward  Harney,  Ralph  Ellsworth  and 
George  Thomas,  three  disinterested  persons  competent  to  act, 
be  and  they  hereby  are  appointed  appraisers  of  the  estate  of 
Lewis  Beed,  deceased. 
Dated  April  1, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  m.^Inventory  and  Appraisement 

(§§  292-296) 

[Title  of  Court  and  Estate.] 

I,  A.  C.  Stewart,  county  clerk  of  the  county  of  Sonoma,  state 
of  California,  do  hereby  certify  that  Edward  Harney,  Ralph 
Ellsworth,  and  George  Thomas  were  appointed  appraisers  of  the 
estate  of  the  above-named  deceased,  by  order  of  the  said  courts 
made  on  the  first  day  of  April,  1908. 
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Witness  my  hand  and  the  seal  of  said  court  this  first  day  of 
April,  1908. 

A.  C.  STEWART, 

Clerk. 
♦  By  A.  L.  Kennedy, 

Deputy  Clerk. 

State  of  California,*^ 
County  of  Sonoma,   | 

Edward  Harney,  Ralph  Ellsworth,  and  George  Thomas,  ap- 
praisers of  the  estate  of  Lewis  Reed,  deceased,  being  sworn,  each 
for  himself,  says  that  he  will  truly,  honestly  and  impartially  ap- 
praise the  property  of  said  estate  which  shall  be  exhibited  to 
him,  according  to  the  best  of  his  knowledge  and  ability. 

EDWARD  HARNEY. 

RALPH  ELLSWORTH. 

GEORGE  THOMAS. 

Subscribed  and  sworn  to  before  me,  this  first  day  of  April,  1908. 

A.  L.  KENNEDY, 
Deputy  County  Clerk. 

ZNVENTOBT  AND  APPBAI8EMENT. 

lioney  on  band $  500.00 

1  piano 600.00 

1  cooking  range 50.00 

1  gold  watch 50.00 

1  carriage 150.00 

1  farm  wagon 100.00 

1  horse 150.00 

1  hone    175.00 

60  ehiekena 75.00 

40  acres  of  land,  with  improve ments  thereon  situated  in  Sonoma 
county,  California,  being  the  N.  W.  %  of  the  S.  W.  %  of  Sec.  10, 
in  township  8  north,  range  thirteen  west,  Mt.  Diablo  Meridian.  .3,000.00 
1  city  lot,  with  improvements  thereon,  situated  in  Santa  Rosa, 
Sonoma  eonnty,  CaHfomia,  being  lot  13,  Hallidaj  Map  ''A/'  as 
per  map  thereof  recorded  in  Map  Book  2,  page  3,  in  the  olTice  of 
the  county  recorder,  in  the  county  of  Sonoma,  state  of  Cal- 
ifornia     3,000.00 

Appraised  value  of  entire  estate $7,750.00 
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All  of  the  foregoing  estate  is,  so  far  as  can  be  ascertained  by 
the  administrator,  separate  property. 

We,  the  undersigned  duly  appointed  appraisers  of  the  estate 
of  Lewis  Reed,  deceased,  hereby  certify  that  the  property  men- 
tioned in  the  foregoing  inventory  has  been  exhibited  to  us,  and 
that  we  appraise  the  same  at  the  sum  of  seven  thousand  six  hun- 
dred and  seventy-five  dollars  ($7,675.00). 
Dated  April  1,  1908. 

EDWARD  HARNEY,  Appraiser. 
RALPH  ELLSWORTH,  Appraiser. 
GEORGE  THOMAS,  Appraiser. 


State  of  California, 
County  of  Sonoma, 


sa 


Robert  Reed,  administrator  of  the  estate  of  Lewis  Reed,  de- 
ceased, being  sworn,  says  that  the  annexed  inventory  contains 
a  true  statement  of  all  the  estate  of  the  said  deceased  which  has 
come  to  his  knowledge  and  possession,  and  particularly  of  all 
money  belonging  to  the  deceased,  and  of  all  just  claims  of  the 
said  deceased  against  the  affiant. 

ROBERT  REED. 

Subscribed  and  sworn  to  before  me,  this  first  day  of  April,  1908. 

A.  C.  STEWART, 
County  Clerk. 
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Estate  of  Lewis  Beed,     1 

Deceased,  f 

To  Edward  Harney,  Balph  Ellsworth  and  George  Thomas,  Ap- 
praisers, Dr. 

To  compensation  for  services  in  appraising  said  estate — items 
as  follows: 

Three  days'  services  at  $5.00  per  day  each $15.00 

Necessary  expenses  for  car  fare $  2.00 

Total $17.00 

State  of  California, 
County  of  Sonoma, 

Edward  Harney,  Balph  Ellsworth,  and  George  Thomas,  the 
appraisers  above  named,  being  duly  sworn,  each  for  himself, 
says  that  the  foregoing  bill  of  items  is  correct  and  just,  and  that 
the  services  have  been  duly  rendered  as  therein  set  forth. 

EDWARD  HARNEY. 

BALPH  ELLSWORTH. 

GEORGE  THOMAS. 

Subscribed  and  sworn  to  before  me,  this  first  day  of  April,  1908. 

A.  C.  STEWART, 
County  Clerk. 


No.  162.— Inventory  of  After-discovered  Property. 

(Title  of  Court  and  Estate.] 

The  following  is  a  true  inventory  and  appraisement  of  all  the 
property  of  Lewis  Reed,  deceased,  which  has  been  discovered  by 
the  undersigned  administrator  and  which  has  come  into  his  pos- 
session and  knowledge  since  the  date  of  the  filing  of  the  inven- 
tory and  appraisement  now  on  file  in  said  estate,  viz. :  [Describe 
property  as  in  the  first  inventory.] 
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No.  163. — ^Faflure  to  Inventory  After-discovered  Property— Or* 

der  to  Show  Oause  Against  BemovaL 

(§  297) 

[Title  of  Conrt  and  Estate.] 

It  appearing  to  the  court,  from  the  affidavit  of  Frank  Wilber, 
that  aince  the  filing  of  the  inventory  and  appraisement  of  the 
above-named  estate,  property  of  said  estate  consisting  of  stock 
in  the  Eldorado  Lumber  Company,  of  the  valne  of  twelve  hun- 
dred dollars,  has  come  into  the  possession  of  Bobert  Beed,  ad- 
ministrator of  said  estate,  that  no  part  of  said  stock  was  men- 
tioned in  said  inventory,  that  more  than  sixty  days  have  elapsed 
since  said  inventory  was  filed,  and  that  Bobert  Reed  has  failed 
to  cause  said  stock  to  be  appraised  as  prescribed  by  law. 

It  is  ordered  that  the  clerk  of  this  court  cause  notice  to  be 
served  on  the  said  Bobert  Beed  to  show  cause  before  this  court 
on  July  3, 1908,  at  10  o'clock  A.  M.,  why  his  letters  should  not  be 
revoked  and  he  be  removed  from  office  as  administrator  of  said 
estate  because  of  said  failure.  It  is  also  ordered  that  said  no- 
tice be  served  at  least  ten  days  prior  to  the  time  set  for  hearing, 
and  that  a  copy  .of  the  affidavit  of  said  Frank  Wilber  be  served 
with  said  notice. 

Dated  June  22,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  164.— Failure   to  File   Inventory— Order   to  Show    Cause 

Against  Bevocation  of  Letters. 

(§  301) 

[Title  of  Court  and  Estate.] 

It  appearing  that  Bobert  Beed,  administrator  of  the  estate  ol 
Lewis  Beed,  deceased,  has  for  more  than  ninety  days  since  his  ap- 
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pointment,  failed  to  make  and  return  to  this  court  any  inventory 
and  appraisement  of  said  estate,  it  is  ordered  that  the  clerk 
of  this  court  cause  notice  to  be  served  on  said  Robert  Beed  to 
show  cause  before  this  court  on  June  30,  1908,  at  10  o'clock 
in  the  forenoon,  why  his  letters  should  not  be  reyoked  and  he 
removed  from  his  office  as  administrator  of  said  estate  for  said 
failure.  It  is  ftirther  ordered  that  said  notice  be  served  on  him 
not  less  than  ten  days  prior  to  June  30, 1908. 
Dated  June  18,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


1170  PBOBATE  LAW. 


CHAPTER  XVn. 

BECOVEBY  OF  CONCEALED  OB  CONYEBTED  ASSETa 

No.  165.  Complaint  charging  eonyersion  of  property. 
No.  166.  Commitment  for  failure  to  deliver  property. 
No.  167.    Another  form  of  commitment. 

No.  165. — Complaint  Charging  Conversion  of  Property. 

(§  309) 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Robert  Reed,  administrator  of  the  estate  of 
Lewis  Reed,  deceased,  respectfully  represents  that  petitioner 
is  informed  and  believes,  and  therefore  alleges,  that  G.  H.  Pink- 
erton  has  in  his  possession  property  belonging  to  said  estate,  to 
wit,  ten  shares  of  stock  in  Gold  Creek  Mining  Company,  of  the 
value  of  one  thousand  dollars;  that  petitioner  has  demanded  of 
said  G.  H.  Pinkerton  that  he  deliver  said  stock  to  petitioner, 
but  that  he  has  refused  and  still  refuses  to  do  so,  and  conceals 
and  withholds  the  same. 

Wherefore  petitioner  prays  that  a  citation  be  issued  directed  to 
said  G.  H.  Pinkerton,  requiring  him  to  show  cause  why  he  should 
not  deliver  said  property  to  said  administrator,  and  further  re- 
quiring him  to  appear  at  a  time  and  place  to  be  specified  therein, 
to  be  examined  on  oath  in  relation  to  said  property. 

ROBERT  REED, 
Petitioner. 
L.  C.  JEFFERSON, 

Attorney  for  Petitioner. 

State  of  California, 
County  of  Sonoma, 

Robert  Reed,  being  duly  sworn,  deposes  and  says  that  he  has 
read  the  foregoing  petition,  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge,  except  as  to  the 
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matters  therein  stated  on  his  information  and  belief,  and  as  to 
those  matters,  that  he  believes  it  to  be  true* 

Subscribed  and  sworn  to  before  me  this  first  day  of  May,  1908. 

H.  R.  SNOW, 
Notary  Public 


No.  166. — Oommitment  for  Faflure  to  Deliver  Property. 

(§  310) 
(Title  of  Court  and  Estate.] 

It  appearing  to  the  satisfaction  of  the  court  that  on  June 
1,  1908,  an  order  was  duly  made  requiring  Q.  H.  Pinkerton 
to  deliver  to  Robert  Reed,  administrator  of  the  estate  of  Lewis 
Reed,  deceased,  ten  shares  of  mining  stock  belonging  to  the  es- 
tate of  said  deceased,  or  show  cause  why  he  should  not  so  deliver 
them;  and  that  such  order  was  duly  served  on  said  Q.  H. 
Pinkerton;  and  that  he  has  failed  and  refused,  and  now  fails 
and  refuses,  to  obey  said  order,  it  is  therefore  adjudged  and  de- 
creed that  said  O.  H.  Pinkerton  is  guilty  of  contempt  of  court  in 
disobeying  said  order,  and  it  is  further  adjudged  and  decreed 
that  he  be  arrested  and  committed  to  the  county  jail,  there  to  be 
confined  until  he  obeys  the  said  order  of  this  court. 

Dated  May  15,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  167. — ^Another  Form  of  Commitment. 

[Title  of  Court  an<J  Estate.] 

Whereas,  after  due  and  legal  proceedings  had  herein,  this 
court,  on  the  day  of ,  19 — ,  duly  made  and  en- 
tered an  order  directing  and  requiring to  [here  state  the 

requirements  of  the  order]  ;  and  whereas  said  has  had 

due  and  legal  notice  of  said  order,  but  has  refused,  and  now  re- 
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fuses,  to  obey  the  same ;  and  whereas  it  is  in  the  power  of  said 

to  obey  the  mandate  of  said  order; 

It  is  therefore  adjudged  that  the  said be  committed 

to  the  custody  of  the  sheriflf  of  the  county  of ,  state  of 

;  and  that  he  be  confined  by  said  sheriflf  in  the  county 

jail  of  said  county  of until  he,  said ,  obeys  the  said 

order  of  this  court. 
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FAMILY  ALLOWANCE  AND  HOMESTEAD. 

No.  170.  Petition  for  temporary  allowance. 
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No.  172.  Order  for  temporary  family  allowance. 
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No.  175.  Another  form  of  petition. 
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No.  177.  Another  form  of  order. 

No.  178.  Petition  for  exempt  personalty  and  family  allowance. 

No.  179.  Another  form  of  petition. 

No.  180.  Another  form  of  petition* 

No.  181.  Another  form  of  order. 

No.  182.  Order  making  family  lillowance  and  setting  apart  personalty. 

No.  183.  Another  form  of  order. 

No.  184.  Appraisement  and  admeasurement  of  homestead. 

No.  184a.    Admeasurement  and  assignment  of  dower. 

No.  170. — ^Petition  tor  Temporary  Allowance^ 

a 

(§  312) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid : 

The  petition  of  Mary  Beed,  widow  of  Lewis  Reed,  deceased, 
respectfully  shows : 

That  said  Lewis  Reed  died  on  January  1, 1908,  leaving  a  family 
consisting  of  his  widow  (your  petitioner),  and  one  minor  child. 

That  letters  of  administration  have  been  granted  by  this  court 
on  the  estate  of  said  deceased,  and  that  no  inventory  of  said  es- 
tate has  yet  been  returned.      * 

That  your  petitioner  has  no  means  of  her  own  for  the  support 
of  said  family,  and  is  dependent  on  said  estate  for  maintenance ; 
that  said  estate  is  sufficient  to  provide  an  allowance  of  fifty  dol- 
lars a  month  for  the  support  of  said  family,  and  that  said  sum 
ii  a  reasonable  amount  for  that  purpose. 
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Wherefore  your  petitioner  prays  that  an  allowance  out  of 
said  estate  of  fifty  dollars  a  month  be  made  for  the  support 
of  said  family  until  the  return  of  said  inventory. 

MARY  REED, 
Petitioner. 
A.  S.  WILLIAMS, 

Attorney  for  Petitioner. 


No.  171. — ^Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California: 

The  petition  of  M.  T.,  the  administratrix  of  the  estate  of  J.  T., 
deceased,  respectfully  shows: 

That  said  J.  T.  died  on  the  seventeenth  day  of  May,  1908,  leav- 
ing a  widow,  M.  T.,  and  three  minor  children. 

That  letters  of  administration  of  the  estate  of  said  deceased 
have  been  granted  to  your  petitioner,  and  that  no  inventory 
has  yet  been  returned. 

That  said  M.  T.  is  without  means  or  property  of  her  own, 
and  is  dependent  upon  said  estate  for  maintenance;  that  said 
estate  is  amply  able  to  provide  an  allowance  for  her  support,  to 
the  extent  of  one  hundred  dollars  per  month,  which  is  a  rea- 
sonable amount  for  that  purpose,  according  to  her  circumstances 
and  accustomed  mode  of  life. 

Wherefore  your  petitioner  prays  that  an  allowance  out  of  said 
estate,  to  said  amount  of  one  hundred  dollars  per  month,  be 
made  by  your  honor  for  the  support  of  the  family  of  said  de- 
ceased until  the  return  of  said  inventory. 
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No.  172. — Order  for  Temporary  Family  Allowance. 

(§  312) 
[Title  of  Court  and  Estate.] 

It  appearing  that  the  administration  of  fhe  estate  of  Lewis 
Beed,  deceased,  is  pending  in  this  court,  and  that  the  widow  and 
minor  child  of  said  deceased  have  no  sufScient  income  for  their 
support  until  the  return  of  the  inventory  herein; 

It  is  ordered  that  the  sum  of  fifty  dollars  per  month  be  allowed 
and  paid  out  of  said  estate  to  said  widow  imtil  the  return  of  the 
inventory  herein,  with  which  to  support  herself  and  the  minor 
child  of  said  deceased. 

Dated  March  5,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  173.— Petition  to  Set  Apart  Homestead. 

(§§  313-328} 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid; 

The  petition  of  Mary  Beed,  widow  of  Lewis  Reed,  deceased, 
respectfully  represents: 

That  said  Lewis  Reed  died  in  said  Sonoma  county,  California, 
January  1, 1908 ;  that  said  deceased  was  a  resident  of  said  county 
at  the  time  of  his  death,  and  left  therein  an  estate  of  real  and 
personal  property. 

That  said  deceased  left  a  family  consisting  of  his  wife,  the 
said  Mary  Heed,  and  a  minor  son,  Frank  Reed. 

That  on  March  15,  1908,  Robert  Reed  was,  by  an  order  of 
said  court  duly  made  and  entered,  appointed  administrator  of 
said  estate,  and  that  thereupon  he  duly  qualified  and  received 
letters  of  administration,  and  that  he  ever  since  has  been  and 
now  is  the  duly  appointed|  qualified  and  acting  administratoi:  of 
said  estate. 
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That  on  April  1,  1908,  said  administrator  duly  returned  an 
inventory  and  appraisement  of  said  estate  to  said  court. 

That  certain  land  in  said  inventory,  and  hereinafter  partic- 
ularly described,  together  with  the  dwelling-house  thereon  and 
its  appurtenances,  was  selected  by  said  deceased  in  his  lifetime, 
and  was  occupied  by  him  and  his  said  family  at  the  time  of  his 
death,  as  a  homestead;  and  that  since  his  death  and  up  to  this 
date  his  said  family  have  remained  in  possession  of  said  home- 
stead. 

That  said  homestead  was  selected  from  and  declared  upon  the 
separate  property  of  said  deceased;  that  the  selection  and  dec- 
laration were  in  all  respects  duly  made  as  provided  by  law ;  and 
that  the  value  thereof  does  not  exceed  five  thousand  dollars,  be- 
ing appraised  in  said  inventory  at  only  three  thousand  dollars. 

That  said  homestead  consists  of  one  lot  with  the  dwelling-house 
thereon  and  its  appurtenances,  situated  in  the  city  of  Santa  Bosa, 
county  of  Sonoma,  state  of  California,  being  lot  13,  Halliday 
Map  ^'A,''  as  per  map  thereof  recorded  in  Map  Book  2,  page 
3,  in  the  office  of  the  county  recorder,  in  the  county  of  Sonomai 
state  of  California. 

Wherefore  your  petitioner  prays  that  said  homestead  be  set 
apart  to  said  family,  to  wit,  said  Mary  Beed  and  said  Frank 
Beed. 

Dated  April  15,  1908. 

MABY  BEED, 
Petitioner* 
[i.  L.  WILLIAMS, 

Attorney  for  Petitioner. 


No.  174.— Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California: 
The  petition  of  M.  J.,  the  administratrix  of  the  estate  of  T.  J., 
deceased,  respectfully  shows: 
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That  said  deceased  was  a  resident  of  the  said  city  and  county 
of  San  Francisco,  at  the  time  of  his  death,  and  left  estate,  real 
and  personal,  in  said  city  and  county. 

That  letters  of  administration  were  issued  to  said  M.  J.  on  the 
sixteenth  day  of  May,  1906;  and  that  on  the  third  day  of  June, 
1908,  said  administratrix  duly  returned  an  inventory  and  aj)- 
praisement  of  said  estate  to  said  court. 

That  a  certain  quantity  of  land  in  said  inventory,  and  here* 
inafter  particularly  described,  together  with  the  dwelling-house 
thereon  and  its  appurtenances,  was  selected  by  said  deceased  in 
his  lifetime,  and  was  occupied  by  said  deceased  and  his  family 
at  the  time  of  his  death,  as  a  homestead;  that  since  said  time 
of  his  death,  and  up  to  this  date,  the  widow,  the  said  M.  J.,  and 
the  children  of  said  deceased,  have  remained  in  the  possession  of 
the  said  homestead. 

That  the  same  does  not  exceed  in  value  the  sum  of  five  thou- 
sand dollars,  and  was  appraised,  as  appears  by  said  inventory 
and  appraisement,  at  the  sum  of  four  thousand  dollars. 

That  said  selection  was  made  by  said  deceased  and  his  said 
wife,  M.  J.,  declaring  their  intention,  in  writing,  to  claim  the  same 
as  a  homestead;  that  said  declaration  stated  an  estimate  of  the 
value  of  said  land,  and  showed  that  they  were  married  and  the 
heads  of  a  family;  that  they  were,  at  the  time  of  making  such 
declaration,  residing  with  their  family  on  said  premises  (said 
premises  being  particularly  described  in  said  declaration) ;  and 
that  it  was  their  intention  to  use  and  claim  the  same  as  a  home- 
stead, which  said  declaration  was  signed  by  the  said  party  mak- 
ing the  same,  and  acknowledged  and  recorded  as  conveyances 
affecting  real  estate  are  required  to  be  acknowledged  and  re- 
corded. 

That  the  family  of  said  deceased  consists  of  said  M.  J.,  his 
widow,  and  W.  J.,  J.  J.,  C.  and  E.  J.,  his  children. 

That  the  said  quantity  of  land  hereinbefore  referred  to  is  situ- 
ated in  said  city  and  county  of  San  Francisco,  state  of  California, 
and  is  bounded  and  particularly  described  as  follows,  to  wit: 
[Description.] 

Wherefore  your  petitioner  prays  that  the  said  homestead,  con- 
sisting of  said  quantity  of  land,  together  with  the  dwelling-house 
thereon  and  its  appurtenances^  be  set  apart  for  the  use  of  the 
family  of  the  said  deceased* 
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No.  175. — Another  Form  of  Petition. 

[Follow  preceding  form  down  to  the  return  of  the  inventory, 
and  then  proceed  as  follows:] 

That  the  following  described  real  property  is  returned  in  said 
inventory  as  the  property  of  said  estate  (here  insert  description 
of  property) ;  and  in  said  inventory  said  real  property  is  valued 
at  the  sum  of  $ ; 

That  said  real  property  was  and  is  the  community  property  of 

deceased  and ,  his  widow,  having  been  acquired  by  them 

during  their  marriage; 

That  a  declaration  of  homestead  was  duly  filed  upon  said  prop- 
erty during  said  marriage  and  in  the  lifetime  of  decedent  by 
;  that  said  declaration  of  homestead  was  duly  acknowl- 
edged, and  was  recorded  on  the day  of ,  19 — ^  in 

Book of  Homesteads,  page ,  in  the  records  of  the 

county  of ^  state  of ,  a  copy  of  which  said  declara- 
tion of  homestead  is  attached  hereto  and  made  a  part  hereof; 

Wherefore  your  petitioner  asks  that  said  property  be  set  apart 
for  the  exclusive  use  and  benefit  of  the  widow  and  minor  children 
of  deceased. 


Ho.  176.— Order  Setting  Apart  Homestead. 

(§§  313-328) 
[Title  of  Court  and  Estate.] 

Mary  Beed,  widow  of  said  Lewis  Reed,  deceased,  having  peti- 
tioned this  court  on  April  15,  1908,  for  an  order  setting  apart 
for  the  use  of  the  family  of  said  deceased  the  homestead  here- 
inafter described,  and  it  duly  appearing  that  such  petition  should 
be  granted: 

It  is  ordered,  adjudged,  and  decreed  that  all  that  certain  lot, 
with  the  dwelling-house  thereon  and  its  appurtenances,  situated 
in  Santa  Rosa,  Sonoma  county,  California,  being  lot  13,  Halliday 
Map  ''A,"  as  per  map  thereof  recorded  in  Map  Book  2,  page  3, 
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in  the  office  of  the  county  recorder,  in  the  county  of  Sonoma,  state 
of  California,  be  and  the  same  hereby  is  set  apart  for  the  use 
and  benefit  of  the  family  of  said  deceased,  to  wit,  said  Mary  Reed, 
his  widow,  and  Frank  Reed,  his  minor  son;  and  that  the  same 
shall  not  be  subject  to  administration. 
Dated  April  16,  1908. 

M.  B.  FIELD, 
Judge*  of  Superior  Court. 


No.  177. — ^Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

It  appearing  to  the  court  that  the  real  property  hereinafter 
described  is  returned  in  the  inventory  as  the  property  of  the 

estate  of ,  deceased ;  that  said  real  property  is  valued  in  said 

inventory  at  the  sum  of  $ ;  that  said  real  property  was  and 

is  the  community  property  of  said ,  deceased,  and , 

his  widow,  having  been  acquired  by  them  during  their  marriage 
(or  that  said  real  property  was  and  is  the  separate  property  of 
deceased) ;  that  a  declaration  of  homestead  in  proper  form  was 
duly  filed,  claiming  said  property  as  a  homestead;  that  said 

declaration  was  filed  in  the  lifetime  of  decedent  by ,  and 

during  said  marriage;  that  it  was  duly  acknowledged  and  was 

recorded  on  the  day  of  ,  19 — ,  i"  Book  of 

Homesteads,  page ,  in  the  records  of  the county  of 

,  state  of ; 

It  is  therefore  ordered  that  said  real  property,  to  wit  [here 
insert  description],  be  and  the  same  is  hereby  set  apart  to  the 
exclusive  use  and  benefit  of  the  widow  and  minor  children  of  de- 
ceased, to  wit  [here  name  the  widow  and  minor  children]. 
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No.  178. — Petition  for  Exempt  Personalty  and  Family  Allowance. 

(§§  313-322) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Mary  Eeed  respectfully  represents: 

That  Lewis  Reed  died  in  said  county  on  the  first  day  of  Feb- 
ruary, 1908,  leaving  therein  an  estate  of  real  and  personal  prop- 
erty now  in  course  of  administration  in  this  court. 

That  said  deceased  left  a  family  consisting  of  his  widow,  the 
said  Mary  Reed,  and  a  minor  son,  Frank  Reed. 

That  on  April  1,  1908,  Robert  Reed,  administrator  of  said  es- 
tate, duly  returned  to  this  court  an  inventory  and  appraisement 
of  said  estate,  from  which  it  appears  that  said  estate  is  appraised 
at  seven  thousand  six  hundred  and  seventy-five  dollars. 

That  the  debts  of  said  estate  are  few,  and  in  all  probability 
do  not  exceed  five  hundred  dollars  in  amount ;  and  that  said  es- 
tate is  solvent. 

That  your  petitioner  is  advised  and  believes  that  the  following 
personal  property  mentioned  in  said  inventory  and  appraise- 
ment and  belonging  to  said  estate,  is  exempt  from  execution,  to 
wit:  One  cooking-range,  three  tables,  ten  chairs,  three  bedsteads 
with  bedding,  sixty  chickens,  and  one  horse  and  carriage. 

That  said  personal  property  together  with  the  homestead  here- 
tofore set  apart  by  this  court  is  insufficient  for  their  support,  and 
that  an  allowance  out  of  said  estate  is  necessary  for  their  proper 
maintenance,  and  that  seventy-five  dollars  a  month  is  a  reason- 
able allowance  for  that  purpose. 

Wherefore  your  petitioner  prays  that  all  of  said  personal  prop- 
erty be  set  apart  for  the  use  of  said  family;  and  that  an  allow- 
ance of  seventy-five  dollars  per  month  be  made  for  the  main- 
tenance of  said  family  out  of  said  estate  during  its  progress  of 
the  settlement  of  said  estate. 

Dated  April  30,  1908. 

MARY  REED, 
Petitioner. 
A.  S.  WILLIAMS, 

Attorney  for  Petitioner. 
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No.  179.— Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California: 

The  petition  of  M.  J.,  the  administratrix  of  the  estate  of  T.  J., 
deceased,  respectfully  shows: 

That,  on  the  third  day  of  June,  1908,  an  inventory  and  appraise- 
ment of  said  estate  were  duly  returned  to  said  court,  from  which 
inventory  and  appraisement  it  appears  that  said  estate  has  been 
appraised  at  the  sum  of  six  thousand  four  hundred  and  forty- 
seven  dollars. 

That  the  debts  of  said  estate  are  few,  and  do  not  exceed,  in  all 
probability,  the  sum  of  one  thousand  dollars;  and  that  said  es- 
tate is  solvent. 

That  your  petitioner  is  advised  and  believes  that  the  following 
articles  of  personal  property,  belonging  to  said  estate,  and  men- 
tioned in  said  inventory  and  appraisement,  are  by  law  exempt 
from  execution,  to  wit:  One  parlor  stove,  one  large  mirror,  two 
small  mirrors,  five  carpets,  four  bedsteads,  beds  and  bedding, 
twelve  chairs,  three  tables,  one  desk,  one  sofa,  one  cooking-stove. 

That  the  amount  of  said  personal  property,  which  is  by  law  ex- 
empt from  execution,  is  insufficient  for  the  support  of  the  widow 
and  children  of  said  deceased ;  and  that  a  pecuniary  allowance  out 
of  the  said  estate  is  necessary  for  the  maintenance  of  the  said 
family;  and  that  the  sum  of  one  hundred  dollars  a  month  is  a 
reasonable  allowance,  according  to  the  circumstances  of  said 
family. 

Wherefore  your  petitioner  prays  that  all  of  the  said  personal 
property  may  be  set  apart  for  the  use  of  the  said  family ;  and  that 
an  allowance  of  one  hundred  dollars  a  month  be  made  for  the 
maintenance  of  said  family,  out  of  said  estate,  during  the  progress 
of  the  settlement  of  said  estate. 
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No.  180. — ^Another  Form  of  Petitioxi. 

The  petition  of respectfully  shows: 

That died  on  or  about  the day  of ,  19 — , 

and  that  the  matter  of  said  estate  is  now  pending  in  this  court ; 

That  his  widow  is  without  estate  of  her  own,  and  is  entitled 
to  an  allowance  out  of  the  property  of  said  estate,  of  a  reason- 
able amount,  for  the  maintenance  of  herself  and  the  minor  chil- 
dren of  decedent,  in  number,  according  to  their  circum- 
stances and  mode  of  life ;  that  the  property  of  said  estate,  exempt 
by  law  from  execution,  is  not  sufficient  for  the  maintenance  of 

such  family ;  that dollars  is  a  reasonable  amount  for  that 

purpose ; 

Wherefore  your  petitioner  prays  that  an  allowance  of 

dollars  per  month  be  made  out  of  said  estate  for  the  maintenance 
and  support  of  said  widow  and  children,  payable  to  said  widow 
until  the  further  order  of  this  court. 


No.  181.— Another  Form  of  Petition. 

Tlie  petition  of respectfully  shows: 

That  on  the day  of ,  19 — ,  the  inventory  and  ap- 
praisement of  the  property  of  the  estate  of ,  deceased,  was 

returned  to  this  court; 

That  the  following  described  personal  property  is  returned  in 
said  inventory  as  the  property  of  said  estate,  viz.  [here  insert  list 
of  property] ; 

That  said  property  is  exempt  by  law  from  execution; 

Wherefore  petitioner  prays  that  all  of  said  personal  property  be 
set  apart  out  of  said  estate  for  the  exclusive  use  and  benefit  of  the 
widow  and  children  of  decedent. 
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No.  182.— Order  Maldiig  Family  Allowance  and  Setting  Apart 

Personalty. 

(§§  313-322) 

[Title  of  Court  and  Estate.] 

Mary  Reed,  widow  of  said  Lewis  Reed,  deceased,  having  this 
day  made  application  to  this  court,  by  petition,  for  an  order  set- 
ting apart,  for  the  use  of  the  family  of  the  said  deceased,  all  per- 
sonal property  exempt  from  execution,  and  also  for  an  order 
making  a  family  allowance ;  and  the  matter  having  been  duly  con- 
sidered, and  it  duly  appearing  that  said  order  should  be  made, 
it  is  hereby  ordered  that  the  following  articles  of  personal  prop- 
erty, to  wit:  One  cooking-range,  three  tables,  ten  chairs,  three 
bedsteads  with  bedding,  sixty  chickens,  and  one  horse  and  car> 
riage,  be  and  the  same  are  hereby  set  apart  for  the  use  of  the 
family  of  the  said  deceased;  and  that  the  same  shall  not  be  sub- 
ject to  administration. 

And  it  is  further  ordered  that  an  allowance  of  seventy-five  dol- 
lars per  month  be  and  hereby  is  made  for  the  maintenance  of 
said  family,  out  of  said  estate,  during  the  progress  of  the  settle- 
ment of  said  estate,  and  the  administrator  of  said  estate  is  here- 
by ordered  to  pay  the  same  monthly  on  the  first  day  of  each 
month,  out  of  the  funds  of  said  estate  in  preference  to  all  other 
charges,  except  funeral  charges  and  expenses  of  administration, 
until  the  further  order  of  this  court. 

Dated  April  30, 1908. 

M.  B.  FIELD. 
Judge  of  Superior  Court. 


Ho.  ISS.^-Anofher  Form  of  Order. 

[Title  of  Court  and  Estate.] 

An  application  having  been  made  to  this  court  for  an  order 
setting  apart  for  the  benefit  of  the  family  of  the  above-named 
decedent  all  of  the  property  of  said  decedent  which  was  by  law; 
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exempt  from  execution,  and  it  appearing  that  the  inventory  of 
the  property  of  the  estate  of  said  decedent  has  been  duly  re- 
turned and  filed  in  this  court,  and  it  appearing  therefrom  that 
the  property  hereinafter  described  and  mentioned  therein  is  such 
exempt  property ;  and  it  further  appearing  that  said  family  have 
no  income,  and  that  said  exempt  property  is  insufficient  for  their 
support,  and  that  the  sum  of  fifty  dollars  per  month  is  a  rea- 
sonable amount  for  said  purpose; 

It  is  therefore  ordered  that  the  following  described  real  and 
personal  property  be  and  the  same  is  hereby  set  apart  for  the 

use  and  benefit  of ,  the  widow  of  said  deceased,  and  his 

minor  children  [here  insert  description  of  said  real  and  per- 
sonal property] ; 

And  it  is  further  ordered  that  the  sum  of  fifty  dollars  per 
month  be  and  the  same,  is  hereby  allowed  and  directed  to  be 
paid  by  the  administrator  to  said  widow  for  the  support  of  her- 
self and  said  minor  children  from  the  return  of  the  inventory 
herein  until  the  further  order  of  this  eourt 


No.  184. — ^Appraisement  and  Admeasurement  of  Homestead* 

The  following  forms  are  taken  from  Alexander  and  Joseph  on  Probate 
Law: 

Order  Appointing  Appraiser*  to  Appraise  and  Admeaevre  Homeitead, 
[Title  of  Court  and  Estate.] 

The  petition  of  ,  administrator  of  the  estate  of  ,  deceased 

(or  widow  of  said  ,  deceased),  praying  this  court  to  set  aside  to 

the  exclusiye  use  of  the  family  of  decedent  the  homestead  of  said  decedent, 
having  been  heretofore  filed  herein,  and  it  appearing  from  the  inventory 
and  appraisement  on  file  herein  of  the  property  of  said  decedent  that  the 
realty  upon  which  a  declaration  of  homestead  was  filed  during  the  life  of 
said  decedent  is  of  a  greater  value  than  five  thousand  dollars,  and  it  ap- 
pearing that  it  is  necessary  to  appoint  appraisers  to  admeasure  and  set  off 
to  the  said  family  of  decedent  a  portion  of  said  property  claimed  as  a 
homestead  to  the  said  family  of  decedent  as  a  homestead  and  appraise  the 
same: 

It  is  therefore  ordered  that  ,  ,  and  ,  three  disinter- 

ested persons,  residents  of  this  eounty,  be  and  thej  are  hereby  appointed 
such  appraisers. 

Dated ,  18— w 

• V 

Judge  of  the Courts 
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Certificate  of  Appointment  and  Oath  of  Office  of  Appraiser$  to  he  Annexed 

to  Their  Beport, 

[Title  of  Court  and  Estate.] 

I,  ,  county  clerk  of  the  ,  county  of  ,  and  ex-offlcio 

clerk  of  the  court  of  said  county,  do  hereby  certify  that  , 


,  and  were  duly  appointed  appraisers  to  admeasure,  set  off, 

and  appraise  a  homestead  for  the  family  of  decedent  by  the  order  of  the 
above-named  court  heretofore  made  and  entered. 

Witness  my  hand  and  the  seal  ef  said  superior  court  this  day  of 

^,18—. 

'  f  Clerk. 


Stete  of 


County  of 


I  do  solemnly  swear  that  I  will  support  the  constitution  of  the  United 

States  of  America,  and  the  constitution  of  the  state  of ;  that  I  will 

faithfully  discharge  the  duties  of  appraiser  to  appraise,  admeasure,   and 
set  off  the  homestead  in  the  matter  of  the  estate  of  ,  deceased,  ac- 

cording to  law. 


•\ 


Sworn  and  fubscribed  to  before  me  this day  of 


-,  Clerk. 


By ,  Deputy  Clerk. 

Bepori  of  Appraieen.  • 

[Title  of  Court  and  Estate.] 
To  the  Honorable Court  of  the ,  County  of  ,  State  of 


The  undersigned,  heretofore  duly  appointed  by  this  court  to  appraise, 
admeasure,  and  set  off  out  of  the  property  of  the  estate  of  ,  de- 
ceased, a  homestead  to  the  family  of  said  decedent,  respectfully  report  that 
we  have  performed  the  duty  assigned  us,  as  follows: 

1.  That  before  proceeding  to  perform  the  duties  required  of  us  we  duly 
qualified  as  such  appraisers; 

2.  That  during  the  marriage  and  in  the  lifetime  of  decedent  a  declara- 
tion of  homestead  was  duly  filed  by  ^— ^—  in  the  office  of  the  county  re- 
corder of  ,  state  of  ,  claiming  as  a  homestead  for  the  benefit 

of  the  claimant  and  his  [or  her]  family  the  f oUowing  described  real  estatey 

Probftt*  Law — 7ft 
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wbieh  WEB  then  and  there  community  property  of  said  — ->  and  his  [oi 
her]  wife  [or  husband],  to  wit  [here  insert  description]; 

3.  That  the  value  of  said  premises  was  estimated  by  said  claimant  and 
slated  in  said  declaration  to  be  the  sum  of  six  thousand  dollars,  and  we 
find  upon  investigation  that  said  estimate  was  correct,  and  we  therefore 
appraise  said  real  property  to  have  been  at  that  time  of  the  value  of  six 
thousand  dollars;  that  in  the  inventory  and  appraisement  heretofore  filed 
herein  said  property  is  appraised  at  the  sum  of  seven  thousand  dollars; 

4.  That  we  have  viewed  the  premises  and  find  that  a  homestead  cannot 
te  admeasured  and  set  apart  as  required  by  law  to  the  family  of  decedent 
out  of  said  realty  without  material  injury  to  the  value  thereof  (or  we 
have  viewed  said  premises  and  have  set  off  a  portion  thereof  of  the  value 
of  five  thousand  dollars,  including  the  dwelling-house,  to  the  family  of 
decedent,  and  the  portion  so  set  off  is  described  as  follows  [here  insert 
description]. 

Dated i 


f 

Appraiser!. 


Order  Fixing  Dag  for  Bearing  JlPeporf  of  AppraUert* 

[Title  of  Court  and  Estate.] 

Whereas,  the  report  of  ,  ,  and  — — ,  the  appraisers  here- 

tofore appointed  to  appraise,  admeasure,  and  set  off  out  of  the  property 
of  the  estate  of  ,  deceased,  a  homestead  to  the  family  of  said  de- 
cedent, has  been  filed; 

It  is  therefore  ordered  that  ,  the  —  day  of ,  18—,  at 

the  hour  of  10  o'clock,  A.  M.,  at  the  courtroom  of  this  court,  be  and  tHe 
same  is  hereby  appointed  as  the  time  and  place  for  hearing  said  report, 
and  the  clerk  of  this  court  is  hereby  directed  to  post  notices  of  said  hear- 
ing in  three  of  the  most  public  places  in  this  county  at  least  ten  days  bo- 
fore  said day  of  ,  18— • 


Dated 


Judge  of  the  *—  Court* 


Oppoeitian  to  dm/trmatiom  of  Beport  of  Apprai»eru 

[Title  of  Court  and  Estate.] 

Now  comes  ^—  and  opposes  the  confirmation  of  the  report  of  Iho 
ftppraisexa  heretofore  appointed  by  this  court  to  appraise^  admeasurO|  and 
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fict  off  a  homestead  to  the  family  of  the  above-named  decedent,  and  for 
cause  thereof  alleges: 

1.  That  contestant  is  a  creditor  of  said  estate,  and  there  is  due  from 

said  estate  to  him  the  sum  of  dollars,  as  is  shown  by  his  claim, 

whieh  has  been  heretofore  duly  allowed,  approved,  and  filed  herein,  which 
is  hereby  referred  to  and  made  a  part  hereof; 

2.  That  the  land  mentioned  in  said  appraisers'  report,  and  valued  by 
them  at  the  sum  of  six  thousand  dollars  at  the  time  of  the  filing  of  the 
declaration  of  homestead  thereon,  was  of  the  value  of  eight  thousand  dol- 
lars at  said  time; 

3.  That  the  portion  of  said  premises  set  apart  by  said  appraisers  as  a 
homestead  for  the  sole  use  and  benefit  of  the  family  of  decedent  is  of  a 
value  much  greater  than  ^ve  thousand  dollars,  to  wit,  six  thousand  dol- 
lars; 

4.  That  said  homestead  cannot  be  set  apart  to  the  family  of  decedent 
without  material  damage  and  injury  to  the  value  of  both  said  homestead 
and  the  remaining  portion  of  the  tract  first  above  mentioned  and  to  said 
entire  tract;  that  said  subdivisions  of  said  entire  tract  will  be  depreciated 
in  value  at  least  one  thousand  dollars  if  said  segregation  and  division  is 
made,  and  in  consequence  of  such  depreciation  in  value  there  will  not  be 
sufficient  property  in  said  estate  to  pay  in  full  the  debts  due  from  said 
estate  to  contestant  and  the  other  creditors  of  said  estate; 

Wherefore  contestant  prays  that  said  report  of  said  appraisers  be  re- 
jected, and  that  said  premises  may  be  sold  according  to  law,  and  the  pro- 
ceeds paid  to  those  entitled  thereto. 

I  Contestant. 


-,  Attorney  for  Contestant. 


Order  Confirming  Beport  of  Appraisers* 
[Title  of  Court  and  Estate.] 

The  report  of  the  appraisers  heretofore  appointed  herein  to  appraise, 
admeasure,  and  set  off  a  homestead  for  the  sole  use  and  benefit  of  the 

family  of  ,  deceased,  having  been  filed  herein  on  the  day  of 

,  18 — ,  and  an  order  having  been  made  thereafter  on  the day 

of  ,  18 — ,  by  this  court,  setting  the  same  for  hearing  this  day 

before  this  court,  and  due  and  legal  notice  of  said  hearing  having  been 
given  by  the  clerk  as  directed  by  said  order,  and  said  matter  coming  on 
regularly  for  hearing  on  this  day,  upon  the  said  report  of  said  appraisers 

and  the  opposition  of  filed  herein,  and  it  appearing  that  the  facts 

stated  in  said  report  are  true, — 

It  is  hereby  ordered  that  said  report  be  and  the  same  is  hereby  con- 
firmed, and  in  pursuance  of  said  report  the  property  hereinafter  described 
IS  hereby  set  apart  to  the  exclusive  use  and  benefit  of  ,  the  widow 
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of  said  decedent,  and , ,  and  ,  his  minor  children;  said 

real  property  is  described  as  follows,  to  wit  [here  insert  description]. 
Dated ,  18—. 

Judge  of  the Goart. 

Order  Confirming  Seport  of  Appraisen  and  Directing  Eomestead  to  he  Sold, 

[Title  of  Court  and  Estate.] 

The  report  of  the  appraisers  heretofore  appointed  herein  to  appraise, 
admeasure,  and  set  off  a  homestead  for  the  sole  use  and  benefit  of  the 

family  of  ,  deceased,  having  been  filed  herein  on  the  day  of 

,  18 — ,  and  an  order  having  been  made  thereafter  on  the day 

of ,  18 — ,  by  this  court,  setting  the  same  for  hearing  this  day  be- 
fore this  court,  and  due  and  legal  notice  of  said  hearing  having  been  given 
by  the  clerk  as  directed  by  said  order,  and  said  matter  conung  on  regu- 
larly for  hearing  on  this  day,  upon  the  said  report  of  said  appraisers,  and 
it  appearing  that  the  facts  stated  therein  are  true,  and  that  it  appears 
therefrom  that  the  real  property  upon  which  the  declaration  of  homestead 
was  filed  in  the  lifetime  of  decedent  cannot  be  segregated  or  divided  so 
as  to  assign  a  homestead  for  the  sole  use  and  benefit  of  the  family  of  de- 
cedent, as  provided  by  law,— 

It  is  therefore  ordered  that  the  realty  upon  which  said  declaration  of 
homestead  was  filed  be  sold  by  the  administrator  of  the  estate  of  said  de- 
cedent at  public  auction  upon  the  following  terms,  to  wit,  cash,  gold  coin 
of  the  United  States,  ten  per  cent  of  the  purchase  price  to  be  paid  at  the 
time  of  said  sale,  and  the  balance  upon  the  confirmation  thereof  by  this 
court,  and  that  he  report  his  proceedings  in  that  behalf  to  this  court  im- 
mediately after  making  said  sale;  said  real  estate  is  described  as  follows, 
to  wit  [here  insert  description];  that  before  making  such  sale  said  admin- 
istrator file  an  additional  bond  herein  in  the  penal  sum  of  dol- 
lars. 

Dated * 


9 

Judge  of  the Court. 


Order  Rejecting  Beport  of  Appraisers* 

[Title  of  Court  and  Estate.] 

The   report  of  the  appraisers  heretofore  appointed   herein  to   appraise, 
admeasure,  and  set  off  a  homestead  for  the  sole  use  and  benefit  of  the  fam> 

ily  of ,  deceased,  having  been  filed  herein  on  the day  of , 

Ig — ^  and  an  order  having  been  made  thereafter  on  the day  of  , 

18 — f  by  this  court,  setting  the  same  for  hearing  this  day  before  this  court. 


FORMS— FAMILY  ALLOWANCE  AND  HOMESTEAD.  1189 

and  due  and  legal  notice  of  said  hearing  having  been  given  by  the  clerk 
as  directed  by  said  order,  and  said  matter  coming  on  regularly  for  hear- 
ing on  this  day  npon  the  said  report  of  said  appraisers  and  the  opposition 

of  filed  herein,  and  it  appearing  the  premises  set  apart  by  said  ap- 

praisers  as  a  homestead  for  the  family  of  decedent  ia  of  a  greater  value 
than  five  thousand  dollars, — 

It  is  therefore  ordered  that  said  report  be  and  the  same  is  hereby  re- 

jtcted,  and  it  is  further  ordered   that  ,  ,  and  ,   three 

disinterested  persons,  residents  of  this  county,  be  and  they  are  hereby 
appointed  appraisers  to  appraise,  admeasure,  and  set  oflP  to  the  exclusive 
use  of  the  family  of  decedent  out  of  the  realty  mentioned  in. the  said  re- 
jected report,  and  upon  which  the  declaration  of  homestead  was  filed  in 
the  lifetime  of  decedent. 

Dated ^  18—. 


Judge  of  the Court. 


No.  184a. — ^Admeasurement  and  ABsignment  of  Dower. 

The  following  forms  are  taken  from  Alexander  and  Joseph  on  Probata 
Iaw: 

Petition  fof  Admeasurement  of  Dower, 

[Title  of  Court  and  Estate.] 

The  petition  of  — —  respectfully  shows  unto  the  court: 

1.  That  she  is  the  widow  of  ,  deceased,  whose  estate  is  now  in 

eourae  of  administration  in  this  court|  and  that  her  said  husband  died  on 
the day  of ,  1&— ; 

2.  That  at  the  time  of  hia  death,  and  during  the  time  that  he  was  the 
husband  of  petitioner,  he  was  seised  in  fee  of  and  owned  the  following 
described  real  property,  to  wit  [description]; 

3.  That  she  has  not  had  her  dower  therein  assigned  to  her,  but  is  now 
entitled  thereto; 

Wherefore  she  prays  this  honorable  court  for  an  admeasurement  of  her 
dower  in  said  real  estate,  and  that  said  dower  be  assigned  to  her. 

,  Petitioner. 


— f  Attorney  for  Petitioner, 


Order  of  Notice  of  Petition  for  Admeoiurement  of  Dower* 
[Title  of  Court  and  EsUte.] 

The  petition  of  ,  widow  of  — — ,  deceased,  praying  for  the  as- 
signment of  dower  to  her  out  of  certain  real  estate  of  said  deceased,  hav- 
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ing  been  filed  herein,  it  is  ordered  that  the  same  be  set  for  hearing  be- 
fore this  eonrt  on  the  day  of  ,  18 — ,  at  the  courtroom  of 

this  court  in  the  above-named  countj,  at  the  hour  of  10  o'clock,  A.  M., 
of  said  day. 

It  is  further  ordered  that  notice  thereof  be  given  by  the  clerk  of  this 
court  by  posting  said  notice  in  three  public  places  in  this  county,  and 
that  a  copy  of  such  notice  be  mailed  by  the  clerk  of  this  court  to  each 
of  the  heirs  at  law  (legatees)  of  said  deceased,  addressed  to  him  at  the 
county  seat  of  this  county,  postage  prepaid  [or  that  said  notice  be  served 

by  publication  in  the ,  a  newspaper  published  in  this  county,  for  at 

least  ten  days  prior  to  the  hearing  of  said  petition]. 

Dated >  18— w 

,  County  Judge. 


Order  for  ih$  AppiHntment  of  Qwardian. 
[Title  of  Court  and  Estate.] 


Now,  on  this day  of ,  18—,  ,  the  widow  of 


deceased,  appeared  in  court,  and  alleged  that  she  is  about  to  make  appli- 
cation to  this  court  for  the  admeasurement  of  her  dower,  of  certain  lands 
and  tenements,  situated  in  said  county,  as  the  widow  of  said  deceased, 

and  that  —  and  are  heirs  of  the  said  deceased  [or  as  owners 

of  such  lands  and  tenements],  and  are  minors,  and  prayed  that  guardians 
may  be  appointed  for  them.    It  is  therefore  ordered  that  be  ap- 
pointed guardian  for  the  said  minors  for  the  sole  purpose  of  appearing 
for  and  taking  care  of  the  interests  of  said  minors  in  the  premises. 
Dated  this day  of  ,  A.  D.  1&— . 


Judge  of  the  ■  Court 


The  Appointment  of  Guardian^ 

[Title  of  Court  and  Estate.] 

To ,  Esq.,  of  the  County  of ,  Greeting: 

Whereas ,  widow  of ,  deceased,  has  this  day  appeared  before 

the  court  of  the  county  of  ,  state  of  ,  and  alleged 

til  at  she  is  about  to  make  application  to  said  court  for  the  admeasurement 

oi  her  dower  of  certain  land  and  tenements,  situate  in  the  town  of , 

in  the  county  of  ,  in  said  state,  as  the  widow  of  said  deceased,  and 

that  and  — —  are  heirs  of  said  deceased  [or  are  owners  of  the 

said  lands  and   tenements],  and  are   minors,  and  prayed   that   guardians 
might  be  appointed  by  said  court  for  them,  and  an  order  for  that  purpose 

having  been  heretofore  made  herein  by  this  court,  you,  the  said  , 

are  hereby  appointed  guardian  of  the  said  and  ,  minors  as 
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aforesaid,  for  the  sole  purpose  of  appearing  for  and  taking  care  of  the 
interests  of  said  minors  in  the  premises. 

In  witness  whereof,  we  have  hereunto  subscribed  our  name,  and  haye 
attached  the  seal  of  said  court  hereto,  this day  of ,  18 — ^, 

[Seal]  , 

Clerk  of  said Court. 


Notice  of  Petition  for  Admeasurement  of  Dover* 

[Title  of  Court  and  Estate.] 

To ,  heirs  at  law  [or  as  the  ease  maj  be],  legatees  of  said  deceased, 

and  all  persons  claiming  under  them: 

Tou  are  hereby  notified  that  ,   the  widow  of  ,   deceased, 

has  filed  in  the  above-entitled  court,  wherein  the  estate  of  said  deceased  is 
being  administered,  her  petition  praying  that  an  admeasurement  of  her 
dower  be  had,  and  that  said  dower  be  assigned  to  her  out  of  the  follow- 
ing described  real  property  of  said  deceased,  to  wit  [description]. 

You  are  further  notified  that  the  hearing  of  said  petition  has  been  set 
for  Monday,  the  twenty-first  day  of  January,  A.  D.  1889,  at  the  hour  of 
10  o'clock,  A.  M.,  of  said  day,  at  the  courtroom  of  said  court,  at  the 
county  courthouse  of  the  above-named  county,  at  which  time  and  place 
you  will  show  cause,  if  any  there  be,  why  said  petition  should  not  be 
granted. 

[Seal]  ,  Clerk. 


Order  for  Admeaeuremeni  of  Dower. 

[Title  of  Court  and  Estate.] 

Now,  on  this day  of ,  18 — ,  the  petition  of  —  coming 

on  to  be  heard,  praying  that  an  assignment  be  made  to  her  of  her  dower, 
and  it  appearing  that  — —  is  the  widow  of  ,  deceased;  that  his 

estate  is  being  administered  in  this  court;  that  during  his  lifetime,  and 
while  he  was  the  husband  of  petitioner,  said  deceased  was  seised  in  fee 
and  was  the  owner  of  the  land  hereinafter  described;  that  petitioner  is 
entitled  to  dower  out  of  said  real  estate;  that  due  notice  of  the  hearing 
of  said  petition  haa  been  given  to  the  heirs  at  law  (devisees)  of  said  de- 
ceased, and  all  persons  claiming  under  them,  as  required  by  law  and  the 
order  of  this  court  heretofore  made  herein;  and  no  reason  appearing  why 
said  petition  should  not  be  granted, — 

It  is  ordered  that  a  warrant  be  issued  by  the  clerk  of  this  court  to , 

,  and              ,  who  are  discreet  and  disinterested  persons,  authoriz- 
ing and  requiring  them  to  set  off  to  said  ,  widow  of  said  , 

deceased,  her  dower  in  the  following  described  real  estate,  by  metes  and 
bounds,  if  it  ean  be  done  without  injury  to  the  whole  estate;  jaid  real 
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estate  is  described  as  follows,  to  wit  [description];  that  after  having  set 

off  said  dower  to  said ,  as  above  directed,  that  they  make  a  report, 

in  writing,  of  their  doings  to  this  court,  and  file  therewith  a  statement  of 
their  expenses  and  disbursements  herein. 


f 


Judge  of  —  Court» 

* 

Warrant  for  Admeawrement  of  Dower. 
The  People  of  the  State  of  Send  Greeting  to  ,  ^  and 


Whereas ,  widow  of ,  deceased,  has  presented  to  the  county 

eourt  of  the  county  of  ,  state  of  ,  praying  for  an  assignment 

of  her  dower  out  of  the  real  property  of  deceased,  which  is  described  as 
follows  [description]; 

And  whereas  said  court  has  ordered  that  her  said  dower  in  said  real 
estate  be  set  apart  and  assigned  to  her  as  the  law  provides,  and  has  ap- 
pointed you  and  each  of  you  commissioners  to  admeasure  such  dower; 

You  are  therefore  authorized  and  empowered  by  this  warrant  to  ad- 
measure, lay  oflf,  and  assign  to  ,  widow  of  said  ,  deceased, 

her  dower  in  said  premises,  to  wit,  a  portion  thereof  equal  to  an  undivided 
one>third  interest  therein,  as  speedily  as  may  be,  and  thereafter  to  make 
a  written  report  of  your  doings  in  that  behalf,  and  also  a  report  of  your 
disbursements  and  expenses  incurred  in  the  execution  of  this  warrant. 


derk  of  the  ■  Court. 


Caih  of  Commisiionen. 
[Title  of  Court  and  Estate.] 


State  of 


County  of 


— ,  ,  and  — — -t  eommissioners  appointed  to  admeasure  the 

dower  of >  widow  of  ,  deceased,  being  first  duly  sworn,  each, 

on  oath,  deposes  and  says  that  he  will  faithfully  discharge  his  duty  as 
commissioner  to  admeasure  and  assign  dower  out  of  the  real  property  of 
,  deceased,  to hit  widow. 


Subscribed  and  sworn  to  before  me  this day  of ,  18— w 

(title  of  officer). 
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Beport  of  CamnUasionen  to  Admeaawe  otul  Asiign  Dwoer. 

[Title  of  Court  and  Estate.] 

We,  the  undersigned,  heretofore  appointed  eommiBsioners  to  admeasure 

and  set  apart  to ,  widow  of ,  deceased,  her  dower  in  the  real 

estate  of  said  deceased,  respectfully  report  that  we  have  performed  our 
duties  as  directed  by  the  annexed  warrant,  as  follows:  After  receiving 
said  warrant  we  each  took  the  oath  prescribed  by  law  to  be  taken  by  us, 
whieh  said  oath  is  hereto  attached;  we  then  proceeded  to  view  the  land 

described  in  said  warrant  as  the  property  of  said ,  deceased;  finding 

it  necessary,  we   employed  y  Esq.,   a  competent  surveyor   and   his 

necessary  assistants  to  aid  us  in  the  admeasurement,  and  we  have  as- 
signed to  said  widow,  as  her  dower,  the  following  described  portion  of 
said  real  estate,  to  wit  [description]. 

Our  expenses  and  disbursements  have  been  as  follows: 

Three  days'  services  of  ourselves,  at  $5  per  day  each 9  45  00 

Three  days'  services  of  said  surveyor  and  his  assistants,  at  $20  per 
day    60  00 


Total  $105  00 

Bespectfully  submitted,  ate. 


Dated ^ 


9 


Commissioners  as  aforesaid. 


Order  Cowflrming  Beport  of  Commissionero. 
[Title  of  Court  and  Estate.] 

Whereas,  — — ,  — — ,  and  — — ,  commissioners  appointed  pursuant 

to  the  former  order  of  this  court  on  the  petition  of  ,  the  widow  of 

,  deceased,  situate  in  the  county  of  '-,  in  this  state,  whereof 

the  said died  seised  of  an  estate  of  inheritance,  have  this  day  made 

report  to  this  court,  among  other  things,  that  after  having  been  sworn 
before  legal  authority  faithfully,  honestly,  and  impartially  to  discharge 
the  duty  and  execute  the  trust  reposed  in  them  by  the  said  appointment, 

they  did,  on  the  day  of  ,  18 — ,  in  the  presence  of  the  said 

,  widow  as  aforesaid  (or  of  ,  her  lawful  attorney),  and  also 

in  the  presence  of  said and  ,  heirs  as  aforesaid  (or  , 

their  lawful  attorney),  cause  a  survey  to  be  made  of  the  lands  and  prem- 
ises in  the  said  petition,  appointment,  and  report  mentioned,  as  will  fully 
appear  therefrom,  reference  being  had  thereto,  and  caused  a  map  thereof 
is  be  madSi  and  that  they  had  admeasured  and  allotted  to  the  said ^ 
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widow,  as  aforesaid,  of  said ,  deceased,  for  her  dower,  a  porCion  of 

■aid  lands  equal  to  an  undivided  one-third  part  of  the  said  lands  and 
premises,  which  part  so  admeasured  and  aUotted  will  fully  appear  by  said 
report  this  day  filed  in  this  court,  and  entered  at  large  on  the  minutea 

thereof;  and  whereas  said  ,  at  said  time  and  place  first  aforesaid, 

appeared  before  this  court  and  prayed  that  said  report  be  confirmed,  and 
no  cause  appearing  to  the  contrary,  it  is  ordered  that  the  said  report  and 
admeasurement  be  and  the  same  are  hereby  confirmed.  [If  the  report  be 
contested,  enter  the  order  as  follows:  And  whereas,  on  the  day  and  at  the 
place  first  aforesaid,  the  said  and  ,  by  their  respective  at- 
torneys (or  counsel),  and  after  hearing  the  proofs  and  allegations  of  said 
parties,  it  is  ordered.] 


9 

Judge  of  ■  Court. 


Fetiiion  hy  Purchaser  to  Bar  Vower  Bights  of  Insane  Wife. 

[Title  of  Court  and  Estate.] 

The  petition  of respectfully  shows  to  this  honorable  court  as  fol- 
lows: 

1.  That  is  the  husband  of ,  who  is  hereinafter  mentioned; 

that  he,  said  husband,  resides  at  ,  in  the  county  of  ,  state 

of  Montana;   that  his  name  is  ,  as  above  set  forth;  that  his  age 

is years;  that  the  name  of  his  said  wife  is ,  as  above  set  forth, 

her  age  is years,  and  she  resides  at  ,  in  the  county  of  — — > 

state  of  Montana; 

2.  That  said  — — ,  the  said  wife  of  ,  is  insane  [or  as  ,the  ease 

may  be  idiotic,  etc.];  that  her  said  insanity  is  incurable;i  that  she  be- 
came so  insane  [or  idiotic,  etc],  on  or  about  the  day  of  , 

18 — ,  and  thence  hitherto  she  has  continuously  remained  insane  [or  idiotic, 
etc.], 2  and  is  now  incurably  insanCyS  as  aforesaid  [or  state  the  facts  ae- 
oording  to  the  circumstances]; 

3.  That  said  is  the  owner  in  fee  of  all  that  real  estate  situate, 

lying,  and  being  in  the  county  of  ,  state  of  Montana,  which  is  par- 
ticularly described  as  follows  [here  insert  full  description  of  the  lands  t# 
be  affected  by  the  proceedings,  and  each  parcel  thereof] ; 

4.  That  the  value  of  said  real  estate  is  $ [if  there  is  more  than 

one  parcel,  state  separately  the  value  of  each  parcel;  and  if  there  is  any 
encumbrance  prior  to  or  not  affected  by  the  wife's  claim  of  dower,  state 
the  nature  and  extent  thereof  fully]; 

5.  That  said  has  contracted  with  petitioner  to  sell  said  land  to 

him,  and  petitioner  desires  to  purchase  the  same,  provided  he  can  procure 
a  perfect  title  thereto  free  from  encumbrances; 

1  In  case  the  insanity  is  curable,         t  If  not  incurable,  omit  the  words 
this  clause  may  be  omitted.  between  these  figures  2. 
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6.  That  the  reasons  why  such  sale  is  desirable  is  [here  state  fully  the 
reasons,  etc.]; 

7.  That  the  exact  amount  of  the  purchase  price  for  said  real  estate,  as 
agreed  upon  between  said and  petitioner,  is  $ ; 

8.  That  said  ,  the  husband  of  said  ,  cannot  convey  to  peti- 
tioner a  perfect  title  to   said   premises  free  from  encumbrances,  because 

said  real  estate  is  subject  to  the  claim  of  dower  of  said  ,  the  wife 

of  said ,  therein; 

9.  That  by  reason  of  her  insanity  [or  imbecility,  etc.],  as  aforesaid,  she 
is  not  able  to  join  her  said  husband  in  the  conveyance  of  said  real  es- 
tate; 

10.  That  it  is  necessary  that  a  guardian  should  be  appointed  for  the 

said ,  the  wife  of  said ,  to  the  end  that  such  guardian  may  join 

with  said  ,  husband  of  said  ,  in  conveying  said  real  prop- 
erty; 

Wherefore  petitioner  prays  that  this  honorable  court  will  appoint  some 
suitable  person,  after  due  and  legal  notice  given  as  guardian  of  the  estate 

of  said  ,  wife  of  said ,  and  that  said  guardian  be  empowered 

and  directed  to  sell  her  said  right  of  dower,  according  to  law. 

f  Petitioner* 


-y  Attorney  for  Petitioner. 


Petition  hjf  Huahand  to  Bar  Dower  of  Ineane  Wife. 

[Title  of  Court  and  Cause.] 

The  petition  of  respectfully  shows  to  this  honorable  court  as 

follows: 

1.  That   he   is  the  husband  of  ,  who   is   hereinafter    mentioned; 

that   he   resides  at  ,  in  the   county   of  ,  state   of  Montana; 

that  his  name  is  as  above  set  forth, ;  that  he  is years  of  age;  that 

the  name  of  his  said  wife  is  as  above  set  forth,  ;  that  her  age  is 

years,  and  her  residence  is  at  ,  in  the  county  of  ,  in 

said  state; 

2.  That  the  said  wife  of  petitioner  is  insane  [or  idiotic,  etc.];  that 
her  said  insanity  is  incurable;  i  that  she  became  so  insane  [or  idiotic,  etc.] 

on  or  about  the  day  of  ,  18 — ,  and  thence  hitherto  she  has 

continuously  remained  insane  [or  idiotie,  ete.]|2  and  is  now  incurably  in- 
sane;* 

3.  That  petitioner  is  the  owner  in  fee  of  all  that  real  estate  situate, 
lying  and  being  in  the  county  of ,  state  of  Montana,  which  is  par- 
ticularly described  as  follows  [here  insert  full  description  of  the  lands  to 
be  affected  by  the  proceedings,  and  each  parcel  thereof]; 

1  If  insanity  is  curable,  omit  this  >  If  insanity  is  curable,  omit  words 
dauseu  between  these  figures  2. 
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4.  That  the  valne  of  said  real  estate  is  $ [if  there  Is  more  than 

one  parcel,  state  separately  the  value  of  each,  and  if  there  is  any  en- 
cumbrance prior  to  or  not  affected  by  the  wife's  claim  of  dower,  state 
the  nature  and  extent  thereof  fully]; 

5.  That  petitioner  has  contracted  to  sell  said  real  estate  to  one  , 

who  desires  to  purchase  the  same,  provided  he  can  procure  a  perfect  title 
thereto  free  from  encumbrances; 

6.  That  the  reasons  why  such  sale  is  desirable  is  as  follows  [here  insert 
reasons  fully]; 

7.  That  the  exact  amount  of  the  purchase  price  for  said  real  estate,  as 
agreed  upon  between  said  petitioner  and  said ,  is  $ ; 

8.  That  petitioner  cannot  convey  to  said  a  perfect  title  to  said 

real  estate  free  from  encumbrances,  because  it  is  subject  to  the  right  of 
dower  of  petitioner's  said  wife; 

9.  That  by  reason  of  her  insanity,  as  aforesaid,  the  said  wife  of  petitioner 
is  unable  to  join  him  in  the  conveyance  of  said  real  estate; 

10.  That  it  is  necessary  that  a  guardian  should  be  appointed  for  the  said 
wife  of  petitioner,  to  the  end  that  sueh  guardian  may  join  with  petitioner 
in  conveying  said  real  estate; 

Wherefore  petitioner  prays  that  this  honorable  court  will  appoint  some 
suitable  person  as  guardian  of  the  estate  of  the  said  wife  of  petitioner, 
and  that  said  guardian  be  empowered  and  directed  to  sell  the  said  right 
of  dower  of  the  said  wife  of  petitioner  according  to  law. 

,  Petitioner* 


-i  Attorney  for  Petitioner. 


[Yeriflcation.] 


Order  Setting  Tetifion  far  Hearing,  ete. 
[Title  of  Court  and  Estate.] 

The  verified  petition  of  having  been  filed  in  the  above-entitled 

cause  in  this  court  on  the  day  of  ,  18 — ,  and  it  appearing 

therefrom  that  [if  petitioner  is  the  husband  of  the  insane  woman,  follow 
subdivisions  1  to  10,  inclusive,  of  the  preceding  form;  but  if  the  petitioner 
is  not  the  husband  of  such  insane  wife,  follow  subdivisions  1  to  10,  in- 
clusive, in  the  second  preceding  form], — 

It  is  therefore  ordered  that  said  matter  be  heard  by  this  court  at  the 

courtroom  thereof  on  the  —  day  of  ,  18 — ,  at  the  hour  of  

o  'clock  M.,  of  said  day,  and  that  notice  of  said  hearing  be  given  by  citation 
to  the  following  named  persons,  to  wit,  | 
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That  such  notice  and  citation  be  served  upon  each  of  said  persons  person- 
ally at  least days  before  the  day  of  such  hearing; 

That  said  notice  and  citation  be  served  npon  said  persons  by  publishing 

the  same  for  at  least  days  successively  prior  to  said  day  of  hearing 

in  the  ''Daily  Evening  Bugle,"  m  newspaper  of  general  circulation  printed 
in  this  county. 

f  District  Judge. 
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CHAPTER  XIX. 

ESTATES  OF  LIMITED  VALUE. 

Ko.  185.    Petition  to  set  apart  estate  not  exceeding  fifteen  hundred  dollars 

in  value. 
No.  186.    Order  to  show  cause. 
Ko.  187.    Another  form  of  order. 
No.  188.    Order  assigning  estate. 
No.  189.    Another  form  of  order. 

No.  185. — ^Petition  to  Set  Apart  Estate  not  Exceeding  Fifteen 

Hundred  Dollars  in  Value. 

(§  325) 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Nora  Rivers,  widow  of  Norman  Rivers,  deceased, 
respectfully  represents: 

That  on  June  1,  1908,  said  Norman  Rivers  died  in  the  said 
county  of  Sonoma^  leaving  therein  an  estate  of  real  property. 

That  on  July  2,  1908,  your  petitioner  was,  by  order  of  this 
court,  duly  made  and  entered,  appointed  administrator  of  said 
estate;  and  that  thereafter  on  that  day  she  was  duly  granted 
letters  of  administration  which  have  never  been  revoked. 

That  on  July  7,  1908,  your  petitioner  duly  made  and  returned 
to  this  court  an  inventory  and  appraisement  of  the  estate  of  said 
decedent  which  had  come  to  her  knowledge  and  possession. 

That  it  appears  from  said  inventory  and  appraisement  that  the 
value  of  the  whole  of  said  estate  does  not  exceed  fifteen  hundred 
dollars ;  and  that  the  whole  of  said  estate  consists  of  real  property 
situated  in  the  county  of  Sonoma,  state  of  California,  and  partic- 
ularly described  as  the  N.  E.  14  of  the  S.  E.  l^  of  section  8,  in  town- 
ship 4  north,  range  13  west.  Mount  Diablo  ^leridian. 

That  the  expenses  of  the  last  illness  of  said  deceased  and  of  his 
funeral  and  of  the  administration  of  his  said  estate  have  been 
paid. 
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That  said  deceased  left  a  widow,  to  wit,  your  petitioner,  Nora 
Kivers ;  and  that  she  does  not  have  a  maintenance  from  her  own 
property  equal  to  said  estate  of  said  decedent. 

Wherefore  your  petitioner  prays  that  an  order  be  made  direct- 
ing all  persons  interested  in  said  estate  to  appear  before  this  court 
at  a  time  therein  specified,  to  show  cause  why  said  estate  should 
not  be  assigned  to  said  petitioner;  and  that  upon  such  hearing  an 
order  be  made  assigning  said  estate  to  said  petitioner. 
Dated  July  9,  1908. 

NORA  RIVERS, 
Petitioner. 
JESSE  MOOR, 

Attorney  for  Petitioner. 


No.  186. — Order  to  Show  OanM. 

(§  325) 
[Title  of  Court  and  Estate.] 

It  appearing  from  the  petition  this  day  filed  by  Nora  Rivers, 
widow  of  Norman  Rivers,  deceased,  praying  for  an  order  assigning 
the  whole  of  his  estate  to  her,  that  such  ajssignment  should  be  made, 
it  is  ordered  that  all  persons  interested  in  said  estate  appear  be- 
fore this  court  on  July  23,  1908,  at  10  o'clock  A.  M.,  then  and 
there  to  show  cause  why  said  estate  should  not  be  assigned  to  said 
Nora  Rivers.  And  it  is  further  ordered  that  the  clerk  of  this 
court  give  notice  thereof  by  causing  notices  to  be  posted  in  at 
least  three  public  places  in  this  county,  at  least  ten  days  before 
such  date,  according  to  law. 

Dated  July  9,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 
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No.  187. — ^Another  Form  of  Order, 

[Title  of  Court  and  Estate.] 

It  appearing  that  the  inventoiy  and  appraisement  of  fhe  prop* 
erty  of  the  estate  of  the  above-named  decedent  has  been  duly  re- 
turned and  filed  herein,  and  it  appearing  therefrom  that  the  entire 

estate  does  not  exceed  in  value  the  sum  of dollars,  and  it 

appearing  that is  the  widow  of  said  decedent,  and 

and are  the  minor  children  of  decedent; 

It  is  therefore  ordered  that  all  persons  interested  in  said  estate 

appear  before  this  court  (or  before ,  judge  of  this  court  in 

chambers),  on  the day  of ,  19 — ,  at  the  hour  of 

o'clock  A.  M.,  of  said  day,  to  show  cause  why  the  whole  of  the 

estate  of ,  deceased,  should  not  be  assigned  to  the  family 

of  said  decedent. 


No.  188. — Order  Assigning  Estate  of  Fifteen  Hundred  DoUan. 

(§  325) 
[Title  of  Court  and  Estate.] 

The  petition  of  Nora  Rivers,  widow  of  Norman  Rivers,  deceased, 
for  an  order  assigning  to  her  the  entire  estate  of  said  decedent, 
coming  regularly  this  day  for  hearing;  and  said  matter  being  duly 
considered  and  the  allegations  in  said  petition  being  found  true : 

It  is  ordered,  adjudged  and  decreed  that  the  whole  of  said  estate, 
to  wit,  that  certain  real  property  situated  in  the  county  of  Sonoma, 
state  of  California,  and  particularly  described  as  the  N. 
E.  y^  of  the  S.  E.  y^  of  section  8,  in  township  4  north,  range  13 
west,  Mount  Diablo  Meridian,  be  and  the  same  is  hereby  assigned 
to  said  Nora  Rivers;  and  the  title  thereto  is  hereby  vested  abso- 
lutely in  her,  subject  only  to  existing  liens  and  encumbrances 
which  existed  on  said  estate  at  the  time  of  the  death  of  said  de- 
ceased, if  any  there  are. 
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And  it  is  further  ordered  that  no  further  proceedings  be  had 
in  this  administration. 
Done  in  open  court  this  twenty-third  day  of  July,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  189. — Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

.  Whereas  the  inventory  and  appraisement  of  the  property  of  the 
estate  of  the  above-named  decedent  was  heretofore  duly  returned 
and  filed  herein ;  and  whereas  it  appeared  therefrom  that  the  whole 

estate  of  said  deceased  did  not  exceed  in  value  the  sum  of 

dollars;  and  whereas  it  appeared  that  the  decedent  had  left  a 
widow  and  minor  children;  and  whereas  thereupon  this  court  is- 
sued its  order  requiring  all  persons  interested  in  said  estate  to  ap- 
pear and  show  cause  why  the  whole  estate  should  not  be  assigned 
to  the  family  of  decedent;  and  said  matter  coming  on  regularly 
for  hearing  this  day,  and  it  appearing  that  the  facts  above  re- 
cited are  true,  and  it  being  proven  that  due  and  legal  notice  of 
this  proceeding  has  been  given  to  all  persons  interested  in  said 
estate,  and  no  sufficient  cause  being  shown  why  said  property 
should  not  be  so  assigned ;  and  it  appearing  that  the  family  of  de- 
cedent consists  of  the  following  persons,  viz.,  ,  his  widow, 

and ,  and ,  his  minor  children ;  and  it  appearing  that 

the  expenses  of  the  last  illness  of  deceased,  all  funeral  charges,  and 
all  expenses  of  administration  are  paid; 

It  is  ordered  that  the  whole  of  the  estate  of  said  decedent  be 

assigned  to  said , ,  and ;  the  said  property  of 

said  estate  is  as  follows  [here  insert  description]. 

Probata  Law — 7tt 
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No.  190.— Order  Directing  Notice  to  Creditore. 

(§  335) 

{Title  of  Court  and  Estate.] 

It  is  ordered  that  notice  to  creditors  of  the  above-named  decedent 
be  published  once  each  week  for  four  successive  weeks  in  the 
'' Sonoma  Times/'  pursuant  to  section  1490  of  the  Code  of  Civil 
Procedure. 
Dated  March  15,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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No.  191.— Publication  of  Notice  to  Orediton. 

(§§  335-337) 

Estate  of  Lewis  Beed,^ 

Deceased.  | 

Notice  is  hereby  given  by  the  undersigned,  Robert  Reed,  admin- 
istrator of  the  estate  of  Lewis  Reed,  deceased,  to  the  creditors  of, 
and  all  persons  having  claims  against,  said  deceased,  to  exhibit 
them  with  the  necessary  vouchers,  within  four  months  after  the 
first  publication  of  this  notice,  to  said  Robert  Reed  at  the  office  of 
L.  C.  Jefferson,  409  Channing  street,  Santa  Rosa,  California,  which 
ofiSce  the  undersigned  selects  ajs  his  place  of  business  in  all  matters 
connected  with  said  estate. 

Dated  March  15,  1908. 

ROBERT  REED, 
Administrator  of  the  Estate  of  Lewis  Reed,  Deceased. 


No.  192. — Another  Form  of  Notice. 

Estate  of  —   — ,  Deceased. 

Notice  is  hereby  given  by  the  undersigned, ,  administra- 
tor [or  executor]  of  the  estate  of ,  deceased,  to  the  creditors 

of,  and  all  persons  having  claims  against,  said  deceased,  to  exhibit 

them,  with  the  necessary  vouchers,  within months  after  the 

first  publication  of  this  notice,  to  said  administrator  at  his  office 
[or  residence].  No.  809  Geary  street,  San  Francisco,  California, 
the  same  being  the  place  for  the  transaction  of  the  business  of  said 
estate. 

Dated ^  19—. 


Administrator  [or  Executor]. 


Attorney  for  Administrator  [or  Executor]. 
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No.  193.— Another  Form  of  Notioe. 

Estate  of  T.  J.,  Deceased. 

Notice  is  hereby  given  by  the  undersigned,  administratrix  of  the 
estate  of  T.  J.,  deceased,  to  the  creditors  of,  and  all  persons  having 
claims  against,  the  said  deceased,  to  exhibit  them,  with  the  neces- 
sary vouchers,  within  ten  months  after  the  first  publication  of  this 
notice,  to  the  said  administratrix,  at  her  residence,  307  Sanchez 
street,  San  Francisco,  California,  the  same  being  the  place  for  the 
transaction  of  the  business  of  said  estate,  in  the  said  cily  and 
county  of  San  Francisca 


No.  194.— Affidavit  of  Publication  of  Noticei 

(§  338) 
[Title  of  Court  and  Estate.] 

State  of  California^  I 
County  of  Sonoma,    | 

George  Bancroft,  of  said  county,  being  duly  sworn,  deposes  and 
says,  that  he  is  over  eighteen  years  of  age ;  that  he  is  not  interested 
in  said  estate,  nor  a  party  thereto;  that  he  is  the  principal  clerk 
of  the  printers  and  publishers  of  the  ^^ Sonoma  Times,"  a  weekly 
newspaper,  published  in  said  county,  and  as  such  clerk  he  has 
charge  of  all  advertisements  in  said  newspaper;  and  that  a  notice, 
of  which  the  annexed  is  a  true  copy,  was  published  in  said  news- 
paper once  a  week  for  four  successive  weeks,  commencing  on 
March  16,  1908,  and  ending  on  July  14,  1908. 

GEORGE  BANCROFT. 

Subscinbed  and  sworn  to  before  me  this  fifteenth  day  of  July, 
1908. 

B.  B.  TAYLOR, 
Notary  Publio. 
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No.  195. — ^Another  Form  of  Affidavit. 

[Title  of  Court  and  Estate.] 

State  of  California, 

City  and  County  of  San  Francisco, 

W.  P.,  of  the  said  city  and  county,  being  duly  sworn,  deposes 
and  says:  That  he  is  over  eighteen  years  of  age;  that  he  has  no 
interest  whatsoever  in  the  estate  mentioned  therein,  and  is  not  a 
party  thereto;  that  he  is  the  principal  clerk  of  the  printers  and 
publishers  of  ''The  Call,''  a  newspaper  published  daily  in  said 
city  and  county,  and  has  charge  of  all  the  advertisements  in  said 
newspaper;  and  that  the  notice  to  creditors  in  the  case  of  the 
estate  of  T.  J.,  deceased,  of  which  notice  the  following  is  a  printed 
copy:  [Here  insert  printed  copy]  has  been  published  once  a  week 
for  four  successive  weeks  in  the  above-named  newspaper,  commenc- 
ing on  the  first  day  of  July,  1908,  and  ending  on  the  thirty-first 
day  of  July,  1908  (both  days  inclusive). 


Ko.  196.— Affidavit  of  Posting  Noticei 

[Title  of  Court  and  Estate.] 

State  of  Calif omia,^ 
County  of  Sonoma,  [ 

Lawrence  Haight,  of  said  city  and  county,  being  duly  sworn, 
says  that  he  is  over  the  age  of  eighteen  years,  and  that  he  is  not 
interested  in  nor  a  party  to  the  estate  of  Lewis  Reed,  deceased ;  that 
on  the  sixteenth  day  of  March,  1908,  he  posted  correct  and  true 
copies  of  the  foregoing  notice  in  three  of  the  most  public  places  in 
said  county,  to  wit,  one  at  the  courthouse  door,  one  at  the  United 
States  postoffice,  and  one  at  the  Hall  of  Records,  in  said  county. 

LAWRENCE  HAIGHT. 
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Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  July, 
1908. 

R.  E.  TAYLOR, 
Notary  Public 


No.  197.— Decree  Establishing  Notice  to  Creditors. 

(§  338) 

[Title  of  Court  and  Estate.] 

It  appearing  to  the  satisfaction  of  this  court  that  due  and  legal 
notice  to  the  creditors  of  said  estate  has  been  given,  it  is  adjudged 
and  decreed  that  due  and  legal  notice  to  the  creditors  of  said  Lewis 
Reed,  deceased,  has  been  given,  that  the  same  is  established  of 
record;  and  that  this  decree  be  entered  in  the  minutes  of  this 
court  and  recorded. 
Dated  July  20,  1908. 

M.  B.  FIELD, 
Judge  of  ^Superior  Court. 


No.  198. — ^Presentation  of  Olaim. 

(§340) 

[Title  of  Court  and  Estate.] 

The  undersigned,  a  creditor  of  Lewis  Reed,  deceased,  herein 
presents  his  claim  against  the  estate  of  said  decedent  for  approval, 
as  follows,  to  wit: 

Estate  of  Robert  Reed,  Deceased. 

To  Stephen  Sigler,  Dr. 

To  agreed  price  of  wagon  sold  and  delivered  November  1, 

1907 $125  00 
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State  of  California,  ^ 
County  of  Sonoma^  | 

Stephen  Sigler,  whose  foregoing  claim  is  herewith  presented  to 
the  administrator  of  said  deceased,  being  sworn,  says  that  the 
amoont  thereof,  to  wit,  the  sum  of  one  hundred  and  twenty-five 
dollars  is  justly  due  said  claimant;  that  no  payments  have  been 
made  thereon  which  are  not  credited,  and  that  there  are  no  offsets 
to  the  same,  to  the  knowledge  of  said  claimant. 

STEPHEN  SIGLER. 

Subscribed  and  sworn  to  before  me  this  first  day  of  June,  1908. 

B.  B.  TAYLOR, 
Notary  Public. 

The  within  claim  is  hereby  allowed  for  the  sum  of  one  hundred 
and  twenty-five  dollars^  this  tenth  day  of  July,  1908. 

ROBERT  REED, 
Administrator. 

The  within  claim  is  hereby  allowed  and  approved  for  the  sum 
of  one  hundred  and  twenly-five  dollars,  this  twelfth  day  of  July,, 
190a 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  IM.— Mortgage 

(8  340) 
[Title  of  Court  and  Estate.] 
The  undersigned,  a  creditor  of  Lewis  Reed,  deceased,  presents 


claim  against  the  estate  of  said  deceased,  for  approval,  as  fol- 
lows, to  wit: 
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Estate  of  Lewis  Beed,  Deceased. 

To  Stephen  Sigler,  Dr. 

To  principal  of  promissory  note,  dated  May  5,  1906 $1,000  00 

To  interest  on  same,  from  May  5, 1906,  at  two  per  cent  per 

month,  to  this  date 30  00 


$1030  00 

Said  note  is  secured  by  a  mortgage  dnly  recorded  on  May  5, 
1906,  in  the  office  of  the  county  recorder  of  Sonoma  county,  Cali- 
fornia, in  Book  G  of  Mortgages,  at  page  154  et  seq.,  and  a  copy 
of  said  note  and  mortgage,  with  all  indorsements  thereon,  is  hereto 
attached  and  made  a  part  of  this  instrument,  and  marked  Exhibit 

State  of  California^  I 
County  of  Sonoma,   [ 

Stephen  Sigler,  whose  foregoing  claim  is  herewith  presented 
to  the  administrator  of  said  deceased,  being  duly  sworn,  says  that 
the  amount  thereof,  to  wit,  the  sum  of  one  thousand  and  thirty 
doUara  is  justly  due  said  claimant;  that  no  payments  have  been 
made  thereon  which  are  not  credited,  and  that  there  are  no  offsets 
to  the  same,  to  the  knowledge  of  said  claimant. 

STEPHEN  SIGLER 

Subscribed  and  sworn  to  before  me  this  first  day  of  June,  1908 

E.  E.  TAYLOR, 
Notary  Publio. 


No.  200. — Contingent  Olaim. 

(§  340) 

[Title  of  Court  and  Estate.] 

The  undersigned,  a  creditor  of  Lewis  Reed,  deceased,  presents 
his  claim  against  the  estate  of  said  deceased,  for  approval  as  fol« 
lows,  to  wit:  [Here  set  forth  the  claim  in  full.] 
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State  of  California,  1 
County  of  Sonoma,    J 

Russell  Holland,  whose  foregoing  claim  is  herewith  presented  to 
the  administrator  of  said  deceased,  being  duly  sworn,  says  that  the 
amount  thereof,  to  wit,  ninety  dollars,  is  justly  to  become  due  to 
said  claimant  according  to  the  obligation  described  in  the  foregoing 
claim;  that  no  payments  have  been  made  thereon  which  are  not 
credited,  and  that  there  are  no  offsets  to  the  same,  to  the  knowl- 
edge of  said  claimant 

BUSSELL  HOLLAND. 

Subscribed  and  sworn  to  before  me  this  first  day  of  June,  1908. 

B.  E.  TAYLOB, 
Notary  Public. 


No.  201.— Claim  not  yet  Dne. 

(§340) 

[Title  of  Court  and  Estate.] 

The  undersigned,  a  creditor  of  Lewis  Beed,  deceased,  presents 
his  claim  against  the  estate  of  said  deceased  for  approval,  to  wit: 

Estate  of  Lewis  Beed,  Deceased, 

To  Stephen  Sigler,  Dr. 

To  principal  of  promissory  note,  dated  May  5,  1907 $100  00 

To  interest  on  same,  from  May  5,  1907,  at  one  per  cent  per 

month  to  this  date 100 

Said  note  is  in  the  words  and  figures  as  follows : 

$100.00.  Santa  Eosa,  Cal.,  May  5,  1907. 

Three  years  after  date,  I  promise  to  pay  to  Stephen  Sigler,  or 
order,  the  sum  of  one  hundred  dollars,  with  interest,  at  the  rate 
of  one  per  cent  per  month|  for  value  received. 

LEWIS  BEED. 
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State  of  California,  1 
County  of  Sonoma,    J 

Stephen  Sigler,  whose  foregoing  claim  is  herewith  presented  to 
the  administrator  of  the  estate  of  said  deceased,  being  duly  sworn, 
says  that  the  amount  thereof,  to  wit,  one  hundred  dollars,  with 
accruing  interest  thereon,  at  the  rate  of  one  per  cent  per  month, 
is  justly  due  to  said  claimant,  but  is  not  payable  until  the  expira^ 
tion  of  three  years  from  May  5,  1907 ;  that  no  payments  have  been 
made  thereon  which  are  not  credited,  and  that  there  are  no  offsets 
to  the  same,  to  the  knowledge  of  said  claimant 

STEPHEN  SIGLEB, 

Subscribed  and  sworn  to  before  me,  this  first  day  of  June,  1908. 

B.  E.  TAYLOB, 
Notary  PubUou 


No.  202. — Claim  Foonded  on  Lost  Promissory  Note. 

(§  340) 

[Title  of  Court  and  Estate.] 

The  undersigned,  a  creditor  of  Lewis  Beed,  deceased,  presenta 
his  claim  against  the  estate  of  said  deceased  for  approval,  to  wit: 

To  principal  of  promissory  note,  dated  April  1,  1907 $500  00 

To  interest  on  same  from  April  1,  1907,  to  date,  at  one  per 
cent  per  month 1000 


$510  00 
The  following  is  a  copy  of  said  note: 

$500.00.  Santa  Bosa,  Cal.,  April  1,  1907. 

One  year  after  date,  for  value  received,  I  promise  to  pay  Stephen 
Sigler,  or  order,  $500.00,  with  interest,  at  one  per  cent  per  month. 

On  Januaiy  3,  1908,  said  note  was  in  claimant's  writing  desk^ 
in  his  residence  at  Santa  Bosa,  California,  and  was  there  aeoi- 
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dentally  consumed  by  a  fire  on  said  day  which  destroyed  said 
residence. 

State  of  California,  1 
County  of  Sonoma,  J 

Stephen  Sigler,  being  duly  sworn,  says  that  he  is  the  Stephen 
Sigler  who  presents  the  aforesaid  claim.  That  said  promissory 
note  was  destroyed  as  is  stated  in  said  claim.  That  said  claim 
contains  a  copy  of  the  note  destroyed  as  aforesaid.  That  all  the 
particulars  in  said  claim  relating  to  the  destruction  of  said  note 
are  true.  That  the  amount  of  said  claim  is  justly  due,  that  no 
payments  have  been  made  thereon  which  are  not  credited,  and 
that  there  are  no  offsets  to  the  same,  to  the  knowledge  of  the  claim- 
ant 

STEPHEN  SIGLER. 

Subscribed  and  sworn  to  before  me  this  thirtieth  day  of  June, 
1908. 

E.  E.  TAYLOR, 
Notary  Publio. 


No.  203.— Affidavit  that  Creditor  had  No  Notice. 

(§§  339,  340) 

If  a  creditor,  by  reason  of  having  been  out  of  the  state,  has 
no  notice  of  the  necessity  of  presenting  his  claim  until  after  the 
expiration  of  the  time  limited  therefor,  his  claim  should  be  made 
out  in  the  usual  form,  except  that  the  affidavit  may  read: 

Stephen  Sigler,  whose  foregoing  claim  is  herewith  presented 
to  the  administrator  of  the  estate  aforesaid,  first  being  duly 
sworn,  deposes  and  says  that  from  June  1,  1907,  to  August  1, 
1908,  he  was  absent  from  the  state  of  California,  being  on  board 
the  ship  '"Peary"  in  the  Arctic  Seas,  seeking  to  discover  the  North 
Pole,  and  that  by  reason  of  said  absence  he  had  no  notice  of  the 
time  and  place  for  the  presentation  of  said  claim ;  that  the  amount 
of  said  claim,  to  wit,  the  sum  of  three  hundred  dollars,  is  justly 
due  the  claimant;  that  no  payments  have  been  made  thereon 
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WfllCll  SlTB  noil  t^r^ckA'-t-    J 

to  the  knowledge  of  saicTaffiltt  *^'"  *"  °**  *'^''*'  ***  **•'  '*"''• 

«„,  ^  .,   _,  STEPHEN  SIGLER. 

babscnbed  and  awom  ♦«  k-* 
1908.  '^°^  *«  before  me  this  first  day  of  August, 


R.  B.  TAYLOR, 
Notary  Public. 


No.  204.--Aiiother  Form  of  Affidavit. 
fTitle  of  Court  and  Estate.] 

State  of  California,    ^ 
County  of  Eldorado,  f  *»• 

foregoing  cla^mrLTwTh' rf'^"'''.*"''  "'^^  "^^t  ^e.  ^hose 
ceased,  is  a  residenrof^  ^^0??^  ^  ''^  ^«^"*°'  "^  ->^  <i«- 
That  he  had  no  notice  oftT^^     ^P*''"'''''  '***«  ^^  Washington. 

«•»-  one  year  C  the  da^'of  r«"^"'  *"'""''  '"*"  ^^" 
creditors  in  this  state  bv  r  ^'^^  Publication  of  notice  to 

publication  out  Tthis'^^tat"."'-'^^"^*  ''''^^  ^  -<*  *-«  of 
That  no  decree  of  distribnt^l  ^  "*  *^^  '**'*"  ^'^  Washington. 
That  the  amount  of  i"d  «  !L  ?  """'  '''°  '°*«^«^  ^  -'<»  '^^■ 
dollars,  is  justly  due  ^  the  Jd  .?  ''*'  *''  '"°  ''  «°«  "^o'^^^d 
been  made  thereon  whU  ar?!.  .'"*'  *^**  "^^  P«^«"t«  have 
o-Bets  to  the  same  to  Z  Soredr^Jti^l^  "^^^  ^^  ^ 

»o.  205.^rder  Permitting  Presentation  After  Time. 

(§§  339,  340) 
[Title  of  Court  and  Estate.] 

tbe^S^ffbfa Wn^^^^^^^      "^^^''r  "^"^'^^  '^^^  ^  -«-  «' 
location  of  notice  to  credkoT        T"""^'  °^  ^^  **»«  "rder  of  pub- 
creditors,  or  of  publication  of  notice  to  credi- 
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tors  herein,  tintil  after  the  time  had  expired  to  present  claims 
.against  the  above-named  estate,  and  the  decree  of  distribution  in 
said  estate  not  having  been  entered,  it  is  ordered  that  the  said 
claim  may  be  presented  to  the  executor  of  said  estate  with  the 
same  effect  as  if  it  had  been  presented  before  the  time  had  expired 
for  the  presentation  of  claims. 
Dated  August  1, 1908. 

M.  B.  FIELD. 
Judge  of  Superior  Court 


No.  206. — ^Notary's  Oertiflcate  of  Presentation  of  Claim. 

(§  240> 
[Title  of  Court  and  Estate.] 

State  of  California,  ^ 
County  of  Sonoma,  [ 

I,  R.  E.  Taylor,  a  notary  public  in  and  for  the  county  of 
Sonoma,  state  of  California,  hereby  certify  that  on  the  fifth 
day  of  May;  1908, 1  presented  the  claim  of  Stephen  Sigler  against 
the  estate  of  Lewis  Beed,  deceased,  to  Robert  Reed,  adminis- 
trator of  said  estate,  at  the  place  stated  in  the  notice  to  creditors 
published  in  said  estate,  to  wit,  the  office  of  L.  C.  Jefferson,  409 
Channing  street,  Santa  Rosa,  Sonoma  county,  California;  that 
the  said  administrator  then  and  there  took  said  claim  into  his 
possession  from  my  hands,  read  the  same  and  retained  posses- 
sion thereof.  I  further  certify  that  after  the  lapse  of  ten  days 
I  demanded  of  the  said  administrator,  personally,  that  he  act 
upon  said  claim,  but  that  he  thereupon  refused  to  do  so,  and  also 
refused  to  return  said  claim  to  me  or  to  make  any  indorsement 
thereon.  And  I  also  certify  that  before  presenting  said  claim  I 
made  a  correct  copy  thereof,  which  copy  is  attached  to  this  cer- 
tiRcate  and  made  a  part  hereof. 

Witness  my  hand  and  official  seal  this  fourteenth  day  of  July, 
1908. 

[Seal]  R.  E.  TAYLOR, 

Notary  Public 
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No.  207.— Another  Form  of  Oertiflcate. 

[Title  of  Court  and  Estate.] 

State  of  California,  ^ 

City  and  County  of  San  Francisco,  [^^ 

I  hereby  certify  that  on  the  third  day  of  June,  1908,  I  pre- 
sented to  J.  C.  B.,  executor  of  the  will  of  S.  D.,  deceased,  and 
left  in  his  possession  the  claim  of  CD.  (a  copy  of  which  is  to 
this  certificate  attached)  for  five  hundred  dollars.  Said  pres- 
entation was  made  at  room  923  of  the  Pacific  Building,  at  804 
Market  street,  San  Francisco,  California,  the  said  place  being 
the  place  for  the  transaction  of  the  business  of  said  estate  in 
said  city  and  county  designated  in  the  published  notice  to  the 
creditors  of  said  estate.  I  further  certify  that  the  said  paper, 
to  which  this  certificate  is  attached,  is  a  copy  of  the  said  claim 
80  presented  by  me. 


No.  208.— Statement  of  Claims  Presented. 

(§  358> 

[Title  of  Court  and  Estate.] 

The  undersigned  administrator  of  the  estate  of  Lewis  Reed, 
deceased,  herewith  returns  to  the  aforesaid  court  the  following 
statement  of  all  claims  against  said  estate  which  have  been  pre- 
sented to  him  since  the  fifteenth  day  of  March,  1908,  being  the 
date  of  his  appointment  as  said  administrator,  in  which  state- 
ment are  designated  the  names  of  the  creditors,  the  nature  of 
each  claim,  when  it  became  due,  or  will  become  due,  and  whether 
it  was  allowed  or  rejected  by  me. 
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Name 

Katore  of  claim. 

When  due. 

Allowed 

Amt 

of  creditor. 

or 
rejected. 

Stephen  Sigler, 

Promiesory  note, 

June  5,  1906 

Rejected 

$500  00 

Honey  loaned, 

April  1,  1907 

Allowed 

100  00 

Jolin  Larsen, 

Faneral  expenses, 

Jan.    5,  1908 

Allowed 

175  00 

i>r.  Lu  B.  Perry, 

Expenses  of  last 

sickness, 

Jan.    1,  1908 

Allowed 

200  00 

H.H.  Dann, 

Legal  servieeSy 

Jan.    5,  1907 

Allowed 

100  00 

Dated  July  3,  1908. 


$1075  00 

ROBERT  REED, 
Administrator  of  Estate  of  Lewis  B^ed. 


No.  209.— Beferenoe  of  Doubtful  Claim. 

(I  355) 

[Title  of  Court  and  Estate.] 

Whereas,  the  administrator  of  the  above-entitled  estate  doubts 
the  correctness  of  the  claim  of  Wallace  Walworth  for  one  hun- 
dred and  ninety  dollars,  presented  as  a  claim  against  said  estate 
on  June  ^9,  1908 ;  now  it  is  agreed  that  said  matter  in  dispute, 
the  claim  aforesaid,  be  referred  to  James  Cummings  [the  judge 
of  said  court  approving],  for  investigation  and  a  report  upon 
its  correctness  and  validity, 

ROBERT  REED, 
Administrator. 
WALLACE  WALWORTH, 

Claimant. 
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No.  210.— Report  of  Referee, 

(§  355) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  of  the  County  of  Sonoma: 

The  undersigned  referee,  to  whom  was  referred  a  controversy 
between  Robert  Reed,  the  administrator  of  the  above-entitled 
estate,  and  Wallace  Walworth,  a  creditor  thereof,  to  take  evi- 
dence and  report  upon  the  facts  respecting  the  liability  of  said 
estate  in  respect  to  said  claim,  begs  leave  to  report  that  he  has 
performed  that  duty,  and  he  finds,  as  a  matter  of  fact,  that  said 
deceased  and  said  Wallace  Walworth  made  the  contract  in  words 
and  figures  as  is  in  said  claim  stated,  that  all  the  matters  stated 
in  said  claim  and  in  the  verification  thereof  are  true. 

JAMES  CUMMINGS, 

Referee. 
Dated  June  12, 1908. 


No.  211. — ^Payment  When  Claimant  caimot  be  Found. 

(§  361) 
[Title  of  Court  and  Estate. J 

It  appearing  to  the  court  that  Harvey  Wentworth  presented 
his  claim  to  the  administrator  of  the  above-entitled  estate,  which 
claim  was  allowed  and  approved  by  him  and  by  this  court,  and 
that  it  has  not  been  paid,  and  that  said  estate  is  ready  to  be 
closed,  but  cannot  be  because  said  claimant  cannot  be  found: 

It  is  therefore  ordered  that  the  amount  of  said  claim,  includ- 
ing  interest,  is,  at  the  date  of  this  order,  three  hundred  dollars; 
and  said  administrator  is  ordered  to  deposit  said  amount  with 
the  county  treasurer  of  the  county  of  Sonoma,  to  the  credit  of 
said  Harvey  Wentworth. 

Dated  August  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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No.  212. — ^Removal  of  Administrator  for  Failure  to  Qive  Notice. 

(§  336) 
[Title  of  Court  and  Estate.] 

Robert  Reed,  the  administrator  of  this  estate,  haying  neglected 
to  give  notice  to  the  creditors  thereof  for  two  months  after  his 
appointment,  and  haying  failed  to  obey  a  citation  duly  issued 
to  and  served  upon  him  to  show  cause  for  such  neglect,  it  is 
hereby  ordered  that  the  letters  of  administration  upon  the  es- 
tate of  the  said  Lewis  Reed,  deceased,  heretofore  issued  to  said 
Robert  Reed  be  and  they  are  hereby  revoked;  and  Mary  Reed, 
the  next  in  kin  to  said  deceased,  is  hereby  appointed  admin- 
istratrix of  said  estate,  and  letters  are  hereby  ordered  to  be  is- 
sued to  her  upon  her  taking  the  oath  required  by  law  giving  a 
bond  in  the  sum  of  seven  thousand  dollars. 

Dated  July  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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CHAPTER  XXI. 

BALES  OF  PERSONAL  PBOPEBTT. 

No.  215.  Petition  for  sale  of  perishable  property. 

No.  216.  Another  form  of  petition. 

No.  217.  Order  to  sell  perishable  property. 

No.  218.  Petition  for  order  to  sell  personalty. 

No.  219.  Another  form  of  petition. 

No.  220.  Another  form  of  petition. 

No.  221.  Order  to  show  cause. 

No.  223.  Opposition  to  sale. 

No.  224.  Another  form  of  opposition. 

No.  225.  Order  of  sale. 

No.  226.  Another  form  of  order. 

No.  227.  Order  to  sell  personalty  on  petition  to  sell  land* 

No.  228.  Notice  of  sale. 

No.  229.  Betum  of  sale  with  petition  for  confirmation. 

No.  230.  Order  confirming  sale. 

No.  231.  Another  form  of  order. 

No.  215. — ^Petition  tor  Sale  of  Perifihable  Propertj. 

(§  385) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Robert  Reed  respectfully  represents  that  he  is 
the  duly  appointed,  qualified  and  acting  administrator  of  the 
estate  of  Lewis  Beed,  deceased. 

That  belonging  to  said  estate  are  three  hundred  boxes  of  early 
apples,  which  are  of  a  perishable  nature  and  which  the  best  in- 
terests of  the  estate  demand  to  be  sold  at  once. 

That  petitioner  has  received  an  offer  for  said  apples  at  the 
current  market  price. 
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Wherefore  petitioner  prays  that  an  order  be  made  authorizing 
him  to  sell  said  property,  without  giving  notice,  and  that  such 
further  orders  be  made  as  may  be  meet  in  the  premises. 
Dated  July  15,  1908. 

ROBERT  REED, 
Petitioner. 
L.  C.  JEFFERSON, 

Attorney  for  Petitioner. 


No.  216.— Another  Form  of  Petition. 
[Title  of  Court  and  Estate.] 

The  petition  of respectfully  shows: 

That  petitioner  is  the  duly  appointed,  qualified  and  acting 
administrator  (or  executor  or  special  administrator)  of  the 
estate  of ,  deceased; 

That  the  following  property  of  said  estate  is  of  a  perishable 
nature,  to  wit,  four  hundred  crates  of  oranges,  and  it  is  to 
the  best  interest  of  said  estate  that  the  same  should  be  sold; 

That  there  is  belonging  to  said  estate  seven  hundred  head  of 
hogs,  the  keeping  and  care  of  which  is  very  expensive,  and 
it  is  to  the  best  interest  of  said  estate  that  they  should  be  sold ; — 

Wherefore  petitioner  prays  that  an  order  be  made  herein  au- 
thorizing him  to  sell  said  perishable  property  as  provided  by 
law,  and  that  such  other  or  further  order  be  made  as  may  be 
proper. 


Ho.  217. — Order  to  Sell  Perishable  Property. 

(§  385) 

[Title  of  Court  and  Estate.] 

The  application  of  Robert  Reed,  administrator  of  the  estate 
of  Lewis  Reed,  deceased,  for  an  order  to  sell  certain  perishable 
property,  hereinafter  described,  coming  on  this  day  to  be  heard, 
and  it  appearing  from  the  evidence  produced  that  the  best  in- 
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terests  of  said  estate  demand  that  such  sale  be  made  imme- 
diately, it  is  ordered  that  said  administrator  sell  at  private  sale, 
without  notice,  the  three  hundred  boxes  of  early  apples  be- 
longing to  said  estate  and  now  stored  in  the  Cadillac  Market  at 
Santa  Rosa,  California. 
Dated  July  15,  1908. 

M.  B.  FIELD, 
Judge  of  iSuperior  Court. 


No.  218.— Petition  for  Order  to  Sell  Personalty. 

(§§  373,  387) 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 
The  petition  of  Robert  Reed  respectfully  represents; 

That  your  petitioner  is  the  duly  appointed,  qualified  and  act- 
ing administrator  of  the  above-named  estate. 

That  as  said  administrator  he  has  in  his  possession  the  fol- 
lowing personal  property  belonging  to  said  estate,  to  wit:  One 
piano,  one  cooking-range,  one  gold  watch,  one  carriage,  one 
farm  wagon,  two  horses,  and  sixty  chickens. 

That  creditors'  claims  aggregating  nine  hundred  dollars  have 
been  presented  and  allowed  against  said  estate;  that  expenses 
of  administration  in  the  matter  of  said  estate  have  accrued  in 
the  amount  of  forty  dollars;  that  the  allowance  made  to  the 
family  of  said  deceased  now  amounts  to  two  hundred  dollars; 
that  each  and  all  of  the  foregoing  amounts  are  now  due  and 
unpaid;  that  the  funds  of  the  estate  available  to  pay  said  de- 
mands amount  to  only  one  hundred  and  forty  dollars ;  and  there-, 
fore  that  it  is  necessary  to  sell  the  foregoing  enumerated  arti- 
cles of  personal  property,  or  at  least  a  part  of  them,  to  obtain 
money  to  pay  said  demands. 

Wherefore  your  petitioner  prays  that  upon  due  notice  given 
of  the  hearing  of  this  application  an  order  be  made  by  this  court 
directing  the  sale  at  public  auction  of  the  whole  or  so  much  of 
said  personalty  as  shall  be  necessary  for  the  payment  of  said 
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claims,  expenses  of  administration  and  family  allowance;  and 
that  such  further  orders  be  made  as  the  court  may  deem  proper. 
Dated  July  17,  1908. 

ROBERT  REED, 
Petitioner. 
L.  C.  JEFFERSON, 

Attorney  for  Petitioner. 


No.  219. — ^Another  Form  of  Petition. 
[Title  of  Court  and  Estate.] 

The  petition  of respectfully  shows : 

That  letters  of  administration  [or  testamentary]  have  here- 
tofore been  duly  issued  herein  by  this  court  to  petitioner,  and 
petitioner  is  now  the  duly  qualified  and  acting  administrator 
[or  executor]  of  said  estate; 

That  the  following  claims  against  said  estate  have  been  duly 
allowed  and  approved  by  said  administrator  [or  executor]  and 
the  judge  of  this  court,  and  are  filed  herein,  viz.  [here  insert 
list  of  claims  allowed] ; 

That  the  expenses  of  administration  which  have  been  incurred 
herein  are  as  follows  [here  insert  list  of  said  expenses] ; 

That  the  amount  of  family  allowance  which  is  now  due  under 
the  order  of  this  court,  heretofore  made,  to  the  widow  and  minor 

children  of  the   decedent,  is  the  sum  of  dollars,  and 

the  amount  which  will  become  due  to  them  under  said  order 
up  to  the  time  of  the  final  distribution  of  said  estate  will  be 
about  the  sum  of dollars : 

That  the  sum  of dollars  is  due  to  persons  named  in  the 

will  for  legacies  bequeathed  to  them  in  said  will  of  decedent, 
and  it  is  hereby  referred  to  and  made  a  part  hereof ; 

That  the  commissions  of  the  administrator  [or  executor],  fees 
of  counsel,  and  other  expenses  of  administering  upon  said  estate 
will  amount  to  about  the  sum  of dollars; 

That  the  total  amount  of  claims  due  from  said  estate,  costs 
and  expenses  of  administration,  family  allowancOi  etc.,  amount 
to  the  sum  of dollars; 
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That  the  inventory  and  appraisement  of  the  property  of  said 
estate  has  been  duly  filed  herein,  containing  a  description  and 
the  value  of  all  the  real  and  personal  property  of  said  estate, 
and  said  inventory  and  appraisement  are  hereby  referred  to  and 
made  a  part  hereof; 

That  of  said  personal  property  there  has  been  set  apart  for 
the  use  and  benefit  of  the  family  of  decedent  the  following 
[here  insert  list  and  description  of  property  so  set  apart] ; 

That  of  said  personal  property  the  following  has  been 
specifically  bequeathed  [here  insert  list  and  description  of  be- 
quests] ; 

That  a  sale  of  the  remaining  personalty  of  said  estate  will 
be  sufScient  to  pay  all  the  above-enumerated  items  [or  that  a 
sale  of  the  whole  of  said  remaining  personalty  ifi  necessary  for 
the  payment  of  said  items] ; 

Wherefore  your  petitioner  prays  that  an  order  of  this  court 
b^  made,  directing  that  the  whole  or  so  much  of  said  remaining 
personalty  be  sold  at  public  auction  as  shall  be  necessary  for 
the  payment  of  said  dehia,  family  allowance,  costs  and  expenses 
of  administration,  etc 


No.  220.— Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

To  the  Honorable  J.  F.  F.,  Judge  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  State  of  California: 

The  petition  of  M.  J.,  the  administratrix  of  the  estate  of  T.  J., 
deceased,  respectfully  shows: 

That  on  the  sixteenth  day  of  May,  1906,  letters  of  administra- 
tion of  the  estate  of  said  deceased  were  issued  to  your  petitioner, 
and  that  said  letters  have  not  been  revoked. 

That  immediately  after  her  appointment  she  caused  to  be  duly 
published  according  to  law  a  notice  to  the  creditors  of  the  said 
deceased. 

That  the  following  claim  against  the  said  estate  has  been  duly 
allowed  and  filed  in  the  said  court,  to  wit: 
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The  claim  of  J.  S.,  for  the  sum  of  fifteen  hundred  dollars,  with 
accruing  interest,  at  the  rate  of  two  per  cent  per  month  from 
the  twentieth  day  of  April,  1906,  on  the  sum  of  one  thousand  dol- 
lars, which  said  claim  was  presented  to,  and  allowed  and  ap- 
proved by  said  administratrix,  on  said  twentieth  day  of  June, 
1906,  and  presented  to  and  allowed  and  approved  by,  the  judge 
of  said  court,  on  the  twenty-second  day  of  June,  1906. 

That  the  following  expenses  of  administration  have  been  in- 
curred, to  wit: 

Fees  of  clerk  of  this  court $    16  50 

Fees  of  appraisers  of  estate 30  50 

Fees  of  attorney  for  administratrix 100  00 

Amounting  to  the  sum  of $  147  00 

That  on  the  sixth  day  of  July,  1905,  an  allowance  of  one 
hundred  dollars  per  month  was  duly  made  out  of 
said  estate,  by  said  court,  for  the  maintenance  of 
the  family  of  said  deceased,  during  the  progress  of 
the  settlement  of  said  estate,  payable  on  the  sixth 
day  of  each  and  every  month,  and  amounting,  at 
this  date,  to  the  sum  of 100  00 

That  at  least  one  year  from  the  time  of  the  appointment 
of  said  administratrix,  to  wit,  from  May  16,  1905, 
must  elapse  before  said  estate  can  be  closed,  when 
said  allowance  wiU  have  amounted  to  the  addi- 
tional sum  of   1,030  00 


Amount  of   family   allowance  due  and  to    become 
due  $1,13000 

That  the  following  expenses  of  administration  will  necessarily 
be  incurred  before  said  administration  can  be  closed,  and  the  es- 
tate finally  settled,  to  wit: 
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Pees  of  attorney  for  administratrix,  upon  closing  as  per 

agreement $   400  00 

Commissions  upon  $14,137.00,  the  appraised  value  of 
said  estate,  and  the  probable  amount  of  the  whole 
estate  to  be  accounted  for  by  the  said  administra- 
trix upon  the  settlement  of  her  final  account 695  48 

Other  expenses    100  00 

Amounting  to  the  sum  of $1,195  48 

And  making,  with  the  said  sum  of 1,500  00 

And 14700 

And    1,13000 

The  sum  of $3,972  48 

That  no  moneys  of  said  estate  have  come  to  the  hands  of  your 
petitioner,  except  the  sum  of  fifty  dollars. 

That  said  intestate  died  possessed  of  personal  property,  particu- 
larly described  in  the  inventory  and  appraisement  heretofore  re- 
turned  to  said  court,  and  appraised  at  the  sum  of  four  thousand 
eight  hundred  and  fifty  dollars  (exclusive  of  the  household  furni- 
ture heretofore  set  apart  for  the  use  of  said  family),  as  will  ap- 
pear by  said  inventory  and  appraisement,  which  your  petitioner 
begs  leave  to  make  a  part  of  this  petition,  and  that  said  property 
is  now  of  the  value  of  about  four  thousand  dollars  only. 

That  therefore,  a  sale  of  the  whole,  or  some  portion  of  said 
personal  property,  is  necessary  for  the  payment  of  said  claim,  ex- 
penses of  administration,  and  allowance  to  the  family. 

Wherefore  your  petitioner  prays  that,  after  notice  given  of  the 
hearing  of  this  application,  said  court  order  a  sale  of  the  whole 
or  so  much  of  the  said  personal  property  as  shall  be  necessary  for 
the  pa3anent  of  said  claim,  expenses  of  administration,  and  allow- 
ance to  the  family  of  said  deceased,  or  that  such  other  or  further 
order  may  be  made  as  is  meet  in  the  premises. 

(Gowdery's  Forms.) 
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No.  221.— Order  to  Show  Cause. 

(§  387) 
[Title  of  Court  and  Estate.] 

On  reading  and  filing  the  petition  of  Robert  Reed,  adminis- 
trator of  the  estate  of  Lewis  Reed,  deceased,  praying  for  an 
order  to  sell  the  whole  or  so  much  of  the  personal  property  be- 
longing to  said  estate  as  shall  be  necessary  for  the  payment  of 
certain  claims  allowed  against  said  estate,  the  expenses  of  the 
administration,  and  the  allowance  to  the  family  of  said  de- 
ceased, it  is  ordered  that  all  persons  interested  in  said  estate 
appear  before  the  undersigned  judge  of  the  superior  court  of  the 
county  of  Sonoma,  state  of  California,  in  the  courtroom  of  said 
court  at  the  courthouse  in  said  county  on  the  twenty-fifth  day  of 
July,  1908,  at  11  o'clock  A.  M.,  then  and  there  to  show  cause 
why  such  order  should  not  be  made.  And  it  is  further  ordered 
that  a  copy  of  this  order  be  published  in  the  ''Sonoma  Times," 
a  newspaper  published  in  said  county,  at  least  five  days  previous 
to  said  twenty-fifth  day  of  July,  1908. 

Dated  July  17,  1908. 

M.  B.  FIELD, 
Judge  of  ^Superior  Court. 


No.  223. — Opposition  to  Sale. 

(§  373) 

[Title  of  Court  and  Estate.] 

Robert  Reed,  administrator  of  the  estate  of  Lewis  Reed,  de- 
ceased, having  filed  in  this  court  on  July  17,  1908,  a  petition 
for  an  order  authorizing  him  to  sell  personal  property  belonging 
to  said  estate,  to  wit,  one  piano,  one  cooking-range,  one  gold 
watch,  one  carriage,  one  farm  wagon,  two  horses,  and  sixty 
chickena,  now  comes.  Mary  Reed  and  alleges  that  she  is  the 
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widow  of  said  deceased,  and  that  said  deceased,  besides  said 
widow,  left  surviving  him  a  minor  son,  named  Frank  Beed. 

That  the  aforesaid  personal  property  is  exempt  from  execution 
under  the  law  of  this  state,  and  that  a  petition  was  filed  herein 
by  said  Mary  Reed  on  July  15,  1908,  praying  that  said  personal 
property  be  set  apart  for  the  use  of  the  said  family  of  said 
deceased. 

That  therefore  the  undersigned,  the  said  Mary  Reed,  objects 
to  the  making  of  an  order  that  said  personal  property,  or  any 
part  thereof,  be  sold  for  any  purpose. 

MARY  REED, 
Widow  of  Lewis  Reed. 
A.  L.  WILLIAMS, 

Attorney  for  Widow. 


No.  224.— Another  Form  of  OppositioiL   . 

[Title  of  Court  and  Estate.] 

,  the  administrator  of  the  estate  of ,  deceased,  hav- 
ing on  the day  of ,  19 — ,  filed  herein  his  petition 

praying  for  an  order  authorizing  him  to  sell  the  personal  prop- 
erty belonging  to  said  estate, — 

Now  comes ,  and  alleges  that  she  is  the  widow  of  said 

f  deceased,  and  that  said  deceased  also  left  surviving  him 


one  minor  child  of  the  age  of  five  years,  named ; 

That  the  following  property  mentioned  in  the  inventory  made 
and  filed  in  said  estate  is  exempt  from  execution,  and  under 
section  1465  of  the  Code  of  Civil  Procedure  of  California  should 
be  set  apart  by  this  court  for  the  use  of  the  surviving  wife  of 
said  deceased,  and  for  which  the  undersigned,  the  widow  of  said 
deceased,  has  filed  her  petition  herein,  praying  that  the  same 
may  be  so  set  apart,  to  wit,  one  oil-painting,  one  bedstead,  one 
bureau,  one  commode,  one  washstand,  one  table,  one  ward- 
robe, one  kitchen  table,  one  ice-chest,  fifteen  yards  carpet,  one 
drop-light,  one  gold  watch,  one  silver  watch,  two    docks,  one 
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guitar,  lace  cnrtains  and  cornices,  one  silver-plated  water  pitcher, 
and  two  carving  sets. 

The  undersigned  objects  to  an  order  being  made  that  said 
personal  property  above  mentioned,  or  any  part  thereof,  be  sold, 
and  objects  to  the  same  being  sold  for  any  purpose,  on  the 
ground  and  for  the  reason  that  the  same  ought  to  be  set  apart 
for  the  use  of  the  widow  of  deceased,  and  she  asks  that  the  same 
be  so  set  apart. 


No.  225.— Order  of  Sale. 

(§  388)    • 

[Title  of  Court  and  Estate.] 

The  petition  of  Robert  Reed,  administrator  of  the  estate  of 
Lewis  Reed,  deceased,  for  an  order  to  sell  certain  personal  prop- 
erty described  in  said  petition  filed  herein  on  July  17,  1908, 
coming  on  regularly  to  be  heard  this  twenty-fifth  day  of  July, 
1908,  and  it  appearing  from  the  evidence  introduced  that  such 
order  should  be  granted,  it  is  hereby  ordered,  adjudged  and  de- 
creed that  said  administrator  sell  the  following  personal  prop- 
erty, to  wit,  one  piano,  one  gold  watch,  one  horse,  and  one  farm 
wagon. 

It  is  further  ordered  that  said  sale  be  at  public  auction  at 
the  late  residence  of  said  deceased  at  109  Eldorado  street,  Santa 
Rosa,  California,  on  August  6,  1908,  at  2  o'clock  P.  M.,  after 
notice  given  of  the  time  and  place  thereof  by  publication  at  least 
ten  days  prior  to  said  date  in  the  "Sonoma  Times/'  a  news- 
paper published  in  said  Sonoma  county. 
Dated  July  25,  190& 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


1228  PROBATE  LAW. 


No.  226. — ^Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

Application  having  been  made  to  this  court  by  a  petition  in 

writing  of ,  administrator  of  the  estate  of ,  deceased, 

filed  in  this  court  on  the  day  of  19 — ,  for  an 

order  to  sell  at  public  or  private  sale  all  the  personal  property 
of  said  estate,  or  so  much  thereof  as  may  be  necessary  to  pay 
the  family  allowance,  costs  and  expenses  of  administration, 
and  debts  due  from  the  estate;  and  such  petition  having  by  an 

order  of  court  been  duly  set  for  hearing  on  the  day  of 

,  19 — ,  at  the  hour  of o'clock,  A.  M.,  of  said  day; 

and  due  notice  of  said  hearing  having  been  duly  given  to  all 
persons  interested  in  said  estate;  and  now,  on  said  day,  said 
matter  coming  on  regularly  for  hearing,  and  it  appearing  that 

there  is  due  upon  the  family  allowance  the  sum  of  about  $ ; 

that  the  costs  and  expenses  of  administration  amount  to  about 

$ ;  that  the  following  claims  have  been  duly  presented, 

allowed  and  filed,  to  wit,  California  State  Bank,  for  $ ,  for 

$ ,  etc. ;  that  a  sale  of  the  whole  of  said  personal  property 

is  necessary,  in  order  that  the  proceeds  may  be  applied  to  the 
payment  of  said  claims,  family  allowance,  and  expenses  of  ad- 
ministration [or  that  it  is  for  the  best  interest  of  the  estate  and 
of  the  persons  interested  in  said  personal  property  that  the 
same  be  sold] ; 

It  is  therefore  ordered,  adjudged  and  decreed  that  said  per- 
sonal property  of  said  estate  be  sold  by  said  administrator  at 
public  auction;  said  property  is  described  as  follows,  to  wit 
[here  insert  description]. 


No.  227. — Order  to  Sell  Personalty  on  Petition  to  Sdl  Land. 

(§  389a) 

[Title  of  Court  and  Estate.] 

The  application  of  D.  C.  Costello,  administrator  of  the  above- 
entitled  estate,  for  an  order  to  sell  the  real  estate  described 
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in  said  application,  coming  on  this  day  to  be  heard,  it  is  or> 
dered  that  said  application  to  sell  real  estate  be,  and  it  is,  sus- 
pended without  prejudice  to  further  proceedings  under  it;  and 
it  appearing  to  the  court  that  there  is  in  the  possession  of  said 
administrator  personal  property  belonging  to  said  estate,  it  is 
ordered  that  he  proceed  to  sell  therefrom  at  private  sale  the 
following  described  articles,  to  wit,  one  piano,  one  gold  watch, 
one  horse,  and  one  farm  wagon.  It  is  further  ordered  that  he 
make  such  sale  without  notice,  and  make  a  return  thereof  to  this 
court  without  delay.  * 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  228.— Notice  of  Sale. 
(§  389) 
[Title  of  Court  and  Estate.] 

Notice  is  hereby  given  that  in  pursuance  of  an  order  of  the 
superior  court  of  the  county  of  Sonoma,  state  of  California,  made 
on  the  twenty-fifth  day  of  July,  1908,  in  the  matter  of  the  es- 
tate of  Lewis  Reed,  deceased,  the  undersigned  Robert  Reed,  ad- 
ministrator of  said  estate,  will  sell  at  public  auction,  for  cash, 
on  Friday,  the  sixth  day  of  August,  1908,  at  2  o'clock  P.  M. 
at  the  late  residence  of  said  deceased,  109  Eldorado  street,  Santa 
Rosa,  in  said  county,  the  following  personal  property,  to  wit, 
one  piano,  one  gold  watch,  one  horse,  and  one  farm  wagon. 

Dated  July  25,  1908. 

ROBERT  REED, 
Administrator  of  the  Estate  of  Lewis  Reed,  Deceased. 

No.  229. — ^Betum  of  Sale  with  Petition  for  Oonfirmation. 

(§  372) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid : 

Robert  Reed,  the  administrator  of  the  estate  of  Lewis  Reed, 
deceased,  respectfully  returns  the  following  account  of  sales 
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made  by  him  nnder  the  order  of  this  court  dated  on  the  twenty- 
fifth  day  of  July,  1908,  and  reports  as  follows,  to  wit: 

That  in  pursuance  of  said  order  of  sale  he  gave  public  notice 
for  at  least  ten  days  by  notice  published  in  the  ''Sonoma  Times," 
a  newspaper  published  in  said  Sonoma  county,  in  which  were 
specified  the  time  and  place  of  sale,  as  will  also  and  more  fully 
appear  by  the  aflSdavit  marked  exhibit  "A,"  hereunto  annexed 
and  made  a  part  hereof; 

That  at  the  time  and  place  specified  in  said  notice,  to  wit,  at 
109  Eldorado  street,  in  the  city  of  Santa  Rosa,  county  of  Sonoma, 
California,  on  the  sixth  day  of  August,  1908,  at  the  hour  of  2 
o'clock  P.  M.,  he  caused  to  be  sold,  through  0.  B.  Brantley, 
auctioneer,  to  the  highest  bidders,  for  cash,  the  property  de- 
scribed in  said  notice  and  mentioned  in  the  account  of  sales 
contained  in  the  affidavit  marked  ''B,"  hereunto  annexed  and 
made  a  part  hereof; 

That  at  such  sales  the  persons  named  in  said  account  of  sales 
became  the  purchasers  of  the  articles  at  the  prices  set  opposite 
their  respective  names;  that  all  *of  the  said  property  was 
present  at  the  time  of  selling;  that  said  sales  were  legally  made 
and  fairly  conducted;  that  the  sums  bid  were  not  dispropor- 
tionate to  the  value  of  the  property  sold;  all  of  which  will  also 
and  more  fully  appear  by  said  affidavit  marked  exhibit  '^A,'' 
hereunto  annexed  and  made  a  part  hereof; 

Wherefore  said  administrator  prays  that  said  sales  be  con- 
firmed and  approved,  and  declared  valid. 

ROBERT  REED, 
Administrator  of  the  Estate  of  Lewis  Reed,  Deceased. 

State  of  California,  ^ 
County  of  Sonoma,  | 

Robert  Reed,  who  has  subscribed  the  foregoing  return  and 
account  of  sales,  being  duly  sworn,  deposes  and  says  that  he  has 
read  said  return  and  account  and  knows  the  contents  thereof; 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  mat- 
ters which  are  stated  therein  on  his  information  and  belief, 
and  as  to  those  matters  that  he  believes  it  to  be  true. 

ROBERT  REED. 
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Subscribed  and  sworn  to  before  me  this  seventh  day  of  August, 
1908. 

H.  N.  SNOW, 
Notary  Publio. 


EXHIBIT  "A.'^ 

State  of  California,   [ 

^  SB. 

County  of  Sonoma,  J 

George  Bancroft,  of  said  county,  first  being  duly  sworn,  de- 
poses and  says  that  he  is  over  eighteen  years  of  age;  that  he  is 
not  interested  in  said  estate,  nor  a  party  thereto;  that  he  is  the 
principal  clerk  of  the  printers  and  publishers  of  the  '^  Sonoma 
Times,"  a  weekly  newspaper  published  in  said  county,  and  as 
such  clerk  he  has  charge  of  all  the  advertisements  in  said  news- 
paper; and  that  a  notice,  of  which  the  annexed  is  a  true  copy, 
was  published  in  said  newspaper  on  July  26,  1908. 

GEORGE  BANCROFT. 

Subscribed  and  sworn  to  before  me,  this  seventh  day  of  August, 
1908. 

E.  B.  TAYLOR, 
Notary  Publio. 


EXHIBIT  "B.'' 
State  of  California,  *^ 

>8S» 

County  of  Sonoma,  j 

0.  R.  Brantley,  of  said  county,  being  sworn,  says  that  he  is  an 
auctioneer  in  said  county;  that  the  property  described  in  the 
foregoing  annexed  notice  was  sold  by  him  for  cash,  at  the  place 
mentioned  in  said  notice,  on  the  sixth  day  of  August,  1908,  the 
sales  commencing  at  2  o'clock  P.  M.;  that  all  of  said  property 
was  present  at  the  time  of  said  sales ;  that  said  sales  were  fairly 
made  and  legally  conducted;  that  the  sums  bid  were  not  dispro- 
portionate to  the  value  of  the  property  sold;  and  that  the  ac- 
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count  of  said  sales  attached  to  this  affidavit  Ls  true  and  cor- 
rect. 

O.  R.  BRANTLEY, 
Auctioneer. 

Subscribed  and    sworn  to    before    me,  this    seventh  day  of 
August,  1908. 

H.  N.  SNOW, 
Notary  Public. 

Account  of  Sale. 

Name  of  article  sold.  Name  of  purchaser.  Amount  bid. 

1  piano John  Smith $450  00 

1  gold  watch Henry  Jones 40  00 

1  horse   Sarah  Allen 150  00 

1  farm  wagon Jerry  Cohn  50  00 


$690  00 


Charges. 

Advertising  in  "Sonoma  Times" $10  00 

Commissions  as  per  agreement 25  00        $  35  00 


Net  proceeds  of  sales $655  00 


No.  230.— Order  Oonflrming  Sale. 

(§  372) 

[Title  of  Court  and  Estate.] 

Robert  Reed,  administrator  of  the  estate  of  Lewis  Reed,  de- 
ceased, having  duly  returned  to  and  filed  in  this  court  an  ac- 
count and  report  of  sales  made  by  him  under  the  order  of  this 
court  dated  July  25,  1908,  and  having  also  filed  a  petition  pray- 
ing that  said  sales  be  approved  and  confirmed;  and  the  matter 
regularly  coming  on  to  be  heard  this  seventh  day  of  August, 
1908,  and  it  duly  appearing  that  said  sales  and  the  proceedings 
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in  regard  thereto  were  in  all,  respects  properly  and  legally  eon- 
ducted  and  made: 

It  is  ordered  and  decreed  that  said  sales  be  an^  the  same 
hereby  are  confirmed  and  approved,  and  declared  valid. 
Dated  August  7,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  231. — ^Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 
,  administrator  of  the  estate  of ,  'deceased,  having 


duly  returned  to  this  court  an  account  and  report  duly  verified 
of  sales  of  personal  property  made  by  him  under  order  of  said 
court,  and  also  filed  a  petition  praying  that  said  sales  be  con- 
firmed and  approved; 

And  from  said  account  and  report  and  other  evidence  it  ap- 
pearing to  the  satisfaction  of  this  court  that  in  pursuance  of 
said  order  of  sale  said  administrator  gave  public  notice  for  at 
least  ten  days  by  notices  posted  in  three  public  places  in  said 

county  of ,  in  which  were  specified  the  time  and 

place  of  sale; 

That  at  the  time  and  place  mentioned  in  said  notice  he  sold 
to  the  highest  bidders,  for  cash,  the  property  described  in  said 
notices  and  mentioned  in  said  account  of  sales; 

That  the  said  place  of  sale  was  a  public  place;  that  all  of 
said  property  so  sold  by  him  was  present  at  the  time  of  selling; 
that  the  said  sales  were  legally  made  and  fairly  conducted; 
that  the  sums  bid  were  not  disproportionate  to  the  value  of  the 
property  sold;  and  that  said  account  and  report  are  in  all  re- 
spects true;  and  no  sufficient  objections  or  exceptions  being 
made  or  filed  by  any  person  interested  in  the  estate  or  otherwise 
to  the  granting  of  said  order  prayed  for; 

It  is  therefore  ordered  by  this  court  that  the  said  sales  be 
and  the  same  are  hereby  confirmed  and  approved,  and  declared 
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CHAPTEP  XXIL 

SUMMARY  SALE  OF  MINI14G  INTEBE8T& 

No.  235.  Petition  for  order  to  selL 

No.  236.  Another  form  of  petition. 

No.  237.  Another  form  of  petition. 

No.  238.  Order  to  show  cause  against  saie. 

No.  239.  Another  form  of  order. 

No.  240.  Order  of  sale. 

No.  241.  Another  form  of  order. 

No.  235.— Petition  for  Order  to  Sell 

(§  391) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  E.  R.  Lansing,  executor  of  the  will  of  Mar- 
shall Pickering,  deceased,  respectfully  represents: 

That  said  Marshall  Pickering  died  testate  on  the  tenth  day  of 
March,  1908,  in  the  county  of  Sonoma,  state  of  California;  and 
that  at  the  time  of  his  death  he  was  a  resident  of  said  county 
and  left  therein  an  estate  of  real  and  personal  property  worth 
less  than  ten  thousand  dollars. 

That  thereafter,  on  the  second  day  of  April,  1908,  this  court, 
by  an  order  duly  made  and  entered,  admitted  the  last  will  of 
said  Marshall  Pickering  to  probate,  and  appointed  your  peti- 
tioner (the  said  E.  B.  Lansing)  executor  thereof;  and  that  there- 
after on  the  same  day  your  petitioner  duly  qualified  as  such 
executor,  and  letters  testamentary  were  thereupon  issued  to  him, 
and  that  he  ever  since  has  been  and  now  is  the  duly  appointed, 
<iualified  and  acting  executor  of  said  will. 

That  on  April  10,  1908,  your  petitioner  returned  to  this 
court  an  inventory  and  appraisement  of  the  estate  of  said  dece- 
dent, and  that  said  estate  is  now  in  course  of  administration 
in  this  court. 

That  it  appears  from  said  inventory  and  appraisement  that  a 
part  of  said  estate  consists  of  three  hundred  shares  of  stock 
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in  "The  Russian  River  Quicksilver  Mine.'*  That  said  mine  is 
located  on  the  Russian  River  in  said  Sonoma  county.  [Follow 
with  a  detailed  description  of  the  mine,  including  its  condition, 
and  also  a  statement  of  the  reasons  why  a  sale  is  necessary  or 
expedient.] 

Wherefore  your  petitioner  prays  that  an  order  be  made  di- 
recting all  persons  interested  to  appear  before  this  court  to  show 
cause  why  an  order  should  not  be  granted  to  your  petitioner 
to  sell  said  mining  stock,  and  that  upon  such  hearing  an  order  be 
made  authorizing  your  petitioner  to  sell  said  stock,  and  that 
such  further  orders  be  made  as  the  court  deems  meet  in  the  prem- 
ises. 
Dated  April  12,  1908. 

B.  R.  LANSING, 
Petitioner. 
W.  J.  GRIFFITH, 

Attorney  for  Petitioner. 


Ho.  236.— Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

The  petition  of respectfully  represents; 

.  L  (Follow  subdivision  1  of  Form  No.  246.) 

2.  (Follow  subdivision  2  of  Form  No.  246.) 

3.  (Follow  subdivision  3  of  Form  No.  246.) 

4.  That,  as  appears  from  said  inventory  and  appraisement, 
which  is  hereby  referred  to  and  made  a  part  hereof,  the  prop- 
erty of  said  estate  consists  wholly  [or  in  part]  of  mines  [or  in- 
terests in  mines,  or  shares  in  mines,  as  the  case  may  be] ; 

5.  The  following  is  a  full  description  of  said  mines  [or  inter- 
ests in  mines,  or  shares  in  mines]  of  which  the  decedent  died 
seised,  or  in  which  he  had  any  interest,  or  in  which  his  said 
estate  has  since  acquired  any  interest,  and  the  condition  and 
value  thereof: 
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a.  [Here  insert  description] 

b.  That  said  mine  and  the  improvements  thereon  are  ap- 
praised in  the  said  inventory  and  appraisement  at  the  sum  of 
dollars,  and  are  now  of  the  same  value ; 

c.  That  upon  said  mine  there  is  a  substantial  frame  building 
used  as  a  hoisting-works,  in  which  there  is  situated  two  steam- 
boilers  and  necessary  furnaces  and  appurtenances,  a  twenty-five 
horse-power  Corliss  steam-engine,  belts,  pulleys,  etc.,  hoisting 
apparatus,  ropes,  cages  [give  full  description  of  all  machinery 
in  and  about  mine,  and  the  location  thereof,  and  also  of  all  per- 
sonal property  appertaining  thereto] ;  that  a  shaft  five  hundred 
feet  in  depth  has  been  sunk  upon  said  mine;  that  four  drifts 
have  been  run  from  said  shaft  to  various  distances,  at  a  depth 
of  one,  two,  three  and  four  hundred  feet  in  said  shaft ; 

d.  That  said  mine  is  difficult  of  access,  and  is  remote  from 
lines  of  transportation,  and  the  working  of  said  mine  is  thereby 
rendered  very  expensive ; 

[If  there  is  any  other  such  property,  here  insert  the  condition, 
value  and  situation  of  the  same,  as  above] ; 

6.  That  it  is  to  the  best  interest  of  the  estate  that  all  of  said 
mining  property  should  be  sold,  because  [here  insert  as  many 
reasons  as  there  are  why  it  is  to  the  best  interest,  etc.] ;  [or  as 
follows] : 

7.  That  an  immediate  sale  of  said  mining  property  is  neces- 
sary, in  order  to  secure  the  just  rights  and  interests  of  the  sur- 
viving tenants  in  common  [or  mining  partners]  of  said  mining 
property,  because  [here  state  reasons  therefor] ; 

Wherefore  your  petitioner  prays  that  an  order  be  made  by 
this  court  directing  all  persons  interested  to  appear  before  this 
court  at  a  time  and  place  specified,  not  less  than  four  nor  more 
than  ten  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  an  order  should  not  be  granted  to  your  petitioner  to 
sell  said  mine  [mining  interests,  shares,  or  stocks,  as  the  case 
may  be],  and  that  after  a  full  hearing  of  this  petition  and  ex- 
amination of  the  proofs  and  allegations  of  the  parties  inter- 
ested, and  due  proof  of  the  publication  of  a  copy  of  said  order 
to  ihow  cause,  etc.,  an  order  of  sale  be  made  authorizing  your 
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petitioner  to  sell  at  public  auction  said  mine  [mining  interests, 
shares,  or  stocks,  as  the  case  may  be],  or  that  such  other  or 
further  order  may  be  made  as  is  meet  in  the  premises. 


No.  237. — ^Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

The  petition  of  A.  B.  states  that  he  is  the  administrator  of  the 
above-entitled  estate,  which  is  now  in  course  of  administration. 
That  among  the  assets  of  said  estate  are  three  thousand  shares 
of  the  B.  B.  G.  Mining  Company,  a  California  corporation.  That 
the  said  mine  is  a  quartz  deposit  on  Nelson  creek  in  the  county 
of  Plumas,  California.  The  number  of  shares  in  said  company 
is  one  hundred  thousand.  That  said  mine  is  a  prospecting  ven- 
ture, and  all  the  expenses  are  paid  out  of  assessments  levied 
on  the  stock  of  the  shareholders  therein.  That  an  assessment 
(No.  187)  is  now  in  process  of  collection.  That  said  assessment 
is  ten  cents  upon  each  share  of  said  one  hundred  thousand  dol- 
lars. 

That  the  condition  of  said  mine,  as  petitioner  is  informed  and 
believes,  is  as  follows:  The  quartz  lead  or  deposit  is  about  six 
feet  wide  and  three  thousand  feet  long,  containing  in  places 
gold-bearing  quartz  that  will  mill  about  fifteen  hundred  dollars 
a  ton,  on  the  surface  wherever  it  is  probable  that  those  in  search 
of  a  good  mine  for  an  investment  would  be  apt  to  prospect,  but 
such  values  have  not  been  discovered  elsewhere.  Work  has  been 
continued  during  six  years  and  the  working  shaft  is  down 
seven  hundred  and  sixty-two  feet,  but  enough  quartz  has  not 
been  discovered  to  warrant  the  erection  of  a  mill  to  reduce  the 
ore.  There  is  an  abundance  of  water  in  the  mine  containing  a 
large  percentage  of  sulphur,  which  sulphur  may  be  easily 
evaporated  and  become  a  source  of  more  or  less  profit  if  the 
gold  in  the  quartz  should  entirely  disappear;  and  there  is  also 
an  unlimited  amount  of  unusually  hard  slate  rock  between  de- 
posits of  granite;  but  the  gold-bearing  quartz  appears  to  be 
diminishing  in    value,    recent    developments    showing  a  large 
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amount  of  quartz  averaging  about  one  dollar  and  thirty  cents 
a  ton,  which,  in  the  opinion  of  experts,  is  a  favorable  indication 
of  an  indefinite  number  of  regular  assessments  in  the  near  future. 
Your  petitioner  therefore  believes  that  the  best  interests  of 
said  estate  demand  the  sale  of  said  stock ;  and  he  therefore  here- 
by prays  for  an  order  of  this  court  authorizing  him  to  sell  said 
stock. 


No.  238. — Order  to  Show  Oaiuie  Against  Sale. 

(§  392) 
[Title  of  Court  and  Estate.] 

Upon  reading  and  filing  the  petition  of  E.  R.  Lansing,  executor 
of  the  will  of  Marshall  Pickering,  deceased,  praying  for  an  order 
to  sell  three  hundred  shares  of  stock  in  the  Russian  River  Quick- 
silver Mine,  belonging  to  the  estate  of  said  deceased; 

It  is  ordered  that  all  persons  interested  appear  before  this 
court  at  2  o'clock  P.  M.,  May  15,  1908,  in  the  courtroom  of 
said  court,  at  the  courthouse  in  the  city  of  Santa  Rosa,  county 
of  Sonoma,  state  of  California,  to  show  cause  why  an  order 
should  not  be  granted  to  said  executor  to  sell  said  stock; 
and  it  is  further  ordered  that  a  copy  of  this  order  be  published 
four  successive  weeks  in  the  ''Sonoma  Times,"  a  weekly  news- 
paper published  in  said  county,  such  publication  to  commenee 
AprU  14,  1908. 

Dated  April  12,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  239.— Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

It  appearing  to  this  court  by  the  petition  this  day  presented  and 

filed  by ,  the  administrator  of  the  estate  of ,  deceased, 

praying  for  ian  order  of  sale  of  the  mining  property  of  said  estate^ 
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that  it  is  to  the  best  interest  of  said  estate  that  all  of  said  mining 
property  should  be  sold  [or  that  an  immediate  sale  of  all  of  said 
mining  property  is  necessary,  in  order  to  secure  the  just  rights  and 
interests  of  the  surviving  tenants  in  common  (or  mining  partners) 
of  said  mining  property], — 

It  is  therefore  ordered  by  the  court  that  all  persons  interested 

appear  before  this  court  on  the day  of ,  19 — ,  at  the 

hour  of  10  o'clock  A.  M.,  of  said  day,  at  the  courtroom  of  said 
court,  at  the  courthouse  at  the  city  of  Sacramento,  county  of  Sac- 
ramento, state  of  California,  to  show  cause  why  an  order  should 
not  be  gremted  to  said  administrator  to  sell  all  of  said  mining 
property ;  it  is  further  ordered  that  a  copy  of  this  order  be  pub- 
lished four  successive  weeks  in  the  ** Weekly  World,"  a  news- 
paper printed  and  published  in  said  county. 

(Alexander  &  Joseph  on  Probate  Law*) 


No.  240.— Order  of  Sale. 

(§  393) 

[Title  of  Court  and  Estate.] 

The  petition  of  E.  B.  Lansing,  executor  of  the  will  of  Marshall 
Pickering,  deceased,  pra3dng  for  an  order  to  sell  certain  mining 
stock  hereinafter  described,  coming  on  this  day  regularly  for  hear- 
ing, and  it  appearing  to  the  court  from  the  evidence  produced  that 
the  interests  of  the  estate  of  said  deceased  require  said  stock  to  be. 
sold; 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  said  ex- 
ecutor be  and  he  hereby  is  authorized  to  sell  the  following  described 
mining  stock  belonging  to  said  estate,  to  wit:  [Here  describe 
stock.] 

It  is  further  ordered  that  such  sale  be  at  public  auction,  the 
terms  to  be  cash,  gold  coin  of  the  United  States,  ten  per  cent  of  the 
bid  payable  at  the  time  of  the  sale,  and  the  balance  upon  confirma- 
tion by  this  court ;  and  that  the  sale  be  at  the  late  residence  of  said 
deceased  at  725  Eureka  street,  Santa  Rosa,  California,  on  June 
10, 1908,  at  2  o'clock  in  the  afternoon,  after  notice  given  by  posting 
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in  three  of  the  most  public  places  in  said  county  and  publication 
for  not  less  than  three  weeks  successively  in  the  ** Sonoma  Times/* 
a  weekly  newspaper  published  in  said  county. 
Done  in  open  court  this  fifteenth  day  of  May,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  241.— Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

The  administrator  of  the  estate  of y  deceased,  having,  on 

the  day  of  ,  19 — ,  presented  his  verified  petition 

praying  for  an  order  to  sell  certain  mines  [mining  interests,  shares, 
or  stocks  in  mines,  as  the  case  may  be] ,  which  are  hereinafter  de- 
scribed, and  which  belong  to  the  estate  of  said  deceased;  and  the 
matter  coming  on  regularly  for  hearing  this  day ;  and  it  appearing 
to  the  satisfaction  of  the  court  that  due  and  legal  publication  of  a 
copy  of  the  order  to  show  cause  has  been  made  before  this  hearing, 
as  directed  by  this  court ;  and  it  further  appearing  to  the  satisfac- 
tion of  the  court  that  it  is  to  the  best  interest  of  said  estate  that  all 
of  said  mines  [etc.]  should  be  sold  [or  that  an  immediate  sale  of 
said  mining  property  is  necessary,  in  order  to  secure  the  just  rights 
and  interests  of  the  surviving  tenants  in  common  (or  mining  part- 
ners) of  said  mining  property], — 

It  is  hereby  ordered,  adjudged,  and  decreed  that  the  said ^ 

the  administrator  of  said  estate,  be  and  he  is  hereby  authorized  to  sell 
the  following  described  mines  [etc.]  belonging  to  said  estate  [here 
insert  description]  at  public  auction  [or  "private  sale,"  or  "either 
public  or  private  sale,  as  said  administrator  shall  judge  to  be  most 
beneficial  for  said  estate,  pursuant  to  the  prayer  of  said  petition"] 
to  the  highest  bidder,  upon  the  following  terms,  to  wit,  for  cash, 
gold  coin  of  the  United  States,  ten  per  cent  of  the  bid  payable  at 
the  time  of  nle,  and  balance  upon  confirmation  by  this  court 
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No.  245.— Petition  for  Order  of  Sale. 

(§  397) 

In  the  Superior  Court  of  the  County  of  Sonoma,  State  of  CalU 

fornia. 

I  In  the  Matter  of  the  Estate  ol 

Lewis  Reed,  Deceased. 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Robert  Reed,  as  administrator  of  the  estate  of 
Lewis  Reed,  deceased,  respectfully  represents: 

That  said  Lewis  Reed  died  on  the  first  day  of  February,  1908, 
in  the  county  of  Sonoma,  state  of  California;  and  that  at  the 
time  of  his  death  he  was  a  resident  of  said  county  and  left  therein 
an  estate  consisting  of  real  and  personal  property  valued  at  less 
than  ten  thousand  dollars. 

That  thereafter,  on  the  fifteenth  day  of  March,  1908,  this 
court,  by  an  order  duly  made  and  entered,  appointed  your  peti- 
tioner (the  said  Robert  Reed)  administrator  of  said  estate;  that 
thereafter  on  the  same  day  he  duly  qualified  as  such  adminis- 
trator, and  was  duly  granted  letters  of  administration;  and 
that  he  ever  since  has  been  and  now  is  the  duly  appointed,  quali- 
fied and  acting  administrator  of  said  estate. 

That  thereafter  your  petitioner  caused  to  be  published  due 
und  legal  notice  to  the  creditors  of  said  deceased,  and  on  April 
1,  1908,  duly  returned  to  this  court  a  true  inventory  and  ap- 
praisement of  aU  the  estate  of  said  decedent  which  has  come 
to  his  possession  or  knowledge,  all  of  which  more  fully  appears 
from  the  papers  on  file  in  the  clerk's  office  and  the  records 
of  this  court  in  the  matter  of  said  estate,  to  which  reference 
is  hereby  made. 

That  the  personal  property  which  has  come  into  the  hands 
of  your  petitioner  amounts  in  value  to  fifteen  hundred  dollars; 
that  it  consists  of  cash  in  the  sum  of  two  hundred  dollars,  of 
household  furniture  of  the  value  of  five  hundred  dollars,  and  of 
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farming  implements  of  the  value  of  eight  hundred  dollars;  and 
that  no  part  of  said  personal  property  remains  undisposed  of 
in  the  hands  of  your  petitioner. 

That  the  debts  outstanding  against  said  decedent,  as  far  as 
can  be  ascertained  or  estimated,  amount  to  eight  hundred  and 
seventy  dollars,  and  are  set  forth  in  full  in  the  schedule  marked 
**Aj**  hereunto  annexed  and  made  a  part  of  this  petition. 

That  the  amount  due  on  the  family  allowance  is  fifty  dollars. 

That  the  debts,  expenses  and  charges  of  administration  already 
accrued  amount  to  two  hundred  and  eleven  dollars  and  fifty 
cents,  and  are  fully  set  forth  in  the  schedule  marked  '^B/'  here- 
unto annexed  and  made  a  part  of  this  petition;  and  that  the 
debts,  expenses  and  charges  of  administration  which  will  or 
may  accrue  during  the  administration  are  estimated  by  your 
petitioner  at  the  sum  of  six  hundred  dollars,  and  are  fully  set 
forth  in  the  schedule  marked  ^'G,*'  hereunto  annexed  and  made 
a  part  of  this  petition. 

That  the  debts  outstanding  against  the  deceased;  the  family 
allowance  due  and  to  become  due;  the  debts,  expenses,  and 
charges  of  administration  already  accrued  and  remaining  unpaid; 
the  taxes  now  due  on  the  estate ;  and  the  estimated  debts,  expenses, 
and  charges  of  administration  that  will  or  may  accrue,  amount  in 
all  to  seventeen  hundred  and  twenty  dollars. 

That  a  full  description  of  all  the  real  estate  of  which  said  dece- 
dent died  seised,  or  in  which  he  had  any  interest,  or  in  which  the 
said  estate  has  acquired  any  interest,  and  the  condition  and  value 
of  the  respective  portions  and  lots  of  said  real  estate,  are  set  forth 
in  the  schedule  marked  '^D,"  hereunto  annexed  and  made  a  part 
of  this  petition;  and  that  the  whole  of  said  real  estate  is  separate 
property. 

That  the  following  are  the  names  of  the  heirs  of  said  deceased, 
to  wit,  Mary  Beed,  his  widow,  and  Robert  Reed  and  Prank  Reed, 
his  sons;  that  said  decedent  died  intestate,  and  therefore  left  no 
legatees  or  devisees. 

Your  petitioner  therefore  alleges  that  the  personal  estate  in  his 
hands  is  insufficient  to  pay  the  allowance  for  the  family,  the 
debts  outstanding  against  the  deceased,  and  the  debts,  expenses 
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and  charges  of  the  administration;  and  that  it  is  necessary  to  sell 
the  whole  or  some  portion  of  the  real  estate  for  such  purposes.* 

Schedule  *'A." 

Debts  Outstanding  Against  Estate  that   have  been  Allowed  bj  Adminis- 
trator and  Court. 

Claim  of  O.  N.  Orson  for  money  loaned $500  00 

Claim  of  Edward  Haynes,  balance  of  account 100  00 

Claim  of  Dr.  G.  E.  Melvin  for  medical  attendance  during  last  illness.     50  00 
Claim  of  8.  Y.  Johnson  for  funeral  ezpeus£S 220  00 


$870  00 


Schedule  "B.'» 

Debts,  Expenses,  and  Charges  of  Administration  Already  Accrued. 

Fees  of  clerk  of  court $  17  00 

Fees  of  appraisers   31  00 

Publication  of  notice  to  creditors -      6  00 

Publication  of  notice  of  application  to  sell  personalty 6  00 

Notary    fees    1  50 

Allowance    to    family 150  00 


$211  50 


*If  a  sale  Is  sought  for  the  best  interests  of  those  interested  in  the 
eatate,  then  in  place  of  the  above  paragraph  insert  the  following: 

Your  petitioner  further  alleges  that  it  is  for  the  advantage,  benefit  and 
best  interests  of  said  estate,  and  those  interested  therein,  that  a  certain 
ranch  of  forty  acres  belonging  to  said  estate,  and  particularly  described 
in  Schedule  **C"  hereinbefore  referred  to  and  made  a  part  of  this  petition, 
be  sold,  because  that  said  ranch  is  set  out  entirely  to  apple  trees  which 
now  demand,  and  for  many  years  will  demand,  the  care  and  attention  of 
an  experienced  orchardist;  that  the  heirs  of  said  deceased  have  no  knowl- 
edge of  fruit  culture,  and  hence  cannot  give  this  orchard  such  care;  that 
if  said  property  is  distributed  to  said  heirs,  it  therefore  is  likely  to 
deteriorate  in  value  and  prove  a  source  of  loss  rather  than  of  proUt  to 
them;  that  said  property  can  now  be  sold  for  its  full  value,  as  there  is  a 
present  demand  for  such  property;  and  that  the  portion  of  the  proceeds  of 
the  sale  belonging  to  the  said  sons  of  the  deceased,  over  and  above  the 
amount  necessary  to  pay  the  debts  and  demands  against  said  estate,  can 
be  expended  by  them  to  great  advantage  in  completing  their  education;  and 
the  portion  belonging  to  the  said  widow  can  be  expended  by  her  to  great 
advantage  in  enlarging  a  millinery  business  which  she  has  recently  estab- 
lished and  is  now  conducting. 
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Schedule  "C." 
Debts,  Expenees  and  Charges  of  Administration  that  will  or  may  Accrue. 

Fees  of  attorne7  for  administrator  as  per  section  1619  of  the  Code 
of  Civil  Procedure $250  00 

Commissions  of  administrator  as  per  section  1618  of  the  Code  of 

Civil  Procedure 250  00 

Other  and  miscellaneous  expenses 100  00 

$600  00 

Schedule  "D.»» 

Description  of  Seal  Property. 

One  lot,  with  the  improvements  thereon,  situated  at  109  Eldorado  street, 
Santa  Bosa,  Sonoma  county,  California.  This  lot  is  40  by  150  feet,  and 
the  improvements  thereon  consist  of  a  five-room  concrete  cottage,  a  wind- 
mill, and  a  barn  capable  of  housing  two  horses  and  a  carriage.  All  these 
improvements  are  in  a  good  state  of  repair.  The  entire  premises  were  set 
apart  as  a  homestead  for  the  family  of  the  deceased  by  an  order  of  this 
court  dated  April  16,  1908,  and  are  now  occupied  by  said  family.  The 
value  of  the  lot  with  its  improvements  is  $3,000.00. 

A  ranch  consisting  of  40  acres  situated  in  said  Sonoma  county,  being 
the  NW.  %  of  the  SW.  %  of  see.  10,  in  township  8  north,  range  13  west, 
Mount  Diablo  Meridian.  This  ranch  is  well  fenced  and  is  all  set  out  to 
Newton  pippin  apples.  The  trees  are  now  three  years  old,  and  the  orchard 
is  in  a  fair  condition.  The  buildings  consist  of  a  four-room  house  and  a 
bam  30  by  40  feet,  both  in  a  fair  state  of  repair.  The  value  of  this  ranch 
is  $6,000. 

Wherefore  your  petitioner  prays  that  an  order  be  made  by  this 
court  directing  all  persons  interested  in  said  estate  to  appear  before 
said  court  at  a  time  and  place  specified,  not  less  than  four  nor 
more  than  ten  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  an  order  should  not  be  granted  to  your  petitioner  to  sell 
so  much  of  the  real  estate  of  said  deceased  as  shall  be  necessary; 
and  that  after  a  full  hearing  of  this  petition  an  order  be  made  au- 
thorizing your  petitioner  to  sell  so  much  and  such  parts  of  the  said 
real  estate  as  said  court  shall  judge  necessary ;  and  that  such  other 
or  further  orders  be  made  as  are  meet  in  the  premises. 

ROBERT  REED, 
Petitioner. 
L.  C.  JEFFERSON, 
Attorney  for  Petitioner. 
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State  of  California,  ^ 
County  of  Sonoma,    [ 

Robert  Reed,  the  petitioner  above  named,  first  being  duly  sworn, 
deposes  and  says  that  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof ;  that  the  same  is  true  of  his  own  knowl- 
edge, except  ss  to  the  matters  therein  stated  on  his  information  and 
belief,  and  as  to  those  matters  that  he  believes  it  to  be  true. 

ROBERT  REED. 

Subscribed  and  sworn  to  before  me  this  first  day  of  May,  1908. 

H.  N.  SNOW, 
Notary  Public 


No.  246. — ^Another  Form  of  Petition. 
[Title  of  Court  and  Estate.] 

The  petition  of respectfully  shows : 

1.  That  died  intestate  on  the  day  of  , 

19 — ,  in  the county  of ,  state  of ,  being  at  the 

time  of death  a  resident  of  the ,  county  of , 

state  of ; 

2.  That  your  petitioner  is  the  duly  appointed,  qualified,  and 
acting  administratrix  of  the  estate  of  said ,  deceased ; 

3.  That  your  petitioner  has  duly  made  and  returned  to  this 
court  a  true  inventory  and  appraisement  of  all  the  estate  of  the 
said  deceased  which  has  come  to  her  possession  or  knowledge, 
and  she  has  caused  to  be  published  due  and  legal  notice  to  the 
creditors  of  said  decedent ; 

4.  That  the  personal  estate  that  has  come  to  the  hands  of  peti- 
tioner is  as  follows,  to  wit:  Household  furniture,  pictures,  and 
ornaments  in  dwelling-house  No.  1344  Atlanta  Street,  Sacramento 
City,  appraised  at  the  sum  of  one  hundred  dollars;  also  the  sum 
of  one  hundred  and  thirty-seven  dollars  and  fifty  cents  cash,  being 
money  received  as  rents  of  a  portion  of  the  real  estate  belonging 
to  the  estate  of  decedent; 
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5.  That  a  portion  of  said  personal  property  has  been  disposed 
of  as  follows,  to  wit,  the  sum  of  fifty  dollars  cash,  paid  out  on 
account  of  expenses  of  administration,  leaving  in  the  hands  of 
your  petitioner  the  sum  of  eighty-seven  dollars  and  fifty  .cents 
cash,  and  the  above-mentioned  household  furniture,  pictures,  and 
ornaments ; 

6.  That  the  debts  outstanding  against  the  said  deceased,  as 
far  as  can  be  ascertained  or  estimated,  amount  at  this  date  to 
the  sum  of  seven  hundred  and  three  dollars  and  sixty-one  cents, 
and  are  the  following  claims,  which  have  been  duly  allowed  and 
approved  by  said  administratrix  and  a  judge  of  this  court,  and 
duly  filed  herein,  to  wit  [here  assert  list  of  claims  so  allowed, 
approved,  and  filed] ; 

7.  That  the  debts,  expenses,  and  charges  of  administration 
already  accrued  and  remaining  unpaid  amount  to  the  sum  of 
twelve  dollars  and  seventy-five  cents,  and  are  as  follows,  to 
wit  [here  insert  detailed  statement  of  said  debts,  expenses,  and 
charges  of  administration  already  accrued  and  remaining  un- 
paid] ; 

8.  That  the  debts,  expenses,  and  charges  of  administration 
that  will  or  may  accrue  during  the  administration  are  estimated 
by  your  petitioner  at  the  sum  of  three  hundred  and  thirty-five 
dollars,  and  are  as  follows,  to  wit  [here  insert  detailed  statement 
of  such  debts,  expenses,  and  charges  of  administration] ; 

9.  That  the  said  debts  outstanding  against  the  deceased,  the 
said  debts,  expenses  and  charges  of  administration  already  ac- 
crued and  remaining  unpaid,  and  the  estimated  debts,  expenses 
and  charges  of  administration  that  will  or  may  accrue,  amount 
to  the  sum  of  one  thousand  and  fifty-one  dollars  and  thirty-six 
cents ; 

The  following  is  a  full  description  of  all  the  real  estate  of 
which  the  decedent  died  seised,  or  in  which  she  had  any  inter- 
est, or  in  which  the  said  estate  has  acquired  any  interest,  and 
the  condition  and  value  thereof: 

a.  The  west  quarter  of  lot  No.  3,  in  the  square  bounded  by 

M  and  N  and  Seventh  and  Eighth  streets,  in  the  city  of , 

county  of ,  state  of  ,  as  laid  down  on  the  official 

map  of  said  city,  and  the  improvements  thereon  appraised  in 
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the  said  inventory  and  appraisement  at  the  sum  of  eighteen 
hundred  dollars.  Upon  said  west  quarter  of  lot  No.  3  is  a  sub- 
stantial two-story  brick  dwelling-house  facing  on  M  street,  and 
also  a  small  frame  dwelling  fronting  on  the  alley  running  through 
said  square;  said  brick  dwelling  is  now,  and  has  been  for  three 
years  last  past,  rented  at  a  monthly  rental  of  twenty  dollars, 
and  said  frame  dwelling  is  now,  and  has  been  for  two  years  last, 
rented  at  a  monthly  rental  of  eight  dollars ; 

b.  The  north  half  of  the  east  quarter  of  lot  No.  2  in  the  square 
bounded  by  N  and  0  and  Fifth  and  Sixth  streets,  in  said  city, 
as  laid  down  on  the  official  map  thereof,  and  the  improvements 
thereon,  appraised  in  the  inventory  and  appraisement  on  file 
herein  at  the  sum  of  one  thousand  dollars;  the  improvements 
referred  to  consist  of  a  two-story  frame  building  fronting  on 
said  N  street;  said  frame  building  is  not  now  rented,  and  has 
not  been  within  one  year  last  past. 

10.  Your  petitioner  therefore  alleges  that  the  personal  estate 
in  his  hands  of  your  petitioner  is  insufficient  to  pay  the  debts 
outstanding  against  the  deceased,  and  the  debts,  expenses,  and 
charges  of  the  administrator,  and  that  it  is  necessary  to  sell 
the  whole  or  some  portion  of  the  real  estate  for  such  purposes; 

11.  That  your  petitioner  deems  it  for  the  best  interest  of  the 
estate,  and  all  the  parties  interested  therein,  that  the  said  north 
half  of  the  east  quarter  of  lot  No.  2,  in  the  square  bounded  by 
N  and  0  and  Fifth  and  Sixth  streets,  of  said  city  of  Sacramento, 
and  the  improvements  thereon,  be  sold,  in  order  that  the  pro- 
ceeds may  be  applied  to  the  payment  of  the  debts  outstanding 
against  the  deceased,  and  the  debts,  expenses  and  charges  of 
administration ; 

12.  That  the  following  are  the  names  of  the  heirs  of  said 
deceased,  to  wit,  and  ,  the  children  of  said  de- 
ceased ; 

Wherefore  your  petitioner  prays  that  an  order  be  made  by 
this  court  directing  all  persons  interested  in  said  estate  to  ap- 
pear before  this  court  at  a  time  and  place  specified,  not  less 
than  four  nor  more  than  ten  weeks  from  the  time  of  making 
such  order,  to  show  cause  why  an  order  should  not  be  granted 
to  your  petitioner  to  sell  so  much  of  the  real  estate  of  the  de- 
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ceased  as  shall  be  necessary,  and  that  after  a  full  hearing  of 
this  petition  and  examination  of  the  proofs  and  allegations  of 
the  parties  interested,  and  due  proof  of  the  publication  of  a  copy 
of  said  order  to  show  cause,  etc.,  an  order  of  sale  be  made  au- 
thorizing your  petitioner  to  sell  at  public  auction  so  much  and 
such  parts  of  the  real  estate  as  said  court  shall  judge  necessary 
or  beneficial,  or  that  such  other  or  further  order  may  be  made 
as  is  meet  in  the  premises. 


No.  247. — ^Anotber  Form  of  Petition* 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  of  the  City  and  County  of 
San  Francisco,  State  of  California: 

The  petition  of  J.  0.  B.,  as  the  executor  of  the  will  of  S.  D., 
deceased,  respectfully  represents: 

That  said  deceased  died  testate  on  the  fourth  day  of  May, 
1908,  in  the  city  and  county  of  San  Francisco,  state  of  California, 
and  that  at  the  time  of  his  death  he  was  a  resident  of  said  city 
and  county,  and  left  estate  therein  consisting  of  real  and  per- 
sonal property  of  a  value  in  excess  of  ten  thousand  dollars. 

That  thereafter,  on  the  thirteenth  day  of  June,  1908,  this 
court,  by  its  order  duly  made  and  entered,  admitted  the  last 
will  of  S.  D.  to  probate  and  appointed  your  petitioner  the  execu- 
tor thereof,  without  bonds ;  and  thereafter,  on  the  same  day,  your 
petitioner  duly  qualified  as  such  executor  and  letters  testamen- 
tary were  thereupon  issued  to  your  petitioner;  and  he  has  ever 
since  been,  and  now  is,  the  duly  appointed,  qualified  and  acting 
executor  of  said  will. 

That  thereafter,  on  the  thirtieth  day  of  June,  1908,  your  peti- 
tioner duly  made  and  returned  to  this  court,  and  filed  with  the 
clerk  thereof,  a  true  inventory  and  appraisement  of  all  the 
estate  of  said  deceased  which  has  come  to  the  possession  and 
knowledge  of  your  petitioner. 

That  the  following  is  the  amount  of  the  personal  estate  of 
said  deceased  that  has  come  to  the  hands  of  your  petitioner: 
[Insert  list  and  value&] 

ProbftU  Law— 79 
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That  all  of  .said  personal  estate  remains  undisposed  of  and 
in  the  hands  of  your  petitioner,  except  the  sum  of  ten  thousand 
dollars. 

That  the  only  debts  outstanding  against  said  decedent  at  the 
time  of  his  death,  so  far  as  can  be  ascertained  by  your  petitioner, 
are  the  following,  to  wit:  [Insert  list.] 

That  the  debts,  expenses  and  charges  of  administration  already 
accrued  are  the  following:  [Insert  list.] 

That  nothing  is  due  or  will  be  due  for  any  family  allowance. 

That  an  estimate  by  your  petitioner  of  the  debts,  expenses 
and  charges  of  administration  which  wiU  or  may  accrue  during 
the  administration  of  the  said  estate  is  the  following:  [Insert 
estimate.] 

That  the  total  amount,  as  aforesaid  set  forth,  of  the  debts  out- 
standing against  the  said  deceased,  the  estimated  debts,  expenses 
and  charges  of  administration  that  will  or  may  accrue,  is  the 
sum  of  one  hundred  thousand  dollars. 

That  the  following  is  a  general  description  of  all  the  real  prop- 
erty of  which  the  decedent  died  seised,  or  in  which  he  had  any 
interest,  or  in  which  his  estate  has  acquired  any  interest,  and 
the  condition  and  value  thereof.  All  the  real  property  herein- 
after described  is  the  separate  property  of  the  said  deceased: 
[Insert  description  of  each  piece,  and  its  improvements,  if  any, 
and  extent  of  interest  of  deceased,  etc.] 

That  the  legatees  and  devisees  of  said  deceased  are  as  follows : 
Hazel  Walton,  aged  twenty-five  years,  a  resident  of  Gold  Creek, 
Montana;  and  the  persons  named  in  the  next  paragraph  as  hia 
heirs. 

That  the  names,  ages  and  places  of  residence  of  the  heirs  of 
said  deceased,  so  far  as  known  to  your  petitioner,  are  as  follows: 
J.  D.,  a  sister  of  the  said  deceased,  aged  about  eighty-seven  years, 
a  resident  of  Galway,  state  of  New  York ;  M.  G.  S.,  a  niece  of  the 
said  deceased,  aged  about  fifty  years,  a  resident  of  Churchville, 
state  of  New  York;  H.  W.  D.,  a  nephew  of  the  said  deceased, 
aged  about  fifty-five  years,  a  resident  of  Churchville,  state  of 
New  York.  Since  the  death  of  the  said  S.  D.,  his  nephew,  H. 
W.  D.,  died  in  the  state  of  New  York,  on  the  sixth  day  of  May, 
1904,  and  he  left  as  his  only  heirs  at  law  his  widow,  E.  B.  D., 
aged  about  forty-five  years,  a  resident  of  Churchville,  state  of 
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New  York,  and  their  daughter,  M.  B.  D.,  aged  about  eighteen 
years,  a  resident  of  Churchville,  state  of  New  York,  and  their 
son,  S.  D.,  aged  about  seventeen  years,  a  resident  of  Churchville, 
state  of  New  York. 

That  it  vTill  be  for  the  advantage,  benefit  and  best  interests 
of  the  estate,  and  those  interested  therein,  that  the  real  property 
of  the  said  deceased,  and  the  whole  thereof,  hereinbefore  de- 
scribed, be  sold,  for  the  following  reasons:  The  heirs  of  the  said 
deceased,  as  above  mentioned,  consist  of  four  women,  to  wit,  a 
sister,  a  niece,  and  a  widow  and  daughter  of  a  nephew  dying 
since  the  death  of  said  deceased,  S.  D. ;  all  of  these  women  re- 
side in  the  state  of  New  York,  and  the  eldest  thereof,  J.  D., 
who  is  heir  to  one-half  of  all  the  estate  left  by  said  deceased,  is 
eighty-seven  years  of  age,  and  is,  as  your  petitioner  has  been 
informed  and  believes,  incompetent  to  transact  business  by 
reason  of  age  and  mental  weakness ;  that  one  O.  H.  W.  has  been 
appointed  guardian  of  her  person  and  estate  in  the  state  of  New 
York,  and  there  is  a  petition  now  pending  in  this  court  by  one 
H.  M.  A.  for  letters  of  guardianship  on  her  estate  in  the  state  of 
California.  The  only  other  heir  of  said  deceased  is  a  grand- 
nephew,  S.  D.,  a  youth  aged  seventeen  years,  who  resides  with 
his  mother  in  the  state  of  New  York.  None  of  the  said  heirs  are 
familiar  with  the  said  real  properties,  nor  with  their  manage- 
ment or  operation,  nor  are  any  of  them  within  the  state  of  Cali- 
fornia. 

That  none  of  the  said  real  properties  are  improved,  and  they 
do  not  aggregate  to  produce  an  income  equal  to  the  annual  taxes 
levied  against  them,  and  they  are  a  constant  expense  to  the 
estate. 

In  nearly  all  of  the  properties  hereinbefore  described,  the 
ownership  of  the  deceased  is  an  undivided  interest,  and  in  order 
to  make  the  properties  available  and  profitable,  considerable  ex- 
penditures are  necessary,  which  the  other  owners  favor  making, 
but  which  your  petitioner  is  advised  and  believes  he,  as  executor, 
has  no  legal  authority  to  make,  or  pay  for  from  the  funds  of  the 
estate. 

That  said  property  is  not  of  a  character  to  admit  of  partition 
and  division  among  the  said  heirs,  but  is  of  such  a  character  with 
reference  to  its  future  disposition  among  the  said  heirs,  as  clearly 
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to  render  it  for  the  best  interests  of  all  concerned  that  the  same 
should  be  sold  and  the  proceeds  distributed  among  the  said  heirs 
in  accordance  with  their  respective  interests. 

That  the  condition  of  the  real  estate  market  in  the  city  and 
county  of  San  Francisco,  and  in  the  state  of  California,  at  the 
present  time  is  such  that  said  real  properties  are  likely  to  realize 
good  prices,  and  if  kept,  said  real  properties  are  likely  to  depre- 
ciate in  value. 

Wherefore,  your  petitioner  prays  that  an  order  be  made  by  this 
court  directing  all  persons  interested  in  the  said  estate  to  appear 
before  this  court,  at  a  time  and  place  specified,  not  less  than  four 
nor  more  than  ten  weeks  from  the  time  of  making  such  order, 
to  show  cause  why  an  order  should  not  be  granted  to  your  peti- 
tioner for  the  sale  of  the  said  real  property  of  the  said  deceased, 
situated  in  the  city  and  county  of  San  Francisco,  and  in  the  coun- 
ties of  Kings,  Tulare,  Fresno,  Sutter  and  Butte,  in  the  state  of 
California,  and  the  whole  thereof,  and  that  after  a  full  hearing 
upon  this  petition,  and  an  examination  of  the  proofs  and  allega- 
tions of  the  parties  interested,  and  due  proof  of  the  publication 
of  the  said  order  to  show  cause,  an  order  be  made  by  this  court 
authorizing  and  directing  your  petitioner  to  sell  the  said  real 
property,  and  the  whole  thereof,  either  at  public  or  private  sale, 
as  your  petitioner  shall  judge  to  be  most  beneficial  for  the  said 
estate,  and  that  such  other  and  further  order  be  made  as  may 
be  proper  in  the  premises. 


No.  248. — Order  to  Show  Oanse  Against  Sale. 

(§  398). 
[Title  of  Court  and  Estate.] 

It  appearing  to  this  court,  by  the  petition  this  day  presented 
and  filed  by  Robert  Reed,  the  administrator  of  the  estate  of 
Lewis  Reed,  deceased,  that  it  is  necessary  to  sell  the  whole  or 
some  portion  of  the  real  estate  of  said  decedent  in  order  to  pay 
his  debts  and  the  expenses  and  charges  of  administration. 

It  is  ordered  that  all  persons  interested  in  said  estate  appear 
before  this  court  on  Tuesday,  the  fifteenth  day  of  June,  at  the 
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hoar  of  10  o'clock  A.  M.  of  that  day,  in  the  conrtroom  of  said 
court,  at  the  courthouse  in  the  city  of  Santa  Rosa,  county  of 
Sonoma,  state  of  California,  to  show  cause  why  an  order  should 
not  be  granted  said  administrator  to  sell  so  much  of  the  said  real 
estate  as  shall  be  necessary ;  and  it  is  further  ordered  that  a  copy 
of  this  order  be  published  four  successive  weeks  next  preceding 
said  day  in  the  *' Sonoma  Times/'  a  newspaper  printed  aqd  pub- 
lished in  said  county. 
Dated  May  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  CourL 


No.  249.— Objections  to  Granting  Order  of  Sale. 

(§  400) 

[Title  of  Court  and  Estate.] 

Now  comes  Mary  Reed,  widow  of  the  above-named  deceased, 
and  objects  to  the  granting  of  the  order  of  sale  prayed  for  in 
the  petition  of  Robert  Reed  heretofore  filed  herein,  and  for 
grounds  of  objection  alleges: 

That  the  order  herein  made  to  show  cause  against  said  order 
of  sale  was  not  published  for  four  successive  weeks  in  any  news- 
paper printed  in  this  county,  nor  was  it  served  personally  on  any 
of  the  heirs  at  law  who  reside  in  this  pounty,  nor  did  all  per- 
sons interested  in  said  estate  join  in  the  petition  for  said  sale 
or  signify  in  writing  their  assent  thereto. 

That  said  estate  is  not  indebted  to  0.  N.  Orson  as  set  forth 
in  said  petition,  for  the  reason  that  the  claim  upon  which  said 
alleged  indebtedness  is  based  was,  at  the  time  of  the  allowance 
thereof  by  the  administrator,  barred  by  the  statute  of  limita- 
tions, to  wit,  subdivision  1  of  section  339  of  the  Code  of  Civil 
Procedure. 

Wherefore  she  prays  that  the  order  of  sale  sought  in  said 
petition  be  denied. 

MARY  REED, 
Contestant. 
A.  C.  WILLIAMS, 

Attorney  for  Contestant. 
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No.  250. — Another  Form  of  Opposition. 

[Title  of  Court  and  Estate.] 

Now  comes  ,  and  in  opposition  to  the  confirmation  of 

the  sale  of  real  estate  heretofore  made  herein,  shows  to  this 
court  and  alleges  as  follows,  to  wit: 

That  he  is  one  of  the  heirs  at  law  of  said  deceased; 

That  the  sale  mentioned  in  the  return  of  sale  of ,  the 

administrator  of  the  above-entitled  estate,  filed  herein  on  the 
day  of ,  19 — ,  was  not  legally  made  nor  fairly  con- 
ducted in  this,  that  the  auctioneer  refused  to  accept  the  bid  of 

one ,  for  parcel  1,  as  described  in  said  return  of  sale,  to 

which  reference  is  hereby  made  for  a  full  description  of  said 

parcel  1;  that  said  offered  for  said  parcel  at  said  sale, 

and  was  willing  to  pay  therefor,  the  sum  of dollars,  but 

said  auctioneer  sold  said  property  for  a  less  sum,  to  wit, 

dollars,  to ,  as  shown  by  said  return ;  that  said was 

a  responsible  and  bona  fide  bidder  for  said  parcel  1 ; 

That  the  price  for  which  parcel  2,  mentioned  in  said  return, 
reference  to  which  is  hereby  made  for  a  full  description  thereof, 

to  wit,  the  sum  of dollars,  is  disproportionate  to  the  value 

of  the  property  sold,  and  a  bid  therefor  of  at  least  ten  per  cent 
more  than  the  amount  for  which  said  parcel  was  sold,  exclusive 
of  the  expenses  of  a  new  sale,  can  be  obtained  therefor; 

That  the  notice  of  said  sale  was  neither  published  nor  posted 
as  required  by  law ; 

Wherefore  contestant  prays  that  said  sale  be  rejected,  and 
not  confirmed  by  this  court 


No.  2Bl.~-Order  of  Sale. 

(§404) 
[Title  of  Court  and  Estate.] 

Robert  Reed,  the  administrator  of  the  estate  of  Lewis  Reed, 
deceased,  having  on  the  first  day  of  May,  1908,  presented  to  this 
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court  and  filed  herein  his  petition  praying  for  an  order  to  sell 
so  much  and  such  parts  of  the  real  property  belonging  to  the 
estate  of  said  deceased  as  this  court  should  judge  necessary,  and 
the  matter  coming  on  regularly  for  hearing  this  fifteenth  day 
of  June,  1908,  upon  proof  to  the  satisfaction  of  this  court  of  the 
due  publication  of  a  copy  of  the  order  to  show  cause  as  required 
by  law  and  ordered  by  this  court ;  and  it  appearing  to  the  satis- 
faction of  this  court  from  the  evidence  introduced  that  it  is  neces- 
sary that  a  portion  of  said  real  estate  be  sold  for  the  purposes 
and  reasons  stated  in  said  petition ;  and  all  and  singular  the  law 
and  the  evidence  being  by  the  court  understood  and  duly  con- 
sidered; 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  said 
Robert  Beed,  administrator  of  said  estate,  be  and  he  hereby  is 
authorized  to  sell,  either  in  one  parcel  or  in  subdivisions  as  he 
shall  judge  most  beneficial  to  said  estate,  the  real  property  be- 
longing to  said  estate  hereinafter  described,  at  public  auction,  to 
the  highest  bidder,  upon  the  following  terms,  to  wit:  For  cash, 
gold  coin  of  the  United  States,  ten  per  cent  of  the  bid  payable 
at  the  time  of  sale,  and  the  balance  upon  confirmation^  by  this 
court 

And  it  is  further  ordered  that  before  making  such  sale  the 
said  administrator  shall  execute  an  additional  bond  to  the  state 
of  California,  with  two  or  more  su£Scient  sureties,  in  the  penal 
«um  of  ten  thousand  dollars,  conditioned  that  he  shall  faithfully 
execute  the  duties  of  the  trust  according  to  law. 

The  following  is  the  real  estate  hereby  authorized  to  be  sold, 
being  a  ranch  of  forty  acres,  with  the  improvements  thereon, 
situated  in  the  said  county  of  Sonoma,  state  of  California,  and 
particularly  described  as  the  NW.  %  of  the  SW.  %  of  section 
10,  in  township  8  north,  range  13  west,  Mount  Diablo  Meridian. 

Done  in  open  court  this  fifteenth  day  of  June,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 
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No.  252. — ^Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

M.  J.y  the  administratrix  of  the  estate  of  T.  J.,  deceased,  having, 
on  the  third  day  of  November,  1908,  presented  to  this  court,  and 
filed  herein  her  petition  in  due  form,  praying  for  an  order  au- 
thorizing her  to  sell  so  much  and  such  parts  of  the  real  estate 
belonging  to  the  estate  of  said  deceased,  for  purposes  therein 
stated,  as  this  court  should  deem  necessary  or  expedient;  and 
said  matter  coming  on  regularly  to  be  heard  this  sixth  day  of 
December,  1908,  upon  due  proof  of  the  due  publication  of  a  copy 
of  the  said  order  to  show  cause,  as  required  by  law  and  the  order 
of  this  court ;  and  all  and  singular  the  law  and  the  evidence  being 
by  the  court  understood  and  duly  considered : 

Whereupon  it  is  ordered,  adjudged  and  decreed  that  said  M.  J., 
administratrix  of  the  estate  of  T.  J.,  deceased,  be  and  she  is  here- 
by authorized  to  sell,  either  in  one  parcel  or  in  subdivisions,  as 
the  said 'administratrix  shall  judge  most  beneficial  to  said  estate, 
the  real  estate  belonging  to  said  estate  hereinafter  described,  at 
public  auction  [at  private  sale],  to  the  highest  bidder,  upon  the 
following  terms,  to  wit,  for  cash,  gold  coin  of  the  United  States 
[or  on  credit  not  exceeding  one  year,  or  on  credit  to  be  paid  in 
installments] . 

And  it  is  further  ordered  that  said  administratrix  execute  no 
additional  bond  before  making  such  sale. 

The  following  is  the  real  estate  hereby  authorized  to  be  sold, 
being  situated  in  the  said  city  and  county  of  San  Francisco,  state 
of  California,  and  bounded  and  described  as  follows,  to  wit:  [De- 
scription.] 

No.  263.— Notica  of  Public  Sale. 

(§  405) 
[Title  of  Court  and  Estate.] 

Notice  is  hereby  given  that  in  pursuance  of  an  order  of  the 
superior  court  of  the  county  of  Sonoma,  state  of  California,  made 
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on  the  fifteenth  day  of  June,  1908,  in  the  matter  of  the  estate  of 
LewlB  Keedy  deceased,  the  undersigned,  the  administrator  of  said 
estate,  will  sell  at  public  auction  to  the  highest  bidder,  subject 
to  confirmation  by  said  court,  the  following  described  real  prop- 
erty, to  wit:  All  that  certain  tract  of  land  situated  in  Sonoma 
county,  California,  and  bounded  and  described  as  follows:  The 
NW.  %  of  the  SW.  %  of  section  10,  in  township  8  north,  range 
13  west.  Mount  Diablo  Meridian. 

Said  sale  will  be  made  on  Monday  the  twelfth  day  of  July, 
1908,  at  2  o'clock  P.  M.  of  that  day,  at  the  courthouse  door,  in 
the  city  of  Santa  Bosa,  in  said  county  and  state. 

The  terms  of  said  sale  will  be:  Cash,  gold  coin  of  the  United 
States,  ten  per  cent  of  the  purchase  money  to  be  paid  to  the 
auctioneer  on  the  day  of  sale,  balance  on  confirmation  of  the  sale 
by  said  court.    Deed  at  expense  of  purchaser. 

Dated  June  16,  1908. 

ROBERT  REED, 
Administrator  of  Estate  of  Lewis  Reed,  Deceased. 


No.  264.— Notice  of  Priyatt  Bale. 

(§  407). 
[Title  of  Court  and  Estate.] 

• 

Under  authority  of  an  order  granted  by  the  superior  court  of 
the  county  of  Sonoma,  state  of  California,  dated  June  4,  1908, 
I,  the  undersigned  administrator,  will  sell  at  private  sale  the 
following  described  property:  [Here  insert  description  in  full.] 

The  sale  will  be  made  on  or  after  July  1,  1908,  and  bids  will 
be  received  at  the  office  of  Norman  Chesterfield,  309  Sanchez 
street,  Santa  Rosa,  Sonoma  county,  California. 

The  terms  of  the  sale:  [Here  insert  the  terms  and  conditions 
of  the  sale  fully.] 
Dated  June  6,  1908. 

OLIVER  BASCOM, 
Administrator  of  the  Estate  of  Stephen  Reynolds,  Deceased. 
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No.  255. — Betiim  of  Proceedings  with  Petition  for  Oonfirmation. 

(§§  372,  378,  410) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

Robert  Reed,  the  administrator  of  the  estate  of  Lewis  Reed, 
deceased,  respectfully  makes  the  following  return  of  his  proceed- 
ings under  the  order  of  this  court,  dated  the  fifteenth  day  of 
June,  1908,  authorizing  said  administrator  to  sell  certain  real 
estate,  and  reports  as  follows,  to  wit: 

That  he  caused  to  be  posted  and  published  in  the  manner  pro- 
vided by  law  due  and  legal  notice  of  the  time  and  place  of  holding 
the  sale  authorized  and  directed  by  said  order,  as  more  fully 
appears  from  the  exhibits  marked  "A"  and  *'B/'  hereunto  an- 
nexed and  made  a  part  of  this  return. 

That  at  the  time  and  place  of  holding  such  sale,  to  wit,  on 
Monday,  the  twelfth  day  of  July,  1908,  between  the  hours  of  2 
and  4  o'clock  in  the  afternoon,  at  the  courthouse  door,  in  the 
city  of  Santa  Rosa,  county  of  Sonoma,  state  of  California,  he 
caused  to  be  sold  in  one  parcel,  judging  it  most  beneficial  to  said 
estate,  at  public  auction,  to  the  highest  bidder,  for  cash,  and 
subject  to  confirmation  by  this  court,  the  real  estate  described 
in  said  order  of  sale  and  in  said  notice. 

That  at  such  sale  Enos  Drew  became  the  purchaser  of  said 
real  estate  for  the  sum  of  six  thousand  one  hundred  dollars,  he 
being  the  highest  bidder,  and  said  sum  being  the  highest  amount 
bid. 

That  said  sale  was  legally  and  fairly  conducted;  that  the  sum 
bid  is  not  disproportionate  to  the  value  of  the  property  sold; 
and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent,  exclusive 
of  the  expenses  of  a  new  sale,  cannot  be  obtained, — all  of  which 
will  more  fuUy  appear  by  the  a£Sdavit  marked  ''C/'  hereunto 
annexed  and  made  a  part  of  this  return. 

That  the  account  of  sales  in  Exhibit  ''D"  hereunto  annexed 
and  made  a  part  of  this  return  is  true  and  correct 


POBM&-SALES  OF  BEAL  ESTATE.  1259 

And  that  before  making  such  sale,  to  wit,  on  the  fifth  day  of 
July,  1908,  said  administrator  duly  executed  an  additional  bond 
to  the  state  of  California,  as  required  by  said  order  of  sale,  with 
sufficient  sureties  duly  approved  by  this  court  on  the  day  last 
named,  conditioned  that  he  should  faithfully  execute  the  duties 
of  the  trust  according  to  law. 

Wherefore  said  administrator  prays  for  a  hearing  upon  this 
return,  and  that  at  such  hearing  this  court  make  an  order  con- 
firming said  sale,  and  directing  the  execution  of  a  conveyance  to 
said  purchaser. 

ROBERT  REED. 

State  of  California,"^ 
County  of  Sonoma,   [ 

Robert  Reed,  who  has  subscribed  the  foregoing  return,  first 
being  duly  sworn,  deposes  and  says  that  he  has  read  the  fore- 
going return,  and  knows  the  contents  thereof;  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  matters  therein 'stated 
on  his  information  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true. 

ROBERT  REED. 

Subscribed  and  sworn  to  before  me  this  twentieth  day  of  July, 
1908. 

H.  N.  SNOW, 
Notary  Public 

EXHIBIT  "A." 
Affidavit  of  Posting  of  Notieeii 

State  of  California. 
County  of  Sononuii 

Walter  Clark,  of  said  eonnty,  being  duly  sworn,  deposes  and  says  that 
he  is  over  the  age  of  eighteen  years;  that  he  is  not  interested  in  nor  a  party 
to  the  estate  of  Lewis  Beed,  deceased;  that  on  the  seventeenth  day  of 
June,  1908,  he  posted  true  copies  of  the  annexed  notice  of  the  time  and 
place  of  holding  the  sale  mentioned  in  said  notice  in  three  of  the  most 
public  places  in  said  county,  to  wit,  one  at  the  United  States  postofficcy  one 
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at  the  door  of  the  eourtliouse,  and  one  at  the  United  States  land  office, 
in  the  city  of  Santa  Bosa  in  said  eonnty;  that  said  notices  remained  posted 
for  three  weeks  successively  next  before  the  day  of  sale  mentioned  in  said 
notice;  and  that  the  following  is  a  true  copy  of  said  notice:  [Here  insert 
eopy  of  notice.] 

WALTEB  CLABK. 

Subscribed  and  iwom  to  before  me  this  twentieth  day  of  July,  1908. 

H.  N.  SNOW, 
Notary  Public 

EXHIBIT  "B." 
Affidavit  of  Publication  of  Notice. 

State  of  California, 
County  of  Sonoma, 

George  Bancroft,  of  said  county,  first  being  duly  sworn,  deposes  and 
says  that  he  is  over  eighteen  years  of  age;  that  he  is  not  interested  in  said 
estate  nor  a  party  thereto;  that  he  is  the  principal  clerk  of  the  printers  and 
publishers  of  the  "Sonoma  Times,"  a  weekly  newspaper  published  in  said 
county, *and  as  such  clerk  he  has  charge  of  all  advertisements  in  said  paper; 
that  a  notice,  of  which  the  annexed  is  a  true  copy,  was  published  in  said 
newspaper  for  three  weeks  successively  next  before  the  day  of  sale  men- 
tioned in  said  notice,  commencing  on  June  16,  1908,  and  ending  July  7, 
1908;  and  that  the  following  is  a  true  copy  of  said  notice:  [Here  insert 
the  notice.] 

GEOBGB  BANCBOFT. 

8abicrib«d  and  sworn  to  before  me  thia  twentieth  day  of  July,  1908. 

H.  N.  SNOW, 
Notary  Public 

EXHIBIT  **a" 
Affidavit  of  Auctioneer* 

State  of  California, 
County  of  Sonoma, 

O.  B.  Brantley,  first  being  duly  sworn,  deposes  and  says  that  he  is  a 
duly  licensed  auctioneer  in  said  county;  that  under  the  instructions  and 
direction  of  Bobert  Beed,  administrator  of  the  estate  of  Lewis  Beed,  de* 
ceased,  and  at  the  time  and  place  specified  in  the  foregoing  annexed  notice 
of  sale,  to  wit,  on  Monday,  the  twelfth  day  of  July,  1908,  at  2  o'clock 
P,  M.  of  that  day,  at  the  courthouse  door,  in  the  city  of  Santa  Bosa, 
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Sonoma  eonntj,  California,  lie  offered  for  tale  in  one  parcel,  at  pnblie  auc- 
tion, for  cash,  subject  to  confirmation  by  this  court,  the  real  estate  described 
in  said  notice,  and  sold  the  same  to  Enoe  Drew,  for  the  sum  of  fix  thousand 
one  hundred  dollars,  he  being  the  highest  bidder  therefor,  and  that  being 
the  highest  sum  bid;  that  the  said  sale  was  legally  made  and  fairly  con> 
ducted;  that  the  sum  bid  is  not  disproportionate  to  the  value  of  the  prop- 
erty sold;  and  that,  as  this  aiBant  belieyes,  a  sum  exceeding  such  bid  at 
least  ten  per  cent,  exelusiye  of  the  expenses  of  a  new  sale,  cannot  be  ob- 
tained. 

O.  B.  BBANTLEY, 
Auctioneer. 

Subscribed  and  sworn  to  before  me  this  twentieth  day  of  July,  1908. 

H.  N.  SNOW, 
Notary  Publie. 

EXHIBIT  ««D.»» 
Affidavit  of  Account  of  Sale. 

State  of  California, 
County  of  Sonoma, 

Bobert  Beed,  administrator  of  the  estate  of  Lewis  Beed,  deceased,  first 
being  sworn,  deposes  and  says  that  the  following  account  of  the  sale  here- 
inbefore reported  and  returned  by  him  is  true  and  correct: 

Description   of  'land.  Name   of  purchaser.        Sum  bid. 

A   tract   of   land   in    Sonoma    county,        Enos  Drew.  $6,100.00 

California,  being  the  NW.  ^  of  the 
8W.  ^  of  sec.  10,  in  township  8 
north,  range  13  west.  Mount  Diablo 
Meridian* 

Charges. 

Advertising    in    "Sonoma    Times" $1500 

Posting  notices • 3  00 

Commissions  as  per  agreement 100  00    $118  00 

Net  Proceeds $5982  00 

BOBEBT  BEED,  Administrator. 

Sabteribad  and  twoxii  to  before  me  this  twentieth  day  of  July,  1908. 

H.  N.  SNOW, 
Kotazy  Pnblie. 
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No.  256. — ^Another  Form  of  Return. 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

• ,  administrator  of  the  estate  of ,  deceased,  on  this 

day  of ,  19 — ,  respectfully  makes  the  following  re- 


turn of  his  proceedings  under  the  order  of  this  court  hereto- 
fore made  and  entered  herein,  authorizing  and  directing  a  sale 
of  the  real  property  belonging  to  the  estate  of  said  deceased,  and 
reports  as  follows,  to  wit: 

That  he  caused  to  be  posted  and  published  in  the  manner  pro- 
vided by  law  due  and  legal  notice  of  the  time  and  place  of  holding 
the  sale  authorized  by  said  order; 

That  at  the  time  and  place  of  holding  such  sale  he  caused  to 
be  sold  in  two  parcels  (judging  it  to  be  most  beneficial  for  said 
estate),  at  public  auction,  to  the  highest  bidder,  for  cash,  subject 
to  confirmation  by  this  court,  the  real  estate  directed  in  said 
order  to  be  sold,  and  described  in  said  notice; 

That  parcel  No.  1  was  sold  to ,  for  the  sum  of  $ , 

and  is  described  as  follows  [here  insert  description] ; 
That  parcel  No.  2  was  sold  to ,  etc. ; 

That  said  sale  was  legally  made  and  fairly  conducted;  that 
the  sum  bid  is  not  disproportionate  to  the  value  of  the  property 
sold;  that  a  sum  exceeding  said  bid  at  least  ten  per  cent,  exclu- 
sive of  the  expenses  of  a  new  sale,  cannot  be  obtained; 

That  the  exhibits annexed  hereto  are  hereby  referred 

to,  and  made  a  part  of  this  return; 

That  the  costs  and  expenses  of  said  sale  are  the  sum  of  $ , 

as  shown  in  said  exhibit ; 

Wherefore  said  administrator  prays  that  the  court  fix  a  day 
for  the  hearing  of  this  return  of  said  sale;  and  that  at  such 
hearing,  after  the  proofs  are  made,  thia  court  will  make  an  order 
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confirming  said  sales,  and  directing  the  execution  of  conveyances 
to  the  purchasers. 


Administrator  of  the  Estate  of ^  Deceased. 


Attorney  for  Administrator. 
[Verification.] 


EXHIBIT  "A." 
AAdayit  of  Posting  Notices  of  Sale^ 


State  of 


;  County  of 


,  being  duly  sworn,  deposes  and  says  that  on  the  day  of 

,  19 — ,  he  posted  exact  and  true  copies  of  the  annexed  notice  of 

the  time  and  place  of  the  sale  mentioned  in  said  notice  in  three  of  the 

most  public  places  in  the county  of ,  state  of ,  to  wit, 

cue  copy  of  said  notice  at  the  door  of  the  courthouse  of  said county, 

one  at  the  United  States  postoiBce  in  the  city  of  ,  and  one  at  the 

United  States  landoffice  in  said  city;  that  the  following  is  a  copy  of  said 
notice:    [Here    insert    said    notice.]  — ^__— 

Babseribed  and  sworn  to  before  me  this day  of ,  1^—. 

,  Notary  Publie. 

EXHIBIT  "B.»» 
Affidavit  of  Publication  of  Notice  of  Sale. 


State  of 


County  of 


,  being  duly  sworn,  on  his  oath,  deposes  and  says  that  he  is  the 

printer  [or  foreman  or  principal  clerk]  of  the  "Daily  Bee,"  a  newspaper 

of  general  circulation  printed  and  published  in  the  said  county  of  , 

state  of ;  that  the  following  notice  of  sale  was  published  for  three 

weeks,  successiyely,  next  before  the  sale  mentioned  therein  in  said  news- 
paper, commencing  on  the  day  of  ,  19 — ;  said  notice  is  as 

follows:  [Here  insert  copy  of  notice.] ^ 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

— f  Notary  Publie. 
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EXHIBIT  "C." 
Affidavit  of  Auctioneer. 

State  of 
Ck>u]it7  of 

f  being  dnl^  sworn,  deposes  and  says  that  lie  it  a  licensed  auctioneer 

of  the  county  of  ,  state  of  ;   that  as  such  auctioneer,  and 

under  the  instructions  and  by  the  authority  of ,  the  administrator  of 

the  estate  of ,  deceased,  he,  at  the  time  and  place  mentioned  in  the 

notice  of  sale,  to  wit,  on  the day  of y  19 — ,  at ,  in  the 

county  of  ^  state  of  ,  offered  for  sale,  at  publie  auction,  as 

parcel  No.  1,  the  foUowing  described  real  property  [here  insert  description 

of  parcel  No.  1];  that  said  parcel  No.  1  was  sold  to for  the  sum  of 

$ y  he  being  the  highest  and  best  bidder  therefor,  and  that  sum  being 

the  highest  and  best  bid  for  the  same;  that  at  the  same  time  and  place  he 
offered  for  sale,  at  public  auction,  as  parcel  No.  2,  the  following  described 
real  property  [here  insert  description  of  parcel  No.  2];  that  said  parcel 

No.  2  was  sold  to for  the  sum  of  $ ,  he  being  the  highest  and 

best  bidder  therefor,  and  that  sum  being  the  highest  and  best  bid  for  the 
same;  that  the  account  of  sales  of  said  property  at  said  auction  is  as  fol- 
lows: 

Gross  proceeds  of  sale  of  said  realty $13,600 

Charges. 

Adyertising  in  <<Daily  Bee'' $30 

Posting  notices 5 

Commissions,  as  per  agreement 200  235 

Net  proceeds  $13,365 

y  Auctioneer. 

Subscribed  and  sworn  to  before  me  this day  of ,  19 — . 

^  Notary  Publie. 


No.  267. — Order  Fixing  Time  for  Hearing  of  Betnm. 

(§  410) 

[Title  of  Court  and  Estate.] 

Robert  Beed,  administrator  of  the  estate  of  Lewis  Reed,  de- 
ceased, having  this  day  made  and  filed  herein  a  return  to  this 
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court  of  his  proceedings  under  the  order  of  sale  of  real  estate 
made  bj  this  court  on  the  fifteenth  day  of  June,  1908,  and  having 
asked  in  said  return  for  a  hearing  thereon: 

It  is  ordered  that  the  fifth  day  of  August,  1908,  at  10  o'clock 
A.  M.  in  the  courtroom  of  this  court,  be  and  the  same  is  hereby 
fixed  as  the  time  and  place  for  the  hearing  upon  said  return;  and 
it  is  further  ordered  that  notice  of  at  least  ten  days  be  given 
thereof  by  the  clerk  of  this  court  by  notices  posted  in  three  public 
places  in  said  Sonoma  county,  and  that  such  notices  briefiy  indi« 
cate  the  land  sold,  the  sum  for  which  it  was  sold,  and  refer  to 
the  return  for  further  particulars. 

Done  in  open  court  this  twenty-first  day  of  July,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  258.— Notice  of  Hearing  of  Betnnt 

(§  410). 

[Title  of  Court  and  Estate.] 

Pursuant  to  an  order  of  this  court  made  the  twenty-first  day 
of  July,  1908,  notice  is  hereby  given  that  the  fifth  day  of  August, 
1908,  at  10  o'clock  A.  M.  of  that  day,  and  the  courtroom  of  this 
court,  at  the  courthouse,  in  the  city  of  Santa  Rosa  in  said 
Sonoma  county,  have  been  appointed  as  the  time  and  place  for  a 
hearing  upon  the  return  of  the  proceedings  of  Robert  Reed,  ad- 
ministrator of  the  estate  of  Lewis  Reed,  deceased,  under  an  order 
of  this  court  dated  June  15,  1908,  authorizing  said  administrator 
to  sell  certain  real  estate  situated  in  said  Sonoma  county,  Cali- 
fornia, being  [here  insert  description  of  property],  which  said 
administrator  has  sold  at  public  sale  for  six  thousand  one  hun- 
dred dollars,  to  the  person  named  in  said  return,  to  which  ref- 
erence is  hereby  made  for  further  particulars ;  and  notice  is  also 
hereby  given  that  any  person  interested  in  said  estate  may  appear 
at  the  time  and  place  above  mentionedi  and  file  written  objections 
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to  the  confirmation  of  said  sale,  and  may  be  heard  and  produce 
witnesses  in  support  of  his  objections. 
Dated  twenty-second  day  of  July,  1908. 

A.  C.  STEWART, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk. 


No.  269.— Another  Form  of  Notice. 

In  the  Matter  of  the  Estate  of 


Deceased. 

Notice  by  Clerk  of  the  Time  and  Place  Appointed  for  a  Hearing 
upon  the  Return  of  Sale  of  Real  Estate. 

Pursuant  to  an  order  of  the  clerk  of  this  court  made  on  the 
day  of ,  190 — ,  notice  is  hereby  given  that day, 


the day  of ,  190 — ,  at  10  o'clock,  A.  M.,  at  the  court- 
room of  department  No.  ,  probate — ^thereof,  at  in 

said  city  and  county  of  San  Francisco,  state  of  California,  have 
been  appointed  as  the  time  and  place  for  a  hearing  upon  the  re- 
turn to  this  court  of  the  proceedings  of ,  of ,  de- 
ceased, under  the  ,  authorizing  the  sale  of  certain  real 

estate,  when  and  where  any  person  interested  in  said  estate  may 
appear  and  file  written  objections  to  the  confirmation  of  the  sale, 
and  may  be  heard,  and  may  produce  witnesses  in  the  support 
of  his  objections. 

The  following  is  a  brief  description  of  the  property  sold,  the 

same  being  situated  in  the  ,  county  of  ,  state  of 

California;  ■ 

For  further  particulars,  reference  is  hereby  made  to  the  return 
on  file  in  my  office. 

Dated  at  San  Francisco,  this  ^—  day  of ,  190 — . 


aerk. 
By , 


Deputy  Clerk. 
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State  of  Calif  omiay 

City  and  County  of  San  Francisco, 

,  being  duly  sworn,  deposes  and  says:  That  he  is  a  free 


male  citizen  of  the  United  States,  and  resident  of  said  city  and 
county;  that  he  is  over  twenty-one  years  of  age,  and  was  at  the 
time  of  posting  the  above  notice;  that  he  is  not  interested  in  the 
matter  of  the  above  proceeding,  and  is  in  no  way  disqualified 
from  testifying  thereto ;  and  he  further  deposes  and  says  that  on 

the day  of ,  190 — ,  he  posted  three  notices,  of  which 

the  above  is  a  true  copy,  in  three  different  public  places  in  the 
city  and  county  of  San  Francisco,  one  of  which  was  at  the  place 

at  which  the  court  is  held,  one  at  the  City  Hall, and  one 

at  the  Union  Ferry  Building,  in  said  city  and  county. 


Subscribed  and  sworn  to  before  me,  this day  of 

190— w 


Deputy  County  Clerk. 
(Form  used  in  clerk's  ofiSce  in  San  Francisco.) 


No.  260. — Objections  to  Confirmation  of  Sale. 

(§§  411,  412). 
[Title  of  Court  and  Estate.] 

Now  comes  Mary  Beed  and  opposes  the  confirmation  of  the 
sale  of  real  estate  heretofore  made  herein  by  Robert  Beed,  ad- 
ministrator of  the  above-entitled  estate,  and  for  cause  of  op- 
position alleges: 

That  she  is  one  of  the  heirs  of  said  Lewis  Beed,  deceased. 

That  said  sale  mentioned  in  the  return  of  said  administrator, 
filed  herein  on  July  1,  1908,  was  not  legally  or  fairly  conducted, 
in  this,  that  Jennie  Burbank  offered  for  the  property  on  sale 
six  thousand  five  hundred  dollars,  but  the  auctioneer,  witfiout 
valid  reason  therefor,  rejected  her  bid,  and  sold  said  property 
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for  a  less  sum,  to  wit,  six  thousand  one  hundred  dollars;  that 
said  Jennie  Burbank  was  a  bona  fide  and  responsible  bidder, 
being  ready  and  willing  to  pay  the  amount  of  her  bid. 

That  the  notice  of  said  sale  was  neither  posted  nor  published 
as  required  by  law. 

Wherefore  contestant  prays  that  said  sale  be  vacated  and  its 
confirmation  be  refused  by  this  court. 

MART  REED, 
Contestant. 
A.  C.  WILLIAMS, 

Attorney  for  Contestant. 


No.  261. — Order  Oonflrming  Sale. 

(§  413) 
[Title  of  Court  and  Estate.] 

Robert  Reed,  the  administrator  of  the  estate  of  Lewis  Reed, 
deceased,  having  made  to  thier  court  and  filed  in  the  ofiSce  of  the 
clerk  thereof  a  return  of  his  proceedings  under  the  order  of  sale 
herein;  and  said  matter  coming  on  regularly  this  day  to  be  heard ; 
and  it  being  proved  to  the  court  that  in  pursuance  of  said  order 
of  sale,  and  as  ordered  by  the  court,  the  clerk  of  this  court  caused 
notice  of  the  time  and  place  of  holding  said  sale  to  be  posted 
in  three  of  the  most  public  places  in  the  county  of  Sonoma,  in 
which  the  land  ordered  to  be  sold  is  situated,  and  to  be  published 
in  the  "Sonoma  Times,"  a  newspaper  printed  and  published  in 
said  county,  for  three  weeks  successively  next  before  such  sale, 
in  which  order  of  sale  and  notice  the  real  estate  to  be  sold  was 
described  with  common  certainty,  as  follows,  to  wit :  [Here  insert 
description.] 

And  it  being  further  proved  to  the  court  that  at  said  sale  Enos 
Drew  became  the  purchaser  of  said  real  estate  for  the  sum  of  six 
thousand  one  hundred  dollars,  he  being  the  highest  bidder,  and 
said  amount  being  the  highest  sum  bid;  that  said  sale  was  in 
all  respects  legally  made  and  fairly  conducted ;  and  that  the  sum 
bid  was  not  disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum,  as  above  specified,  cannot  be  obtained. 
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And  all  and  singular  the  law  and  the  premises  being  bj  the 
eourt  fully  understood  and  considered,  it  is  by  the  court  ordered, 
adjudged  and  decreed  that  the  said  sale  be  and  the  same  hereby 
is  confirmed  and  approved;  and  said  administrator  is  hereby 
directed  to  execute  to  said  purchaser  a  proper  conveyance  of  said 
real  estate. 

Done  in  open  court  this  fifth  day  of  August,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  262.^^Another  Form  of  Oonflrmation. 

[Title  of  Court  and  Estate.] 
,  the  administrator  of  the  estate  of  ,  deceased, 


having  made  to  this  court  and  filed  in  the  office  of  the  clerk 
thereof  a  return  of  the  sale  of  the  real  estate  hereinafter  de- 
scribed, verified  by  affidavit,  and  the  matter,  after  due  notice 
given,  as  required  by  law,  and  an  order  of  this  court  made  and 
entered  herein  on  the day  of ,  19 — ,  coming  on  reg- 
ularly to  be  heard  this  day  of ,  19 — ,  and  upon 

the  proofs  adduced,  it  appearing  to  the  satisfaction  of  this  court 
that,  as  required  by  law,  said  administrator  caused  due  and  legal 
notice  of  the  sale  of  said  real  est&te  to  be  posted  in  three  of  the 

most  public  places  in  the  county  of -— ,  state  of  ,  in 

which  said  county  said  real  estate  is  situated,  and  to  be  pub- 
lished in  the  ** Daily  Call,"  a  newspaper  printed  and  published 
in  said  county  [or  if  the  sale  was  made  at  public  auction,  ''three 
weeks"]  for  two  weeks  successively  next  before  the  day  on  or 
after  which  the  sale  was  to  be  made,  in  which  notice  the  real 
estate  to  be  sold  was  described  with  common  certainty;  that 

having  bid  the  sum  of dollars  for  said  real  estate. 

said  administrator,  on  the day  of ,  19 — ,  accepted 

said  bid,  and  sold  said  real  estate  to  said for  the  said  sum 

of  dollars;  that  said  sale  was  legally  made  and  fairly 

conducted;  that  dollars,  the  sum  bid,  is  not  dispropor- 
tionate to  the  value  of  the  property  sold;  that  a  sum  exceeding 
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• 

said  bid  at  least  ten  per  cent,  exclusive  of  the  expenses  of  a  new 
sale,  cannot  be  obtained ;  that  said  real  estate  has  been  appraised 

within  one  year  of  the  time  of  said  sale  ;^  that  the  sum  of 

dollars,  offered  by  said ,  is  more  than  ninety  per  cent  of 

the  appraised  value  of  said  real  estate;*  and  that  the  said  ad- 
ministrator in  all  things  proceeded  and  conducted  such  sale  as 
by  the  statute  in  such  case  made  and  provided; 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  said  sale 
of  the  real  estate  hereinafter  described  be  and  the  same  is  hereby 
confirmed,  approved  and  declared  valid,  and  the  proper  and  legal 
conveyances  of  said  real  estate  are  hereby  directed  to  be  exe- 
cuted to  said  by  said  administrator;  said  real  estate  is 

described  as  follows,  to  wit:  [here  insert  description.] 

Dated ,  19—. 


Judge  of  the  Court 


No.  263.— Order  Oonflrming  Sale  to  Advanco  Bidder. 

(§§  413,  414) 

[Title  of  Court  and  Estate.] 

Robert  Reed,  administrator  of  the  estate  of  Lewis  Reed,  de- 
ceased, having  made  to  this  court  and  filed  in  the  office  of  the 
clerk  thereof  a  return  of  his  proceedings  under  the  order  of  sale 
herein ;  and  said  matter  having  come  on  regularly  this  day  to  be 
heard ;  and  it  having  been  proved  to  the  court  that  in  pursuance 
of  said  order  of  sale,  and  as  ordered  by  the  court,  the  clerk  of 
this  court  caused  notice  of  the  time  and  place  of  holding  said 
sale  to  be  posted  in  three  of  the  most  public  places  in  the  county 
of  Sonoma,  in  which  the  land  ordered  to  be  sold  is  situated,  and 
to  be  published  in  the  '' Sonoma  Times,''  a  newspaper  printed  and 
published  in  said  county,  for  three  weeks  successively  next  be- 
fore such  sale,  in  which  order  of  sale  and  notice  the  real  estate 
to  be  sold  was  described  with  common  certainty,  as  follows,  to 
wit:  [Here  insert  description.] 

1  Omit  this  recital  when  the  sale  >  Omit  thig  recital  when  the  salo 

by  public  auction.  was  by  public  auction. 
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And  it  having  been  further  proved  to  the  court  that  at  said 
sale  Enos  Drew  became  the  purchaser  of  said  real  estate  for  six 
thousand  one  hundred  dollars,  such  sum  being  the  highest  amount 
bid. 

And  it  now  appearing  that  Laura  Lathrop,  a  responsible  per- 
son, comes  in  open  court  and  in  writing  offers  for  said  real 
estate  the  sum  of  seven  thousand  dollars  upon  the  terms  specified 
in  the  order  of  sale: 

The  said  offer  of  said  Laura  Lathrop  is  therefore  hereby  ac- 
cepted; and  it  is  ordered  that  the  sale  be  and  the  same  hereby 
is  approved  and  confirmed  to  her,  and  said  administrator  is 
hereby  directed  to  execute  to  her  a  proper  conveyance  of  said  real 
estate. 

Done  in  open  court  this  tenth  day  of  August,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  264. — Another  Order  of  Confirmation  to  Advance  Bidder. 

[Title  of  Court  and  Estate.] 
,  the  administratrix  of  the  estate  of ,  deceased, 


having  made  to  this  court  and  filed  in  the  ofSce  of  the  clerk 
thereof  a  return  of  the  sale  of  certain  real  estate  belonging  to  the 
estate  of  said  decedent,  verified  by  afSdavit,  and  the  matter, 
after  due  notice  given,  as  required  by  law,  and  an  order  of  this 

court  entered ,  19 — ,  coming  on  regularly  to  be  heard 

this day  of ,  19 — ,  and  upon  the  proofs  adduced,  it 

duly  appearing  to  the  satisfaction  of  this  court, — 

That,  as  required  by  law,  said  administratrix  caused  due  and 
legal  notice  of  the  sale  of  said  real  estate  to  be  posted  up  in 

three  of  the  most  public  places  in  said  county  of  ,  in 

which  the  real  estate  ordered  to  be  sold  is  situated,  and  to  be 
published  in  the  "Daily  Sun,"  a  newspaper  printed  and  pub- 
lished in  the  same  county,  for  two  weeks  successively  next  before 
the  day  on  or  after  which  the  sale  was  to  be  made,  in  which  notice 
the  real  estate  to  be  sold  was  described  with  common  certainty; 
that  ,  having  bid  the  sum  of  nine  hundred  dollars  for 
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said  real  estate,  said  administratrix,  on  the day  of — , 

19 — ,  accepted  said  bid,  and  sold  said  real  estate  to  said 

for  the  said  sum  of  nine  hundred  dollars ;  that  the  said  sale  was 
legally  made  and  fairly  conducted; 

And  now,  on  this  day,  after  due  and  legal  notice  of  this. hear- 
ing had  been  given,  and  the  return  of  sale  of  said  real  estate 

coming  on  for  hearing, comes  in  open  court,  and  bids  and 

in  writing  offers  the  sum  of  nine  hundred  and  ninety  dollars, 
being  ten  per  cent  in  advance  of  the  bid  received  and  reported 

of for  the  said  real  estate,  and  no  other  person  bidding 

or  being  willing  to  pay  any  further  or  greater  sum,  the  said  bid 

of  said ,  for  the  said  real  estate  situated  in  the  said  county 

of ^  state  of ,  and  particularly  described  as  follows : 

The  north  half  of  the  east  quarter  of  lot  No.  2,  in  the  square 
or  block  bounded  by  L  and  M  and  Third  and  Fourth  streets, 
in  the  city  of  Sacramento,  as  laid  down  on  the  official  map 
thereof,  and  the  improvements  thereon, — ^is  hereby  accepted,  and 

the  sale  of  said  property  to  said  for  said  sum  of  nine 

hundred  and  ninety  dollars  is  hereby  ordered,  approved,  and  con- 
firmed; and  the  proper  and  legal  conveyances  of  said  real  estate 

are  hereby  directed  to  be  executed  to  said by  said  admin- 

istratrix. 


No.  266.— Order  Oonflrming  Sale  Hade  Under  WHL 

(§§  380,  413) 
[Title  of  Court  and  Estate.] 

George  Martin,  executor  of  the  will  of  Alfred  Lawrence,  de- 
ceased, having  made  to  this  court  and  filed  in  the  office  of  the 
clerk  thereof  a  return  of  his  sale  on  June  10,  1908,  to  Eugene 
Hicks,  of  certain  real  property  belonging  to  the  estate  of  said 
deceased,  situated  in  the  county  of  Sonoma,  state  of  California, 
and  described  [here  insert  description] ;  and  the  matter  coming 
on  regularly  to  be  heard  this  day;  and  it  appearing  to  the  satis- 
faction of  the  court  that  said  sale  was  authorized  by  said  will  and 
was  made  as  therein  directed: 
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It  is  ordered  that  said  sale  be  and  the  same  hereby  is  eon 
firmed,  and  said  executor  is  hereby  directed  to  execute  a  proper 
conveyance  of  said  property  to  said  purchaser. 
Dated  July  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  266.— Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

It  appearing  to  the  court  that  A.  B.,  the  executor  of  the  last 
will  of  C.  D.,  deceased,  did,  on  the  third  day  of  June,  1908,  sell 
to  E.  F.  aU  that  real  estate  situated  in  the  said  city  and  county 
of  San  Francisco,  and  described  as  follows,  to  wit  [description] ; 
and  it  appearing  to  the  court  that  said  sale  was  made  as  directed 
by  said  last  will ;  and  said  matter  of  confirming  said  sale  coming 
on  this  day  to  be  heard: 

It  is  ordered  that  said  sale  be  and  the  same  is  hereby  con- 
firmed, and  that  said  executor  execute,  acknowledge  and  deliver 
to  the  said  E.  F.  a  deed  of  said  land  and  improvements  herein- 
above described. 


No.  267.— Another  Form  of  Onkr. 

[Title  of  Court  and  Estate.] 
,  the  executor  of  the  estate  of ,  deceased,  having 


made  to  this  court  and  filed  in  the  office  of  the  clerk  thereof  a 
return  of  the  sale  of  certain  real  estate  belonging  to  the  estate 
of  said  decedent,  verified  by  affidavit,  and  the  matter  coming 
on  regularly  to  be  heard  this  day,  and  it  appearing  to  the  satis- 
faction of  the  court  that  due  and  legal  notice  of  such  hearing 
has  been  given;  that  said  sale  was  authorized  by  the  will  of 
decedent  to  be  made  without  first  procuring  from  this  court  an 
order  of  sale  thereof ;  that  said  will  has  heretofore  been  admitted 
to  probate  in  this  courts  that  due  and  legal  notice  of  the  sale 
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of  said  real  estate  was  given  as  required  by  law ;  that  said  sale 
was  legally  made  and  fairly  conducted;  that  the  sum  bid,  to 

wit,  the  sum  of dollars,  was  not  disproportionate  to  the 

value  of  the  property  sold,  and  that  a  bid  exceeding  said  sum 
at  least  ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale, 
cannot  be  had;  that became  the  purchaser  of  said  prop- 
erty at  such  sale; 

It  is  therefore  ordered  that  said  sale  of  the  said  property  which 
is  hereinafter  described  be  and  the  same  is  hereby  confirmed  to 

,  said  purchaser,  and  said  executor  is  hereby  directed  to 

execute  proper  conveyances  thereof  to  said  w 


No.  268.— Deed  of  Administrator. 

(I  414) 

This  indenture  made  the  sixth  day  of  August,  1908,  at  fhe 
eity  of  Santa  Bosa,  county  of  Sonoma,  state  of  California,  by  and 
between  Bobert  Beed,  the  duly  appointed,  qualified  and  acting 
administrator  of  the  estate  of  Lewis  Beed,  deceased,  late  of  the 
city  and  county  aforesaid,  the  party  of  the  first  part,  and  Enos 
Drew,  of  the  same  place,  the  party  of  the  second  part,  witnesseth : 

That  whereas,  on  the  fifteenth  day  of  June,  1908,  the  superior 
court  of  the  county  of  Sonoma,  state  of  California,  made  an  order 
of  sale  authorizing  the  said  party  of  the  first  part  to  sell  certain 
real  property  belonging  to  said  estate,  situated  in  the  aforesaid 
county  and  state,  and  specified  and  particularly  described  in 
said  order  of  sale,  which  order  is  now  on  file  and  of  record  in 
said  court  and  is  hereby  referred  to  and  made  a  part  of  this 
indenture ; 

And  whereas,  under  and  by  virtue  of  said  order  of  sale,  said 
party  of  the  first  part  on  the  twelfth  day  of  July,  1908,  sold  said 
real  property  subject  to  confirmation  by  said  court,  to  said  party 
of  the  second  part,  for  the  sum  of  six  thousand  one  hundred  dol- 
lars; 

And  whereas  said  court,  on  the  fifth  day  of  August,  1908,  made 
an  order  confirming  said  sale,  and  directing  a  conveyance  to  be 
executed  to  the  said  party  of  the  second  part,  a  certified  copy  of 
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which  order  of  confirmation  was  recorded  in  the  office  of  the 
coonty  recorder  of  the  county  aforesaid  on  the  sixth  day  of 
August,  1908,  at  2:45  o'clock  P.  M.,  and  which  order  of  con- 
firmation now  on  file  and  of  record  in  said  court,  with  the  said 
record  thereof  in  said  recorder's  ofiSce,  is  hereby  referred  to  and 
made  a  part  of  this  indenture ; 

Now,  therefore,  the  said  Robert  Heed,  administrator  of  the  es- 
tate of  Lewis  Beed,  deceased,  the  party  of  the  first  part,  pur- 
suant to  the  order  last  aforesaid  of  the  said  court,  for  and  in 
consideration  of  the  sum  of  six  thousand  one  hundred  dollars, 
gold  coin  of  the  United  States,  to  him  in  hand  paid  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted,  bargained,  sold  and  conveyed,  and  by  these 
presents  does  grant,  bargain,  sell  and  convey  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever,  all  the  right, 
title,  interest  and  estate  of  the  said  Lewis  Beed,  deceased,  at  the 
time  of  his  death,  and  also  all  the  right,  title  and  interest  that 
the  said  estate,  by  operation  of  law  or  otherwise,  may  have  ac- 
quired, other  than  or  in  addition  to  that  of  the  said  intestate  at 
the  time  of  his  death,  in  and  to  all  that  certain  real  property  sit- 
uated in  said  county  of  Sonoma,  state  of  California,  and  particu- 
larly described  as  follows,  to  wit:  The  NW.  %  of  the  SW.  % 
of  sec.  10,  in  township  8  north,  range  13  west,  Mount  Diablo 
Meridian. 

Together  with  the  tenements,  hereditaments  and  appurtenances 
whatsoever  to  the  same  belonging  or  in  anywise  appertaining; 

To  have  and  to  hold,  all  and  singular,  the  above-mentioned 
and  described  premises,  together  with  the  appurtenances,  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns  forever. 

In  witness  whereof,  the  said  party  of  the  first  part,  adminis- 
trator as  aforesaid,  has  hereunto  set  his  hand  and  seal  the  day 
and  year  first  above  written. 

ROBERT  REED, 
Administrator  of  the  Estate  of  Lewis  Reed,  Deceased. 

State  of  California 
County  of  Sonoma, 

On  this  seventh  day  of  August,  1908.  before  me,  H.  N.  Snow, 
a  notary  public  in  and  for  the  said  county  of  Sonoma,  state  of 
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California,  personally  appeared  Robert  Beed,  known  to  me  to 
be  the  person  whose  name  is  subscribed  to  the  within  instru- 
ment, as  the  administrator  of  the  estate  of  Lewis  Reed,  deceased, 
and  acknowledged  to  me  that  he,  as  such  administrator,  executed 
the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal  at  the  said  county  of  Sonoma,  the  day  and  year 
in  this  certificate  first  above  written. 

H.  N.  SNOW, 
Notary  Publie. 


No.  269. — Order  Vacating  Sale  for  Inadequacy  of  Price. 

(§  411) 
[Title  of  Court  and  Estate.] 

The  return  of  the  proceedings  on  the  sale  of  real  estate  in  the 
matter  of  the  above-entitled  estate  coming  on  to  be  heard  this 
day;  and  it  appearing  to  the  court  that  the  sum  bid  at  the  sale 
returned  as  aforesaid  was  disproportionate  to  the  value  of  the 
property  offered  for  sale ;  and  it  appearing  that  a  sum  exceeding 
the  sum  bid  and  reported  at  least  ten  per  cent — exclusive  of  the 
expenses  of  a  new  sale— can  be  obtained ; 

It  is  ordered  that  said  sale  be,  and  the  same  hereby  is,  vacated ; 
and  it  is  further  ordered  that  the  administrator  of  said  estate 
proceed  under  the  order  of  sale  heretofore  made  by  this  court 
on  the  fifteenth  day  of  June,  1908,  and  make  a  resale  of  said 
real  estate,  giving  notice  of  such  resale  and  conducting  it  in  all 
respects  as  if  no  previous  sale  had  been  made. 

Done  in  open  court  this  fifth  day  of  August,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 
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No.  270.— Notice  of  Motion  to  Vacate  Bale  for  NoncompUaace 

with  Bid. 

(§  414) 
[Title  of  Court  and  Estate.] 

To  Enos  Drew: 

Tou  will  please  take  notice  that  on  Friday,  August  23,  1908, 
at  10  o'clock  in  the  forenoon,  in  the  courtroom  of  said  court, 
at  the  courthouse  in  the  above-named  county,  Robert  Reed,  ad- 
ministrator of  the  above-entitled  estate,  will  move  the  court  to 
set  aside  the  sale  of  real  estate  heretofore  made  to  you  on  the 
fifth  day  of  August,  1908,  and  order  a  resale  of  said  property,  to 
wit:  [Here  describe  the  land.] 

Said  motion  will  be  made  on  the  ground  that  you  refuse  and 
neglect  to  comply  with  the  terms  of  said  sale ;  and  will  be  based 
upon  the  petition  of  the  administrator  for  an  order  to  sell  said 
real  estate,  the  order  of  the  court  directing  the  sale  to  be  made, 
the  notice  of  sale,  and  the  return  of  sale,  and  upon  all  the  papers 
and  records  on  file  in  the  matter  of  said  estate. 

Dated  August  15,  1908. 

ROBERT  REED, 
Administrator  of  Estate  of  Lewis  Reed,  Deceased. 


No.  271. — Order  for  Resale  on  Failure  of  Pnrohaier  to  Comply 

with 


(§  414) 
[Title  of  Court  and  Estate.] 

The  motion  of  Robert  Reed,  administrator  of  the  estate  of 
Lewis  Reed,  deceased,  to  set  aside  and  annul  a  sale  of  certain 
real  property  of  said  estate  [here  describe  the  property]  coming 
on  regularly  this  day  for  hearing;  and  it  appearing  that  notice 
of  the  motion  has  been  duly  served  upon  Enos  Drew,  the  pur- 
chaser at  said  sale;  and  it  further  appearing  that  said  purchaser 
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refuses  and  neglects  to  comply  with  the  terms  of  said  sale,  in 
this,  that  he  refuses  to  pay  the  balance  of  the  purchase  price  due : 

It  is  therefore  ordered  that  the  said  sale  heretofore  made  to 
said  Enos  Drew  by  said  administrator  on  July  12,  1908,  be  and 
the  same  hereby  is  vacated  and  annulled ;  that  the  order  made  on 
August  5,  1908,  approving  said  sale,  so  far  as  the  same  confirms 
the  sale  to  said  Enos  Drew,  be  and  the  same  hereby  is  vacated 
and  annulled. 

And  it  is  further  ordered  that  said  administrator  proceed  un- 
der the  order  heretofore  made  by  this  court  on  the  fifteenth  day 
of  June,  1908,  and  make  a  resale  of  said  real  estate,  giving  due 
notice  of  such  resale  and  conducting  it  in  all  respects  as  if  no 
previous  sale  had  been  made. 

Done  in  open  court  this  twenty-third  day  of  August,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  272.— Another  Form  of  Order. 
[Title  of  Court  and  Estate.] 

Now,  on  this day  of ,  19 — ,  the  motion  of , 

administrator  of  the  estate  of ,  deceased,  to  annul  and  set 

aside  the  sale  of  certain  real  property  of  said  estate,  which  is 
hereinafter  described,  coming  on  regularly  for  hearing;  and  it 
appearing  that  due  notice  of  this  motion  has  been  regularly  served 

upon ,  the  person  to  whom  said  sale  was  made  and  to  whom 

said  sale  was  thereafter  confirmed  by  the  order  of  this  court 

on  the day  of ,  19 — ;  and  it  appearing  that  said 

has  heretofore  refused  and  neglected,  and  still  does  re- 
fuse and  neglect,  to  comply  with  the  terms  of  said  sale  in  this 
[here  state  in  what  particular  he  has  not  complied  with  the 
terms  of  sale] : 

It  is  therefore  ordered  that  the  sale  of  said  property  hereto- 
fore made  to  said by  said  administrator  be  and  the  same 

is  hereby  vacated  and  annulled,  and  that  the  order  of  this  court, 

made  and  entered  on  the day  of ,  19 — ,  approving 

the  sales  made  by  said  administrator,  so  far  as  the  same  con- 
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firms  the  sale  to  said of  said  real  property,  is  vacated  and 

amxulled; 

The  real  property  hereinbefore  referred  to  is  described  as  fol- 
lows, to  wit:  [Here  insert  description]. 

And  said  administrator  is  hereby  authorized  and  directed  to 
proceed  under  the  order  of  sale  heretofore  made  and  entered 

by  this  court  on  the day  of ,  19 — ,  and  to  do  all 

things  in  the  premises  under  said  order  as  though  said  sale  and 
the  order  confirming  the  same  had  not  been  made. 


No.  278.— Additional  Bond  of  AdminiBtrator. 

(§  250) 
[Title  of  Court  and  Estate.] 

Enow  all  men  by  these  presents,  that  we,  Robert  Beed,  as 
principal,  and  Randolph  Randall  and  Rufus  Root,  as  sureties, 
are  held  and  firmly  bound  to  the  state  of  California  in  the  sum 
of  ten  thousand  dollars,  lawful  money  of  the  United  States,  to  be 
paid  to  the  said  state  of  California,  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  sixteenth  day  of  June, 
1908. 

The  condition  of  the  above  obligation  is  such  that  whereas 
an  order  was  made  on  the  fifteenth  day  of  June,  1908,  by  the 
superior  court  of  the  county  of  Sonoma,  state  of  California,  au- 
thorizing the  above-named  principal,  as  administrator  of  the 
estate  of  Lewis  Reed,  deceased,  to  sell  certain  real  property  be- 
longing to  said  estate,  and  requiring  that  an  additional  bond  be 
executed  by  said  administrator  in  the  sum  above  named: 

Now,  therefore,  if  the  said  Robert  Reed,  as  such  administrator, 
shall  faithfully  execute  the  duties  of  the  trust  according  to  law, 
then  this  obligation  shall  be  void;  otherwise  it  shall  remain  in 
full  force  and  effect. 

ROBERT  REED.  [Seal] 

RANDOLPH  RANDALL.      [Seal] 
RUFUS  ROOT,  [Seal] 
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State  of  Calif  orma,  I 
County  of  Sonoma,  j 

Randolph  Randall  and  Rufus  Root,  the  sureties  named  in  the 
above  bond,  first  being  duly  sworn,  each  for  himself  says  that  he 
is  a  householder  and  resident  within  said  state,  and  is  worth  the 
said  sum  of  ten  thousand  dollars  over  and  above  all  his  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution. 

RANDOLPH  RANDALL. 

RUPUS  ROOT. 

Subscribed  and  sworn  to  before  me,  this  sixteenth  day  of  June, 
1908. 

H.  N.  SNOW, 
Notary  Public 


No.  274.— Bond  Given  on  Sale  of  Contract  to  Purchase  Land. 

(§  432) 
{Title  of  Court  and  Estate.] 

Enow  all  men  by  these  presents,  that  we,  Walter  Wallace,  as 
principal,  and  Henry  Hansen  and  Rudolph  Ralston,  as  sureties, 
are  held  and  firmly  bound  unto  Adam  Bamum,  administrator  of 
the  estate  of  Warren  Clark,  deceased,  for  himself  and  in  trust 
for  said  estate  and  the  persons  interested  therein,  in  the  sum 
of  four  thousand  dollars,  to  be  paid  to  said  administrator  or  his 
successors,  for  which  payment  well  and  truly  to  be  made  we 
bind  ourselves,  our  and  each  of  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  fourth  day  of  June,  1908. 

The  condition  of  the  above  obligation  is  such  that  whereas  War- 
ren Clark,  now  deceased,  did  on  the  first  day  of  January,  1908, 
enter  into  a  contract  in  writing  with  Frederick  White  to  pur- 
chase the  following  described  real  property,  to  wit  [description] ; 
and  whereas  said  contract  has  not  been  fully  completed;  and 
whereas  said  Adam  Barnum,  as  administrator  of  the  estate  of 
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said  Warren  Clark,  deceased,  has  sold  said  contract  of  purchase 
and  the  interest  of  said  decedent  therein  to  Walter  Wallace,  who 
has  purchased  the  same  and  agreed  to  perform  all  of  the  cove- 
nants in  said  contract  and  make  all  payments  now  due  or  which 
shall  become  due  thereon;  and  whereas  said  sale  was  made  in 
pursuance  of  an  order  of  the  superior  court  of  the  county  of 
Sonoma,  state  of  California ; 

Now,  therefore,  if  all  the  conditions  of  the  said  contract  of 
purchase  which  by  the  terms  therein  were  to  be  performed  by 
said  Warren  Clark,  deceased,  shall  be  fully  performed  by  said 
Walter  Wallace,  and  if  he  shall  well  and  truly  pay  all  sums 
which  are  due,  or  which  may  become  due  on  said  contract,  and 
save  said  Adam  Bamum,  the  administrator  of  said  estate,  and 
said  estate,  and  all  persons  interested  therein,  harmless  by  rea- 
son of  and  from  said  contract  of  purchase,  then  this  obligation 
flhall  be  void;  otherwise  it  shall  remain  in  full  force  and  effect. 

WALTER  WALLACE.      [Seal] 
HENRY  HANSEN.  [Seal] 

RUDOLPH  RALSTON.     [Seal] 
[Justification  as  in  the  preceding  form.] 

Pz«b«U  Law — 81 
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CHAPTER  XXIV. 

MORTGAGE  OP  REAL  PBOPEBTY. 

No.  275.  Petition  for  order  to  mortgage. 

No.  276.  Another  form  of  petition. 

No.  277.  Another  form  of  petition. 

No.  278.  Order  to  show  cause  against  mortgage. 

No.  279.  Order  authorizing  mortgage. 

No.  280.  Mortgage  by  administrator. 

No.  281.  Another  form  of  mortgage. 

No.  282.  Another  form  of  mortgage. 

No.  275.— Petition  for  Order  to  Mortgage. 

(§440) 
[Titk  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid ; 

The  petition  of  Robert  Reed,  as  administrator  of  the  estate  of 
Lewis  Reed,  deceased,  respectfully  represents : 

That  said  Lewis  Reed  died  on  the  first  day  of  February,  1908, 
in  the  county  of  Sonoma,  state  of  California;  and  that  at  the 
time  of  his  death  he  was  a  resident  of  said  county  and  left  therein 
an  estate  consisting  of  real  and  personal  property  valued  at  less 
than  ten  thousand  dollars. 

That  thereafter,  on  the  fifteenth  day  of  March,  1908,  this  court, 
by  an  order  duly  made  and  entered,  appointed  your  petitioner 
(the  said  Robert  Reed)  administrator  of  said  estate;  that  there- 
after on  the  same  day  he  duly  qualified  as  such  administrator, 
and  was  duly  granted  letters  of  administration ;  and  that  he  ever 
since  has  been  and  now  is  the  duly  appointed,  qualified  and  act- 
ing administrator  of  said  estate. 

That  thereafter  your  petitioner  caused  to  be  published  due  and 
legal  notice  to  the  creditors  of  said  deceased,  and  on  April  1, 
1908,  duly  returned  to  this  court  a  true  inventory  and  appraise- 
ment of  all  the  estate  of  said  decedent  which  has  come  to  his  pos- 
session or  knowledge,  all  of  which  more  fully  appears  from  the 
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papers  on  file  in  the  clerk's  office  and  the  records  of  this  court 
in  the  matter  of  said  estate,  to  which  reference  is  hereby  made. 

That  the  personal  property  which  has  come  into  hands  of  your 
petitioner  amounts  in  value  to  fifteen  hundred  dollars,  and  that 
no  part  thereof,  except  three  hundred  dollars  in  cash,  remains 
undisposed  of  in  his  hands. 

That  the  time  for  the  presentation  of  claims  against  the  estate 
has  expired;  that  all  outstanding  debts  and  claims  against  said 
decedent  have  been  paid,  except  a  certain  mortgage  hereinafter 
described;  that  all  the  charges  and  expenses  of  administration 
which  already  have  accrued  have  been  paid;  that  the  charges 
and  expenses  of  administration  which  will  or  may  accrue  dur- 
ing the  administration  are  estimated  by  your  petitioner  at  two 
hundred  and  ninety  dollars. 

That  the  heirs  of  the  deceased  are  Mary  Reed,  his  widow,  and 
Robert  Reed  and  Frank  Reed,  his  sons;  that  said  deceased  died 
intestate,  and  therefore  left  no  devisees  or  legatees. 

That  there  is  a  certain  tract  of  land  belonging  to  said  estate 
and  situated  in  said  Sonoma  county,  state  of  California,  being 
the  NW.  %  of  the  SW.  %  of  sec.  10,  township  8  north,  range 
13  west.  Mount  Diablo  Meridian ;  that  on  said  real  property  there 
is  a  subsisting  mortgage  executed  by  the  decedent  in  his  life- 
time on  June  1,  1906,  to  secure  the  payment  of  fifteen  hundred 
dollars  by  him  to  C.  H.  Pinckney;  that  said  mortgage  has  been 
duly  presented  and  allowed  as  a  claim  against  the  estate ;  that 
said  mortgage  is  due  and  payable  on  June  1,  1908 ;  that  the  mort- 
gagee, said  C.  H.  Pinckney,  has  notified  your  petitioner  that  he 
will  institute  foreclosure  proceeding  to  enforce  the  payment  of 
said  mortgage  on  June  2,  1908,  if  it  is  not  paid  by  that  time; 
that  the  amount  of  said  mortgage,  with  the  interest  that  will 
have  accrued  by  said  June  1,  1908,  is  sixteen  hundred  and  five 
dollars;  and  that  said  estate  has  no  funds  with  which  to  pay 
said  mortgage. 

That  a  foreclosure  of  said  mortgage  by  the  said  mortgagee 
will  be  highly  injurious  to  the  interests  of  the  estate  and  those 
interested  therein  for  these  reasons :  The  real  estate  market  in  this 
county  is  now  greatly  depressed,  and  a  forced  sale  of  said  en- 
cumbered land  would  not,  in  the  opinion  of  your  petitioner, 
realize  over  sixty  per  cent  of  its  appraised  value.    It  is  the  judg- 
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ment  of  real  estate  dealers  and  also  of  your  petitioner,  however, 
that  the  present  depression  is  temporary  only,  and  that  within 
three  years  the  real  estate  market  in  this  county  will  again  be 
normal.  Moreover,  the  encumbered  premises  are  set  out  en- 
tirely to  Newton  pippin  apple  trees  of  three  years'  growth.  This 
orchard  is  in  excellent  condition  and  is  rapidly  increasing  in 
value — ^so  rapidly,  indeed,  your  petitioner  is  advised  and  believes, 
that  the  property  will  double  in  value  within  the  next  three  years. 
Its  value  now  is  six  thousand  dollars.  Hence  your  petitioner  is 
of  the  opinion  that  a  present  sale  of  said  property  would  be 
highly  injurious  and  detrimental  to  the  interests  of  the  heirs  of 
the  decedent. 

Your  petitioner  therefore  alleges  that  it  is  for  the  advantage 
of  said  estate  to  raise  sufficient  money  by  a  mortgage  of  said 
described  real  property  wherewith  to  pay  and  discharge  said  sub- 
sisting mortgage  thereon. 

Wherefore  your  petitioner  prays  for  an  order  of  this  court 
empowering,  and  directing  him,  as  the  administrator  of  said 
estate,  to  borrow  the  sum  of  sixteen  hundred  and  five  dollai^,  or 
such  lesser  sum  as  shall  to  the  court  seem  meet,  wherewith  to 
pay  the  said  subsisting  mortgage  hereinbefore  described,  for  a 
period  of  not  less  than  three  years,  at  a  rate  of  interest  not  ex- 
ceeding eight  per  cent  per  annum,  payable  annually  during  said 
period;  and  to  mortgage  to  the  lender  of  such  money  to  secure 
the  repayment  of  such  loan,  the  hereinbefore  described  real  prop- 
erty; and  that  in  said  mortgage  he  be  permitted  to  mak^  such 
covenants  as  are  usually  in  such  instruments  contained  and  not 
contrary  to  the  provisions  of  law  in  this  regard. 

ROBERT  REED, 
Petitioner. 
L.  C.  JEFFERSON, 

Attorney  for  Petitioner. 

State  of  California,^ 
County  of  Sonoma,  C 

Robert  Reed,  the  petitioner  above  named,  first  being  duly  sworn, 
deposes  and  says  that  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof;  that  the  same  is  true  of  his  own 
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knowledge,  except  as  to  the  matters  therein  stated  on  his  informa- 
tion and  belief,  and  as  to  those  matters  that  he  believes  it  to  be 
true. 

ROBERT  REED. 

Subscribed  and  sworn  to  before  me  this  first  day  of  May,  1908. 

H.  N.  SNOW. 
Notary  Publio. 


No.  276.— Another  Form  of  Petition. 
[Title  of  Court  and  Estate.] 

The  petition  of  respectfully  shows:  That  he  is  the 

administrator  of  the  estate  of ,  deceased,  which  is  now  in 

course  of  administration  in  this  court; 

That  the  names  of  the  legatees  and  devisees  of  said  decedent 
are  as  follows,  to  wit  [here  insert  names] ;  and  that  the  names  of 
the  heirs  of  said  deceased,  so  far  as  known  to  petitioner,  are  as 
follows,  to  wit  [here  insert  names] : 

That    there  belongs  to  said  estate  in  fee  all  that  certain  real 

property  situated  in  the ,  county  of ,  state  of , 

known  and  described  as  follows,  to  wit  [here  insert  description 
of  property] ; 

That  the  value  of  said  realty  is  about  $ ,and  the  annual 

rents,  issues,  and  profits  thereof  amount  to  about  the  sum  of 

* ; 

That  the  following  claims  have  been  duly  presented  and  al- 
lowed, and  are  on  file  herein,  and  are  ranked  among  the  ac- 
knowledged debts  of  said  estate,  viz.  [herein  insert  claims] ; 

That  the  following  legacies  are  due  from  said  estate,  viz.,  to 
^  the  sum  of  $ ,  etc. ; 

That  the  charges  and  expenses  of  administration  amount  to 

$ ; 

That  there  is  a  subsisting  mortgage  upon  said  property,  made, 

executed,  and  delivered  by  said  decedent  in  his  lifetime  to , 

to  secure  the  payment  of  a  certain  promissory  note  described  in 

■aid  mortgage,  for  the  sum  of  $ ,  together  with  interest 

thereon,  at  the  rate  of per  cent  per  annum,  from  the day 
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of ,  19 — ,  until  paid ;  that  there  is  now  due,  owing,  and 

unpaid  on  said  mortgage  the  sum  of  $ ,  making  a  total  in- 
debtedness of  said  estate,  which  it  is  necessary  should  be  paid,  of 

$ ; 

That  it  is  to  the  best  interest  of  said  estate  that  said  property 
should  not  be  sold,  but  that  the  same  should  be  mortgaged  for 
the  purpose  of  raising  funds  with  which  to  pay  said  debts,  legacies, 
charges  of  administration,  mortgage,  etc.,  for  the  following  rea- 
sons, to  wit : 

a.  That  said  real  property  is  producing  a  high  rate  of  interest 
on  its  value;  that  a  portion  thereof  could  not  be  sold  without 
great  injury  to  the  residue  thereof ;  that  the  amoimt  to  be  raised 
to  pay  the  indebtedness,  etc.,  of  said  estate  amounts  to  less  than 
one-fifth  of  the  value  of  said  realty,  and  the  income  of  said  prop- 
erty will  be  sufficient  to  pay  off  said  mortgage  rapidly ; 

b.  [State  any  other  advantage  that  may  accrue  to  the  estate 
from  raising  the  required  money  by  mortgage] ; 

Wherefore  petitioner  prays  that  an  order  be  entered  herein 
authorizing,  empowering,  and  directing  the  executor  [administra- 
tor] of  said  estate  to  mortgage  said  property  for  the  purpose  of 
raising  a  sum  sufficient  to  pay  said  debts,  eto. 


No.  277. — ^Another  Form  of  PetitioiL 

[Title  of  Court  and  Estate.] 

The  petition  of  M.  D.,  the  administratrix  of  the  estate  of  C. 
D.,  deceased,  respectfully  shows : 

1.  That  said  C.  D.  died  intestate  in  the  said  city  and  county  of 
San  Francisco,  state  of  California,  on  the  sixth  day  of  May, 
1908 ;  and  that  at  the  time  of  his  death  he  was  a  resident  of  said 
city  and  county,  and  left  estate  therein  consisting  of  real  and 
personal  property. 

2.  That  on  the  twenty-sixth  day  of  May,  1903,  on  proceedings 
herein  for  that  purpose  duly  had,  your  petitioner  was,  by  thia 
court,  appointed  the  administratrix  of  the  estate  of  said  C.  D., 
deceased;  and  she,  having  thereupon  duly  qualified  as  such  ad- 
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ministratriz,  letters  of  administration  on  said  estate  were  there- 
after duly  issued  to  her  on  said  day ;  and  that  at  all  times  since  she 
has  heen,  and  now  is,  the  duly  appointed,  qualified,  and  acting  ad- 
ministratrix of  said  estate. 

That  on  the  twenty-second  day  of  August,  1908,  your  petitioner 
returned  and  filed  herein  a  true  inventory  and  appraisement  of 
all  the  property  of  said  estate. 

That  your  petitioner  has  caused  notice  to  the  creditors  of  said 
deceased  and  of  his  said  estate  to  be  published,  as  required  by 
law  and  the  order  of  this  court;  and  that  heretofore,  to  wit,  on 
May  31,  1908,  this  court  made  and  filed  herein  its  decree  declar- 
ing that  due  notice  to  said  creditors  had  been  duly  given.  That 
the  time  for  presentation  of  the  claims  of  said  creditors  has  ex- 
pired. 

That  on  the  thirteenth  day  of  August,  1908,  your  petitioner  filed 
herein  her  first  annual  account  of  her  administration  of  said  es- 
tate, which,  on  the  twenty-eighth  day  of  August,  1908,  was,  by 
this  court,  duly  approved  as  rendered.  That  by  said  account  it 
appeared  that  there  was  then  in  her  hands  belonging  to  said  es- 
tate a  cash  balance  of  eight  himdred  and  ninety  and  one  hun- 
dredths dollars.  That  she  has  since  collected  the  further  sum  of 
one  thousand  dollars,  so  that  the  total  amount  now  in  her  pos- 
session belonging  to  said  estate  is  the  sum  of  eighteen  hundred 
and  ninety  and  one  hundredths  dollars. 

That  the  other  personal  property  of  said  estate  consists  of 
promissory  notes  and  bills  receivable  for  store  accounts  which 
are  difficult  to  collect  or  realize  upon,  and  that  the  same  cannot 
be  collected  within  one  year  herefrom.  Upon  her  information 
and  belief,  she  states  that  the  total  amount  of  money  which  finally 
will  be  realized  from  said  collection  will  not  exceed  the  sum  of 
three  thousand  dollars. 

That  the  real  property  of  said  deceased  and  of  his  said  estate 
is  situated  in  the  city  and  county  of  San  Francisco,  and  is  de- 
scribed as  follows:  [Description.] 

That  the  said  lot  of  land  has  five  buildings  thereon,  which  now 
yield  a  monthly  rental  of  one  hundred  and  ten  dollars.  That 
the  value  of  said  real  property,  as  set  forth  in  said  appraisements 
on  file  herein,  is  the  sum  of  twenty  thousand  seven  hundred  itnd 
sixty-eight  dollara. 
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That  said  real  property  is  encumbered  by  (1)  a  mortgage  to 
secure  the  payment  of  two  thousand  dollars  by  said  deceased,  the 
claim  wherefor  has  been  presented  and  allowed  herein  as  a  debt 
of  said  estate,  and  (2)  a  lease  for  five  years  from  March  1,  1906, 
covering  the  southwest  corner  of  said  lot  fronting  thirty-one  and 
a  half  feet  on  Filbert  street  by  ninety  feet  on  Fillmore  street. 

That  claims  of  the  creditors  of  said  deceased  and  of  his  said 
estate  have  been  presented,  approved  and  filed  herein  as  follows : 


Claimant. 

Character  of  Claim. 

Amount  due. 

T.  &B. 

Merchandise 

$1049  79 

P.  C.  C.  a  M.  Co. 

€i 

330  00 

O.L. 

ti 

27  75 

There  has  been  paid  on  account  of  the  above  claims  and  of  the 
interest  thereon  the  sum  of  eleven  hundred  and  seventy-four  dol- 
lars. That  the  total  amount  thereof  now  due  and  unpaid  is  the 
sum  of  nine  thousand  six  hundred  and  ninety-four  and  twenty- 
seven  hundredths  dollars. 

That  there  are  no  legacies  nor  charges  of  administration  now 
due  or  unpaid.  That  it  would  be  to  the  advantage  of  said  estate 
to  borrow  the  sum  of  ten  thousand  dollars,  to  be  secured  by  a 
mortgage  on  the  hereinbefore  described  real  property,  for  the 
following  reasons,  namely: 

The  approved  claims  of  creditors  of  said  estate,  amounting  to 
about  ten  thousand  dollars,  as  hereinbefore  stated,  are  now  due 
and  must  speedily  be  paid.  The  proceeds  of  the  personal  prop- 
erty of  said  estate  cannot  be  realized  upon  within  one  or  more 
years,  and  can  then  pay  only  a  ^all  portion  of  said  indebtedness. 
Hence  money  to  pay  that  indebtedness  must  be  procured  at  once, 
either  by  a  sale  of  said  real  property  or  by  a  loan  secured  by 
mortgage  on  it.  But  the  real  estate  market  in  this  city  and 
county  is  in  a  greatly  depressed  condition,  and  a  sale  of  said  real 
property  at  this  time  would  realize,  as  your  petitioner  is  informed 
and  believes,  not  more  than  seventy-five  per  cent  of  its  said  ap- 
praised value.  In  the  judgment  of  real  estate  dealers,  if  such 
sale  be  deferred  for  two  years,  it  would  realize  for  said  estate  a 
price  equal  to,  or  exceeding,  the  said  appraised  value;  and  your 
petitioner  coincides  in  that  opinion. 
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That  the  present  rents  of  the  said  real  property  will  pay  the  in- 
terest on  such  mortgage,  and  leave  a  small  surplus  to  be  applied 
to  the  support  of  the  family  of  said  deceased. 

That  said  deceased  left  no  will  or  testament,  and  hence  no  dev- 
isees or  legatees.  That  the  heirs  and  next  of  kin  of  said  de- 
ceased are  your  petitioner,  his  surviving  wife,  and  their  iv^o  chil- 
dren, M.  D.,  aged  thirteen  years,  and  F.  C.  D.,  aged  eleven  years, 
both  residing  with  your  petitioner  in  this  city  and  county. 

Your  petitioner  alleges,  therefore,  that  it  would  be  for  the  ad- 
vantage of  said  estate  to  raise  sufiScient  money  by  a  mortgage  on 
said  described  real  property  of  said  estate  wherewith  to  pay  the 
said  approved  claims  and  debts  of  said  estate. 

Wherefore,  your  petitioner  prays  for  an  order  of  this  court 
authorizing,  empowering  and  directing  her,  as  the  administratrix 
of  said  estate,  to  borrow  the  sum  of  ten  thousand  dollars,  or  such 
lesser  sum  as  shaU  to  the  court  appear  necessary,  wherewith  to 
pay  the  debts  of  said  estate,  for  a  period  of  not  less  than  two 
years,  at  a  rate  of  interest  not  exceeding  eight  per  cent  per  an- 
num, payable  monthly  during  said  period;  and  to  mortgage  to 
the  lender  of  such  money  to  secure  to  him  the  repayment  of  such 
loan,  the  hereinbefore  described  real  property  of  said  deceased; 
and  that  in  said  mortgage  she  be  permitted  to  make  such  cove- 
nants as  are  usually  in  such  instruments  contained. 


No.  278.— Order  to  Show  Cause  Against  Mortgage. 

(§440). 

[Title  of  Court  and  Estate.] 

Robert  Beed,  as  the  administrator  of  the  estate  of  Lewis  Reed, 
deceased,  having  filed  herein  his  petition  in  due  form  praying  for 
an  order  of  this  court  authorizing  and  directing  him  to  borrow 
the  sum  of  sixteen  hundred  and  five  dollars,  or  such  lesser  sum 
as  the  court  may  deem  proper,  wherewith  to  pay  a  mortgage  sub- 
sisting on  said  estate,  and  for  the  purpose  of  securing  the  pay- 
ment of  such  loan,  to  mortgage  to  the  lender  of  such  money  that 
ceii^ain  real  property  of  said  estate  situated  in  the  county  of 
Sonoma,  state  of  California,  and  particularly  described  as  the 
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NW.  %  of  the  SW.  14  of  sec.  10,  in  township  8  north,  range  13 
west,  Mount  Diablo  Meridian; 

It  is  ordered  that  all  persons  interested  in  said  estate  appear  be* 
fore  this  court,  in  its  courtroom  at  the  courthouse  in  said  county, 
on  the  first  day  of  June,  1908,  10  o'clock  A.  M.,  to  show  cause 
why  the  prayer  of  said  petition  should  not  be  granted  and  the 
real  property  above  described  mortgaged  as  prayed  for;  and  it 
is  further  ordered  that  a  copy  of  this  order  be  published  four 
successive  weeks  next  before  said  day,  in  the  ''Sonoma  Times,'* 
a  newspaper  published  in  the  county  aforesaid. 

For  all  further  particulars  you  are  hereby  referred  to  the  peti- 
tion now  on  file  herein. 

Dated  May  1, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Ck>urt. 


No.  279.— Ordor  Authorizing  Mortgage. 

(§  440), 
[Title  of  Court  and  Estate.] 

Robert  Heed,  the  administrator  of  the  estate  of  Lewis  Beed, 
deceased,  having  on  the  first  day  of  May,  1908,  presented  to  this 
court  and  filed  herein  his  petition  praying  for  an  order  authoriz- 
ing him  to  mortgage  certain  real  property  belonging  to  said  es- 
tate and  hereinafter  described;  and  the  matter  coming  on  regu- 
larly to  be  heard  this  first  day  of  June,  1908,  upon  proof  to  the 
satisfaction  of  this  court  of  the  due  publication  of  the  order  to 
show  cause  as  required  by  law  and  ordered  by  this  court;  and 
no  objections  being  made  to  the  granting  of  this  order;  and  sat- 
isfactory proof  being  made  to  the  court  that  it  is  for  the  best 
interests  and  to  the  advantage  of  said  estate  to  make  said  mort- 
gage; 

It  is  therefore  ordered  that  said  Robert  Reed,  as  said  admin- 
istrator, be  and  he  hereby  is  authorized,  empowered  and  directed 
to  execute  a  mortgage  on  that  certain  tract  of  land  belonging  to 
said  estate  and  situated  in  Sonoma  county,  California,  being  the 
NW,  %  of  the  SW.  %  of  sec,  10,  in  township  8  north,  range  13 
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west,  Mount  Diablo  Meridian.  And  it  is  further  ordered  that 
the  purpose  of  said  mortgage  is  to  obtain  funds  with  which  to 
pay  the  mortgage  now  subsisting  on  said  property;  and  that  said 
mortgage  shall  be  for  the  sum  of  sixteen  hundred  and  five  dollars 
payable  three  years  from  the  date  of  this  order,  with  interest  not 
exceeding  eight  per  cent  per  annum,  payable  annually. 
Done  in  open  court  this  first  day  of  June,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  280.— Mortgage  by  Administrator. 

(§440X 
[Title  of  Court  and  Estate.] 

This  indenture  witnesseth :  That  whereas,  by  an  order  made  by 
the  superior  court  of  the  county  of  Sonoma,  state  of  California, 
on  the  first  day  of  June,  1908,  in  the  matter  of  the  estate  of  Lewis 
Beed,  deceased,  I,  Robert  Reed,  the  administrator  of  said  estate 
was  authorized,  empowered  and  directed  to  mortgage  certain 
real  property  belonging  to  said  estate  and  hereinafter  described ; 
and  whereas  I,  the  said  Robert  Reed,  have  obtained  from  Lloyd 
Howell,  of  the  county  aforesaid,  the  loan  of  sixteen  hundred  and 
five  dollars,  on  the  terms  and  conditions  specified  in  said  order. 

Now,  therefore,  I,  the  said  Robert  Reed,  in  my  capacity  as  ad- 
ministrator aforesaid,  and  by  virtue  of  the  authority  in  me  vested 
as  aforesaid,  and  in  consideration  of  the  sum  of  sixteen  hun- 
dred and  five  dollars  to  me  in  hand  paid  by  said  Lloyd  Howell, 
do  hereby  mortgage  to  said  Lloyd  Howell  all  that  certain  real 
property  situated  in  Sonoma  county,  state  of  California,  being 
the  NW.  %  of  the  SW.  %  of  sec.  10,  in  township  8  north,  range 
13  west,  Mount  Diablo  Meridian,  as  security  for  the  payment  on 
the  second  day  of  June,  1911,  to  said  Lloyd  Howell,  of  the  said 
sum  of  sixteen  hundred  and  five  dollars,  with  interest  thereon 
from  date  at  eight  per  cent  per  annum,  payable  annually. 

In  witness  whereof  I  have  hereunto  set  my  hand,  in  my  ca- 
pacity as  administrator  aforesaid,  this  second  day  of  June,  1908. 

ROBERT  BEED. 
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terest  due  thereon,  then  the  mortgagee  may,  at  his  option,  and 
without  notice  to  the  mortgagor,  at  once  proceed  to  foreclose 
this  mortgage;  and  on  the  filing  of  the  complaint  in  snch  fore- 
closure proceeding,  or  at  any  time  thereafter,  the  court  shall,  if 
requested  by  the  plaintiff,  name  some  disinterested  person  as 
receiver,  and  shall  authorize  such  receiver  to  at  once  take  pos- 
session of  the  mortgaged  premises,  and  collect  the  rents  and 
profits  thereof,  and  apply  them  to  the  satisfaction  of  the  judg- 
ment which  may  be  given  in  said  action,  and  to  sell  said  prem- 
ises in  the  same  manner  as  lands  are  sold  upon  execution,  and 
to  continue  in  the  use  and  possession  of  said  premises,  and  to 
collect  the  rents  and  profits  thereof,  until  the  premises  are  re- 
deemed from  such  sale,  or  until  title  is  vested  in  the  purchaser, 
by  the  execution  of  a  conveyance  in  pursuance  of  the  sale. 

In  witness  whereof,  the  said  mortgagor  has  hereto  set  his 
hand  and  seal  the  day  and  year  first  herein  written. 

[Seal]  , 

Administrator  of  the  Estate  of ,  Deceased. 


No.  282.— Another  Form  of  Mortgage. 

This  mortgage,  made  this  fifth  day  of  June,  1906,  by  the  es- 
tate of  C.  D.,  deceased,  mortgagor,  to  M.  D.,  mortgagee,  made  by 
order  of  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, state  of  California  (Department  10),  dated  May  7,  1906, 
bears  witness:  That  said  estate  mortgages  to  said  M.  D.  all  that 
real  estate  and  improvements  thereon  situated  in  the  city  and 
county  of  San  Francisco,  state  of  California,  and  bounded  and 
described  as  follows,  to  wit:  [Description.] 

Said  mortgage  is  made  to  secure  the  sum  of  ten  thousand  dol- 
lars, in  gold  coin  of  the  United  States,  which  sum  is  evidenced 
by  the  promissory  note  of  E.  F.  G.,  the  executor  of  the  last  will 
of  said  C.  D.y  deceased,  and  in  the  words  and  figures  as  follows, 

to  wit: 

San  Francisco,  July  10,  1906. 

One  year  from  date,  the  estate  of  C.  D.,  deceased,  promises  to 
pay  to  order  of  M.  D.  ten  thousand  dollars,  in  gold  coin  of  the 
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■ 

United  States,  with  interest  thereon  from  date  at  the  rate  of  six 
per  cent  per  year,  to  be  paid  on  the  first  day  of  each  month  out 
of  the  whole  estate  of  deceased. 

B.  P.  Q., 
Executor  of  the  Last  Will  of  C.  D.,  Deceased. 

It  is  covenanted  between  the  mortgagor  and  mortgagee  that 
for  the  further  security  of  said  mortgagee  he  may  cause  the  build- 
ing upon  the  land  described  herein  to  be  insured  and  the  pre- 
miums paid  from  the  income  [of  said  estate]. 

(Cowdery's  Forms.) 
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No.  284. — Order  to  Show  Cause  Against  Lease. 

(§442) 
[Title  of  Court  and  Estate.] 

Robert  Reed,  as  administrator  of  the  estate  of  Lewis  Reed,  de- 
ceased, having  filed  herein  his  petition  in  due  form  praying  for 
an  order  of  this  court  authorizing  and  directing  him  to  lease 
certain  real  property  belonging  to  said  estate,  said  property  be- 
ing situated  in  Sonoma  county,  state  of  California,  being  the 
NW.  %  of  the  SW.  %  of  sec.  10,  in  township  8  north,  range  13 
west.  Mount  Diablo  Meridian ; 

It  therefore  is  ordered  that  all  persons  interested  in  said  es- 
tate appear  before  this  court,  in  its  courtroom  at  the  courthouse 
at  the  city  of  Santa  Rosa,  in  said  county,  on  the  twentieth  day 
of  June,  1908,  at  10  o'clock  A.  M.,  to  show  cause  why  the  prayer 
of  said  petition  should  not  be  granted  and  said  real  property 
leased  as  prayed  for;  and  it  is  further  ordered  that  a  copy  of 
this  order  be  published  two  successive  weeks  next  before  said 
date,  in  the  '^Sonoma  Times/'  a  newspaper  published  in  the 
coxmty  aforesaid. 

Dated  May  1, 1908. 

M.  B.  FIELD, 
7udge  of  Superior  Court 


No.  285. — Order  Authorising  Lease. 

(§442) 
[Title  of  Court  and  Estate.] 

Robert  Reed,  the  administrator  of  the  estate  of  Lewis  Reed, 
deceased,  having  on  the  first  day  of  May,  1908,  presented  to 
this  court  and  filed  herein  his  petition  praying  for  an  order  au- 
thorizing him  to  lease  certain  real  property  belonging  to  said 
estate  and  hereinafter  described ;  and  the  matter  coming  on  regu- 
larly to  be  heard  this  first  day  of  June,  1908,  upon  proof  to  the 
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satisfaction  of  this  court  of  the  due  publication  of  the  order  to 
show  cause  as  required  by  law  and  ordered  by  this  court;  and 
no  objections  being  made  to  the  granting  of  this  order;  and  sat- 
isfactory proof  being  made  to  the  court  that  it  is  for  the  best 
interest  and  to  the  advantage  of  said  estate  to  make  said  lease; 

It  is  therefore  ordered  that  said  Robert  Beed,  as  said  adminis- 
trator, be  and  he  hereby  is  authorized,  empowered  and  directed 
to  execute  a  lease  of  that  certain  tract  of  land  belonging  to  said 
estate  and  situated  in  Sonoma  county,  state  of  California,  being  the 
NW.  %  of  the  SW.  %  of  sec.  10,  in  township  8  north,  range  13 
west.  Mount  Diablo  Meridian ;  and  it  is  further  ordered  that  the 
terms  of  said  lease  shall  be  as  follows :  [Here  set  forth  the  terms 
of  the  lease  in  full.] 

Dated  June  20, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Co  art. 


No.  286.— Lease  b7  Administrator. 

(§442) 

This  indenture  made  the  twenty-second  day  of  June,  1908,  at 
the  city  of  Santa  Rosa,  county  of  Sonoma,  state  of  California, 
by  and  between  Robert  Reed,  the  duly  appointed,  qualified  and 
acting  administrator  of  the  estate  of  Lewis  Reed,  deceased,  late 
of  the  county  aforesaid,  the  party  of  the  first  part,  and  Arnold 
Fowler,  of  the  same  place,  the  party  of  the  second  part,  wit- 
nesseth: 

That  whereas,  on  the  twentieth  day  of  June,  1908,  the  superior 
court  of  the  county  of  Sonoma,  state  of  California,  made  an  or- 
der authorizing  the  said  party  of  the  first  part  to  lease  certain 
real  property  belonging  to  said  estate,  situated  in  the  aforesaid 
county  and  state,  and  specified  and  particularly  described  in  said 
order  of  lease,  which  order  is  now  on  file  and  of  record  in  said 
court  and  is  hereby  referred  to  and  made  a  part  of  this  inden- 
ture. 

And  whereas,  under  and  by  virtue  of  said  order  of  lease,  said 
party  of  the  first  part,  on  the  twenty-first  day  of  June,  1908, 
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agreed  to  lease  the  real  property  hereinafter  described,  on  the 
terms  and  conditions  hereinafter  stated,  to  said  party  of  the 
second  part  for  the  term  of  one  year. 

Now,  therefore,  in  consideration  of  the  premises,  the  said  party 
of  the  first  part  hereby  demises  and  leases  to  the  said  party  of 
the  second  part  all  that  certain  piece  of  land  situated  in  the 
county  of  Sonoma,  state  of  California,  and  described  as  follows: 
[Here  describe  premises  and  set  forth  the  terms  and  conditions 
of  the  lease.] 

In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  the  day  and  year  first  above  written. 

ROBERT  REED, 
As  Administrator  of  the  Estate  of  Lewis  Reed.  Deceased. 

ARNOLD  FOWLER. 


No.  287.— Another  Form  of  Lease. 

This  indenture,  made  the  day  of  ^  19 — ,  be- 
tween   ,  the  duly  appointed,  qualified,  and  acting  adminis- 
trator of  the  estate  of ,  deceased,  the  party  of  the  first  part, 

and f  of  the  county  of ,  state  of ,  the  party  of 

the  second  part,  witnesseth: 

That  whereas,  on  the day  of ,  19 — ,  the 

court  of  the ,  county  of ,  state  of ,  made  and 

entered  an  order  authorizing,  empowering,  and  directing  the  said 
party  of  the  first  part  to  lease  certain  real  estate  of  the  said 

,  deceased,  situated  in  the county  of ,  state  of 

,  and  specified  and  particularly  described  in  said  order, 

which  said  order  is  now  on  file  and  of  record  in  said  court,  and 
is  hereby  referred  to  and  made  a  part  of  this  indenture ; 

And  whereas,  under  and  by  virtue  of  said  order,  said  party 
of  the  first  part  has  agreed  to  lease  the  real  estate  hereinafter 
described,  on  the  terms  and  conditions  hereinafter  stated,  to 
the  party  of  the  second  part,  for  the  term  of years ; 

Now,  therefore,  in  consideration  of  the  premises,  the  said  party 
of  the  first  part  has  letten,  and  by  these  presents  does  let,  unto 
the  said  party  of  the  second  part,  all  that  certain  lot,  piece,  or 
parcel  of  land  situate,  lying,  and  being  in  the county  of 
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,  state  of ,  known  and  described  as  follows  [descrip- 
tion], with  the  appurtenances,  for  the  term  of from  the 

day  of ,  19—^,  at  the rent  or  sum  of 

dollars, payable in  advance,  in  equal  > pay- 
ments of dollars;  and  it  is  agreed  that  if  any  rent  shall  be 

due  and  unpaid,  or  if  default  shall  be  made  in  any  of  the  cove- 
nants herein  contained,  then  it  shall  be  lawful  for  the  said  party 
of  the  first  part  to  re-enter  the  said  premises  and  to  remove  all 
persons  therefrom.  And  the  said  party  of  the  second  part  does 
hereby  covenant  to  pay  to  the  said  party  of  the  first  part  the 

said rent  herein  reserved  in  the  manner  herein  specified, 

and  not  to  let  or  underlet  the  whole  or  any  part  of  said  premises 
without  the  written  consent  of  the  said  party  of  the  first  part; 
and  at  the  expiration  of  said  term  the  said  party  of  the  second 
part  will  quit  and  surrender  the  premises  hereby  demised,  in 
as  good  state  and  condition  as  reasonable  use  and  wear  will 
permit,  damages  by  the  elements  excepted. 

The  party  of  the  first  part  reserves  for  himself,  his  agent  and 
attorney,  the  right  to  enter  to  view  said  premises,  and  to  eject 
the  tenant  if  he  suffer  any  strip  or  waste  thereof. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

[Seal]  : , 

Administrator  (Executor  or  Guardian)  of  the  Estate  of  , 

Deceased. 
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CHAPTER  XXVI. 

INVESTMENT  OF  FUNDa 

No.  290.     Petition  for  investment  of  funds. 
No.  291.     Another  form  of  petition. 
No.  292.     Order  for  publication  of  notice. 
No.  293.     Notice  of  hearing  of  petition. 
No.  293a.  Another  form  of  notice. 
No.  294.     Order  directing  investment. 

No.  290. — Petition  for  Investment  of  Funds. 

(§  452) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Anthony  Sage  respectfully  represents  that  he 
is  an  heir  of  the  above-named  decedent;  that  B.  L.  Howell,  ex- 
ecutor of  the  will  of  said  decedent,  has  in  his  hands  the  sum  of 
ten  thousand  dollars  belonging  to  the  estate  of  said  decedent, 
over  and  above  the  amount  necessary  to  pay  all  debts,  claims, 
expenses  of  administration,  and  other  liabilities  of  and  against 
said  estate;  that  a  contest  of  the  will  of  said  decedent  is  pend- 
ing, and  on  account  thereof  said  estate  will  probably  not  be  set- 
tled for  at  least  three  years;  and  that  said  money  cannot  be  de- 
posited with  profit  in  any  of  the  banks  of  this  county,  for  the 
reason  that  they  are  so  surfeited  with  money  that  none  of  them 
will  pay  interest  on  .deposits. 

Wherefore  petitioner  prays  that  this  court  make  an  order 
directing  that  said  executor  invest  said  funds  in  such  securities 
of  the  United  States  or  of  the  state  of  California,  as  this  court 
may  deem  advisable. 

Dated  May  20, 1908. 

ANTHONY  SAGB, 
Petitioner. 
LEONARD  GALE, 

Attorney  for  Petitioner. 
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No.  291. — ^Another  Form  of  Petition. 
[Title  of  Court  and  Estate.] 

The  petition  of  A.  B.  respectfully  shows  that  he  is  a  creditor 
of  the  above-entitled  estate,  and  that  his  claim  for  two  thou- 
sand dollars  has  been  presented  to  the  administrator  thereof,  and 
has  been  approved  by  him  and  this  court,  but  has  never  been 
paid. 

That  the  first  account  of  said  administrator  made  after  the  ex- 
piration of  the  time  for  the  presentation  of  claims  against  said 
estate  showed  that  he  had  on  deposit  in  the  First  National  Bank 
of  Santa  Bosa  funds  amounting  to  ten  thousand  dollars,  and 
fufScient  to  pay  all  the  debts  of  said  estate  and  all  expenses  of 
administration. 

That  since  said  account  was  filed  petitioner  has  been  informed 
and  he  believes  that  said  administrator  is  about  to  withdraw  fifty 
per  cent  of  said  funds  and  invest  them  in  mining  stock. 

Wherefore  petitioner  prays  for  an  order  directing  said  execu- 
tor to  invest  said  ten  thousand  dollars  in  securities  of  the  United 
States  or  of  the  state  of  California. 


No.  292.— Order  for  Pablication  of  Notiot. 

(§  452^ 
[Title  of  Court  and  Estate.] 

Upon  reading  and  filing  the  petition  of  Anthony  Sage  for  an 
order  authorizing  and  directing  the  executor  of  the  will  of  the 
above-named  decedent  to  invest  the  funds  of  the  above-named 
estate  in  such  securities  of  the  United  States  or  of  the  state  of 
California  as  the  court  may  deem  advisable,  it  is  ordered  that 
notice  thereof  be  published  one  time  on  May  2l8t,  in  the  '^Sonoma 
Times,"  a  newspaper  published  in  this  county. 

Dated  May  20,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Courts 
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No.  203.— Notice  of  Hearing  of  Petition. 

(§  452) 
[Title  of  Court  and  Estate.] 

Notice  ie  hereby  given  that  Anthony  Sage,  an  heir  of  Eaton 
Hamilton,  deceased,  has  filed  his  petition  herein  praying  that  this 
court  make  an  order  directing  that  the  funds  of  said  estate  be 
invested  in  such  securities  of  the  United  States  or  of  the  state  of 
California  as  this  court  may  deem  advisable,  for  the  following 
reasons,  to  wit  [here  state  reasons] ;  and  that  the  hearing  of 
said  petition  has  been  fixed  for  Friday,  the  first  day  of  June, 
1908,  at  the  hour  of  10  o'clock  A.  M.,  at  the  courtroom  of  the 
above-named  court,  at  which  time  any  person  may  appear  and 
present  to  this  court  his  objections  to  the  granting  of  such  or- 
der. 

Dated  May  21,  1908. 

[Seal]  A.  C.  STEWART, 

Qerk. 


No.  293a. — ^Another  Form  of  Order  for  Pnblication. 

[Title  of  Court  and  Estate.] 

It  is  ordered  that  the  clerk  of  this  court  give  notice  by  publica- 
tion in  the  ** Mountain  Review"  once  a  week  for  two  weeks,  to 
all  interested  persons,  to  show  cause  before  this  court  on  Fri- 
day, June  3,  1908,  at  10  o'clock  A.  M.,  why  the  executor  of  the 
last  will  of  C.  B.,  deceased,  should  not  invest  ten  thousand  dol- 
lars of  the  moneys  of  said  estate  in  securities  of  the  United  States 
or  of  the  state  of  California. 
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No.  294. — Order  Directing  Inyestment 

(§  452) 
[Title  of  Court  and  Estate.] 

The  petition  of  Anthony  Sage,  praying  for  an  order  directing 
the  investment  of  the  funds  of  the  above-named  estate,  coming 
on  regularly  this  day  to  be  heard,  and  it  appearing  to  the  court 
that  due  and  legal  notice  of  the  hearing  thereof  has  been  given; 
that  there  is  a  large  amount  of  money,  to  wit,  the  sum  of  ten 
thousand  dollars,  -in  the  hands  of  the  executor  of  the  will  of  the 
above-named  decedent,  uninvested;  and  that  it  is  to  the  best  in- 
terest of  said  estate  that  said  money  should  be  invested  in  se- 
curities of  the  United  States : 

It  is  therefore  ordered  that  said  money  be  invested  in 

bonds  of  the  United  States. 

Dated  June  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 
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CHAPTER  XXVIL 

COMPBOMISE  OF  DEBTa 

No.  295.    Petition  for  authority  to  eompromifle. 
No.  290.    Order  to  compromise  debt. 
No.  297.    Order  approving  compromise. 

No.  295. — ^Petition  for  Authority  to  Compromise. 

(§  461). 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid : 

The  petition  of  B.  L.  Howell,  executor  of  the  will  of  Eaton 
Hamilton,  deceased,  respectfully  represents  that  there  has  come 
to  his  possession,  as  one  of  the  assets  of  the  estate  of  said  de- 
cedent, a  promissory  note  against  James  Livingston,  dated  May 
1,  1905,  for  the  sum  of  five  hundred  dollars,  and  that  the  inter- 
est accrued  and  unpaid  thereon  amounts  to  the  additional  sum 
of  one  hundred  and  twenty  dollars. 

That  said  James  Livingston  is  insolvent,  and  offers  to  pay  in 
liquidation  of  said  note  the  sum  of  three  hundred  dollars;  and 
that  your  petitioner  believes  that  it  is  for  the  best  interest  of 
this  estate  that  such  offer  be  accepted. 

Wherefore  your  petitioner  prays  that  he  be  authorized  to 
compromise  said  debt  in  accordance  with  the  terms  of  said  offer, 
and  give  said  debtor  a  discharge. 

Dated  May  1,  1908. 

B.  L.  HOWELL, 
Petitioner. 
MHiO  ABBOTT, 

Attorney  for  Petitioner. 


I 
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No.  296. — Order  to  Oompromise  Debt 

(§  461) 
[Title  of  Court  and  Estate.] 

Upon  reading  and  filing  the  petition  of  B.  L.  Howell,  execu- 
tor of  the  will  of  Eaton  Hamilton,  deceased,  praying  for  author- 
ity to  compromise  a  debt  of  six  hundred  and  twenty  dollars  due 
the  estate  of  said  decedent  from,  James  Livingston,  an  insolvent 
person,  and  it  appearing  that  said  debtor  has  offered  to  pay  three 
hundred  dollars  in  discharge  oi  said  debt,  and  it  appearing  that 
the  best  interests  of  said  estate  will  be  promoted  by  accepting 
said  offer; 

It  is  therefore  ordered  that  said  executor  compromise  said 
debt  by  accepting  in  full  satisfaction  thereof  the  sum  of  three 
hundred  dollars,  and  execute  a  proper  discharge  to  said  debtor. 

Dated  May  1, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 

If  tbe  eompromise  bai  been  made  withoat  antecedent  authority  from  the 
eonrti  it  may  be  confirmed  by  the  following  order: 

No.  297. — Order  Approving  Compromise. 

(§  461) 

[Title  of  Court  and  Estate.] 

A.  B.y  the  administrator  of  the  estate  of  C.  D.,  deceased,  hav- 
ing accepted  a  payment  of  five  hundred  dollars  in  satisfaction  of 
a  debt  of  twelve  hundred  dollars,  owing  by  E.  F.  to  said  estate, 
which  debt  was  appraised  at  twelve  hundred  dollars  in  the  in- 
ventory and  appraisement  on  file  in  said  estate;  and  it  appear- 
ing to  the  court  that  said  E.  F.  is  insolvent,  and  that  he  has  made 
a  valid  assignment  of  all  his  property  to  the  sheriff  of  the  county 
of  Santa  Clara  for  the  benefit  of  his  creditors,  and  it  appeari\ig 
that  all  the  creditors  of  the  said  E.  F.  have  agreed  to  accept 
the  same  proportion  of  their  demands,  it  is  hereby  ordered  that 
the  said  A.  B.,  as  administrator,  give  the  said  E.  F.  a  discharge  of 
said  debt. 
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CHAPTER  XXVIIL 

ACCOUNTING  BY  SURVIVING  PARTNER. 

No.  298.  Petition  for  accounting. 

No.  299.  Another  form  of  petition. 

No.  300.  Order  requiring  account. 

No.  301.  Another  form  of  order. 

No.  298. — Petition  for  Accounting. 

(§  465) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  B.  L.  Howell,  executor  of  the  will  of  Eaton 
Hamilton,  deceased,  respectfully  represents : 

That  at  the  time  of  his  death,  to  wit,  March  1,  1908,  said  Eaton 
Hamilton  was  a  member  of  the  firm  of  Hamilton  &  Jefferson,  com- 
posed of  himself  and  Alfred  Jefferson,  and  doing  business  in  Sea- 
view,  California,  as  retail  grocers. 

That  said  surviving  partner  continued,  and  still  is,  in  posses- 
sion of  the  effects  of  the  said  partnership  for  the  purpose  of  set- 
tling the  business  thereof. 

That  the  interest  of  the  said  deceased  in  such  partnership,  to 
wit,  one-half  of  the  assets  thereof,  was  included  in  the  inventory 
heretofore  made  and  returned  by  said  executor  to  this  court,  and 
was  appraised  at  the  value  of  three  thousand  dollars. 

That  said  surviving  partner  has  rendered  an  account  to  your 
petitioner,  purporting  to  be  a  full  account  of  the  affairs  of  said 
partnership,  but  your  petitioner  is  informed  and  believes  that 
the  same  does  not  exhibit  a  full,  true  and  particular  statement  of 
all  the  affairs,  property,  effects  and  assets  of  the  said  partnership 
and  his  dealings  as  such  surviving  partner  with  the  same,  and 
of  the  true  value  and  condition  of  the  interest  of  the  said  de- 
ceased at  and  since  his  death. 

Wherefore  your  petitioner  prays  for  an  order  requiring  said 
Alfred  Jefferson  to  render  a  full,  true  and  particular  statement 
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and  account  of  all  the  affairs,  property,  effects,  and  assets  of  the 
said  partnership,  and  of  his  dealings  with  the  same  at  the  time 
of  and  since  the  death  of  said  deceased ;  and  for  such  further 
orders  as  the  court  deems  proper. 
Dated  May  10,  1908. 

B.  L.  HOWELL, 
Petitioner. 
G.  H.  LANSING, 

Attorney  for  Petitioner. 


No.  299.— Another  Form  of  Petitioii. 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  of  the  City  and  County  of  Saa 
Francisco,  State  of  California: 

H.  J.,  administrator  of  the  estate  of  W.  B.,  deceased,  respect- 
fully shows : 

That  at  the  time  of  the  death  of  said  deceased,  to  wit,  on  Jan- 
uary 3,  1908,  there  was  a  partnership  between  him  and  S.  B., 
composing  the  late  firm  of  B.  &  B.,  and  doing  business  as  com- 
mission merchants  under  said  name  and  style  at  300  Clay  street, 
in  said  city  and  county. 

That  after  said  death  said  surviving  partner  continued,  and  he 
still  is,  in  possession  of  the  effects  of  the  said  partnership,  for  the 
purpose  of  settling  the  firm  business. 

That  the  interest  of  said  deceased,  to  wit,  one-half  of  the  assets 
of  said  partnership,  was  included  in  the  inventory  heretofore 
made  and  returned  by  said  administrator  to  this  court,  and  was 
appraised  at  the  sum  of  fifteen  thousand  dollars. 

That  said  surviving  partner  has  delayed  and  is  delaying  the 
settlement  of  the  affairs  of  said  partnership,  more  than  one  year 
having  elapsed  since  the  said  inventory  has  been  filed;  and  has 
not  accounted  with  the  said  administrator,  though  often  requested 
so  to  do,  but  has  refused,  and  still  refuses,  to  account  with  said 
administrator,  or  to  give  any  information  as  to  the  condition  of 
the  affairs  of  said  partnership;  and  has  never  paid  over  any 
such  balances  as  may,  from  time  to  time,  have  been  payable  to 
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said  administrator  on  account  of  said  estate  [or  said  partner  has 
promised  to  account,  but  has,  and  still  does,  neglect  to  render 
said  account]. 

That  there  are  many  debts  outstanding  against  said  deceased, 
and  that  it  has  become  necessary  to  ascertain  the  value  of  said 
partnership  interest  in  order  to  determine  the  necessity  of  selling 
real  estate  to  pay  said  debts,  and  the  debts,  expenses,  and  charges 
of  the  administration. 

Wherefore  said  administrator  applies  to  this  court  for  an  order 
that  the  said  surviving  partner  render  an  account  of  the  said 
par'Liiership,  showing  a  full  statement  of  its  affairs  at  the  time 
of  the  death  of  said  deceased,  and  the  condition  thereof  from 
that  time  until  the  day  of  rendering  said  account,  and  for  gueh 
other  or  further  orders  as  may  be  proper. 


No.  300. — Order  Requiring  Account. 

(§  465) 
[Title  of  Court  and  Estate.] 

It  appearing  from  the  petition  of  B.  L.  Howell,  executor  of  the 
will  of  Eaton  Hamilton,  deceased,  this  day  filed  herein,  that 
Alfred  Jefferson,  the  surviving  partner  of  said  decedent,  should 
render  an  account  to  said  court  in  the  matter  of  the  partnership 
previously  existing  between  said  Alfred  Jefferson  and  said  de- 
cedent, in  a  certain  retail  grocery  business  at  Seaview,  California ; 

It  is  hereby  ordered  that  said  Alfred  Jefferson,  surviving  part- 
ner as  aforesaid,  be  cited  to  render  an  account  of  the  said  part- 
nership affairs  of  himself  and  said  decedent,  and  to  file  the  same 
in  this  court  within  ten  days  from  this  date,  or  that  within  said 
time  he  show  cause  to  this  court  why  said  account  should  not  be 
rendered. 

Dated  May  10,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 
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No.  301.— Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

Upon  application  of  J.  C,  the  executor  of  the  will  of  S.  D., 
deceased,  it  is  ordered  that  H.  M.  and  C.  B.,  surviving  partners 
of  S.  D.,  deceased,  render  an  account  of  the  partnership  existing 
at  the  time  of  the  death  of  said  deceased,  and  said  H.  M.  and 
C.  B.  in  a  commission  business  in  San  Francisco,  California.  Said 
account  to  be  rendered  and  served  upon  said  executor  on  or 
before  June  3, 1908. 
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CHAPTER  XXIX. 

EECOVEBT  OP  PEOPEETY  PEAUDULENTLT  CONVEYED. 

No.  302.    Application  of  creditors  for  executor  to  recover  propertj. 
No.  303.    Order  directing  administrator  to  recover  property. 

No.  302.— Application  of  Oreditors  for  Executor  to  Recover  Prop- 
erty. 

(§  462) 

(Title  of  Court  and  Estate.] 

The  application  of  Maurice  Kane  and  Guy  Seward  respectfully 
shows: 

That  they  are  creditors  of  the  estate  of  Robert  Reed,  deceased, 
to  the  aggregate  amount  of  two  thousand  dollars;  that  their 
respective  claims  have  been  duly  presented  to  the  administrator 
and  allowed  by  him,  and  have  also  been  approved  by  a  judge  of 
this  court,  and  are  filed  herein,  and  are  ranked  among  the  ac- 
knowledged debts  of  the  estate ; 

That  there  is  a  deficiency  of  assets  in  the  hands  of  the  admin- 
istrator of  the  estate  to  pay  the  claims  of  petitioners,  as  is  shown 
by  the  inventory  and  appraisement  on  file,  and  by  the  account 
of  the  administrator  of  said  estate  heretofore  filed  herein,  which 
are  hereby  referred  to  and  made  a  part  hereof ; 

That  in  his  lifetime  deceased  was  possessed  of  the  following 
described  real  estate,  to  wit  [description],  and  also  of  the  fol- 
lowing goods  and  chattels,  to  wit  [description] ; 

That  on  the  third  day  of  August,  1907,  he  conveyed  all  of  said 
property  to  one  Johnson  Winthrop,  which  petitioners  are  in- 
formed and  believe,  and  therefore  allege,  was  done  by  said  Robert 
Reed,  now  deceased,  and  accepted  by  said  Johnson  Winthrop, 
with  an  intent  on  the  part  of  each  to  defraud  the  creditors  of 
Robert  Reed,  now  deceased,  and  to  hinder  and  delay  them  from 
collecting  the  amounts  justly  due  to  them  from  him ; 

That  said  estate  and  property,  if  now  in  the  hands  of  said 
administrator,  would  pay  off  a  large  amount  of  the  debts  du« 
petitioners; 
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That  petitioners  have  made  application  to  said  administrator 
to  commence  and  prosecute  to  final  judgment  an  action  for  the 
recovery  of  said  property  on  behalf  of  said  estate,  and  have  offered 
and  now  offer  to  pay  such  part  of  the  costs  and  expenses  of  the 
suit,  or  give  such  seciu*ity  to  him  therefor,  as  this  court  shall 
direct;  but  that  said  administrator  has  wholly  neglected  and 
refused  to  prosecute  such  action; 

Wherefore  petitioner  prays  that  a  citation  be  issued,  requiring 
him  to  show  cause  why  he  should  not  commence  and  prosecute 
said  action,  on  payment  of  such  part  of  the  costs  thereof,  or 
upon  giving  such  security  therefor,  as  this  court  may  direct. 
Dated  June  1,  1908. 

MAURICE  KANE. 
GUY  SEWARD. 
L.  C.  ELLIS, 

Attorney  for  Applicants. 


No.  303. — Order  Directing  Administrator  to  Recover  ProperQr. 

(§  462) 
[Title  of  Court  and  Estate.] 

The  application  of  Maurice  Kane  and  Guy  Seward,  creditors 
of  the  above-named  estate,  praying  for  an  order  of  this  court 
requiring  the  administrator  of  said  estate  to  proceed  and  recover 
certain  property  which  it  is  alleged  said  decedent  fraudulently 
disposed  of  in  his  lifetime,  and  it  appearing  from  said  petition, 
and  the  proofs  adduced  at  the  hearing  thereof,  that  said  appli- 
cants are  creditors  of  the  estate  of  said  decedent;  that  there  are 
not  sufficient  assets  in  the  hands  of  said  administratoi'  to  pay  their 
said  claims;  that  in  his  lifetime  said  decedent  was  possessed  of 
the  real  and  personal  property  hereinafter  described;  that  said 
deceased,  during  his  lifetime,  with  an  intent  to  defraud  his  cred- 
itors, and  to  hinder  and  delay  them  from  collecting  the  amounts 
justly  due  to  them  from  him,  conveyed  to  Johnson  Winthrop 
said  real  and  personal  property : 

It  is  therefore  ordered  that  said  administrator  forthwith  com- 
mence an  action,  an4  prosecute  the  same  to  final  judgment,  to 

Probate  Law— 88 
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recover  said  property,  which  is  described  as  follows,  to  wit  [here 
insert  description] ;  and  it  is  further  ordered  that  said  applicants 
give  to  said  administrator  a  bond,  to  be  approved  by  this  court, 
in  the  penal  sum  of  seven  hundred  and  fifty  dollars,  conditioned 
that  said  applicants  will  pay  to  said  administrator,  on  his  de- 
mand, from  time  to  time,  a  sum  sufficient  to  pay  the  costs  and 
expenses  of  such  action,  and  also  counsel  fees  therein,  and  to 
keep  said  administrator  and  said  estate  harmless  from  all  expense 
on  account  of  said  action ;  and  it  is  further  ordered  that  in  case 
said  action  is  successfully  prosecuted,  said  administrator  shall 
refund  to  said  applicants,  out  of  the  property  so  recovered,  all 
the  expenses  of  said  action  which  may  have  been  paid  by  them. 
Dated  June  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  CourL 
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CHAPTER  XXX. 

ACTIONS  BY  OB  AGAINST  EXECUTOB. 

No.  305.  Complaint  by  administrator. 

No.  306.  Complaint  by  executor. 

No.  307.  Complaint  against  administrator. 

No.  308.  Complaint  against  administrator  with  will  annexed. 

No.  305. — Oomplaint  by  Administrator. 

(§  456) 
In  the  Superior  Court  of  the  County  of  Sonoma,  State  of  Calif omia. 

Kobert    Reed,  as  Administrator  "^ 
of  the  Estate  of  Lewis  Reed, 
Deceased, 

Plaintiff, 

▼8. 

William  Howard, 

Defendant. 

The  plaintiff,  complaining  as  administrator  aforesaid,  for  cause 
of  action  alleges: 

[Here  set  forth  the  facts  constituting  the  cause  of  action.] 
That  subsequently,  on  February  1,  1908,  said  Lewis  Reed  died 
intestate,  being  then  a  resident  of  the  county  of  Sonoma,  state 
of  California;  and  that  thereafter,  on  April  15,  1908,  such  pro- 
ceedings were  had  in  the  superior  court  in  the  county  aforesaid 
that  said  Robert  Reed  was  duly  appointed  sole  administrator  of 
the  estate  of  said  decedent  and  was  duly  granted  letters  of 
administration,  which  trust  he  thereupon  accepted  and  duly  qual- 
ified for  by  taking  an  oath  and  executing  a  bond  as  required 
by  law;  and  that  he  ever  since  has  been,  and  now  is,  the  duly 
appointed,  qualified  and  acting  administrator  of  said  estate. 

Wherefore  plaintiff,  as  such  administrator,  prays  judgment 
against  said  defendant  for  the  sum  of  four  thousand  dollars,  for 
costs  of  suit,  and  all  other  proper  relief. 

ROBERT  REED, 
Administrator  of  the  Estate  of  Lewis  Reed,  Deceased* 
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State  of  California,^ 
County  of  Sonoma,    [ 

Robert  Beed,  first  being  sworn,  deposes  and  says  that  he  is 
the  plaintiff  in  the  above-entitled  cause;  that  he  has  read  the 
foregoing  complaint  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  there- 
in stated  upon  information  and  belief,  and  as  to  such  matters 
he  believes  it  to  be  true. 

ROBERT  REED. 

Subscribed  and  sworn  to  before  me,  this  tenth  day  of  July, 
1908. 

H.  N.  SNOW, 
Notary  Public. 

The  foregoing  form  Ib  intended  for  use  where  the  cause  of  action  arose 
during  the  lifetime  of  the  decedent.  In  case  the  action  is  founded  upon 
an  act  of  the  administrator  performed  in  the  course  of  the  administration, 
ne  should  sue  in  his  individual  capacity,  and  the  allegation  of  his  appoint- 
ment and  qualification  should  precede  the  statement  of  the  facts  constituting 
the  cause  of  action. 


No.  306. — Oomplaint  by  Executor. 

(§  456) 

William  Hudson,  as  Executor  of  ^ 
the  Will  of  Henry  Hudson, 
Deceased, 

Plaintiff, 
vs. 
Howard  Williams, 

Defendant. 

Plaintiff,  as  executor  of  the  last  will  of  Henry  Hudson,  de- 
ceased, complains  of  defendant,  and  for  cause  of  action  alleges: 

[Here  state  the  facts  which  constitute  the  cause  of  action 
they  transpired  in  the  lifetime  of  the  decedent.] 
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That  subsequently,  on  the  first  day  of  January,  1908,  said 
Henry  Hudson  died,  leaving  a  last  will  wherein  he  named  plain- 
tiff executor  thereof;  that  thereafter  on  the  fifteenth  day  of 
February,  1908,  said  will  was  duly  proved  in  the  superior  court 
of  the  county  aforesaid,  and  by  the  judgment  of  such  court  duly 
admitted  to  probate;  that  thereupon,  on  said  day,  letters  testa- 
mentary were  duly  issued  out  of  said  court  to  plaintiff  as  executor 
of  said  will,  which  trust  he  thereupon  accepted  and  duly  qualified 
for  by  taking  an  oath  and  executing  a  bond  as  required  by  law; 
and  that  he  ever  since  has  been  and  now  is  the  duly  appointed, 
qualified  and  acting  executor  of  said  wilL 

[Conclude  as  in  preceding  form.] 


No.  307. — Complaint  Against  Administrator. 

(§  456) 

C.  C.  Allison,  ^ 

Plaintiff, 
vs. 
Robert  Reed,  as  Administrator 
of  the  Estate  of  Lewis  Reed, 
Deceased, 

Defendant. 

Plaintiff  complains  of  defendant  as  the  administrator  aforesaid, 
and  for  cause  of  action  alleges : 

1.  [State  the  cause  of  action  against  the  decedent.] 

2.  [Allege  the  death  of  the  decedent  and  the  appointment  of 
the  defendant  as  administrator,  as  in  Form  No.  305.] 

3.  [If  the  claim  is  founded  on  a  contract  obligation  allege  its 
presentation  and  rejection.] 
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No.  308. — Complaint  Against  Administrator  with  Will  Annexed. 

(§  456) 

1.  [Title  and  commencement  as  in  Forms  305-307.] 

2.  [Allege  death  of  testator,  probate  of  will,  and  appointment 
and  qualification  of  executor  as  in  Form  306.] 

3.  That  afterward,  on  August  10,  1908,  said  executor  died  [or 
resigned  and  his  resignation  was  accepted  by  said  court] ;  that 
thereafter  on  the^  twentieth  day  of  August,  1908,  letters  of  ad- 
ministration with  the  will  annexed  were  duly  issued  out  of  said 
court  to  defendant,  administrator  with  the  will  annexed  of  the 
estate  of  said  decedent ;  that  thereupon  said  defendant  duly  qual- 
ified as  such  administrator  by  taking  an  oath  and  filing  a  bond 
as  required  by  law;  and  that  he  ever  since  has  been  and  now  is 
the  duly  acting  and  qualified  administrator  with  the  will  annexed 
of  said  estate. 
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CHAPTER  XXXL 

PEEPORMANCE  OP  DECEDENT'S  CONTEACT  TO  CONVEY  LAND. 

No.  310.  Petition  for  order  to  eonvaj. 

No.  311.  Another  form  of  petition. 

No.  312.  Another  form  of  petition. 

No.  313.  Order  appointing  time  for  hearing. 

No.  314.  Another  form  of  order. 

No.  315.  Objections  to  granting  order. 

No.  316.  Another  form  of  opposition. 

No.  317.  Order  directing  execution  of  deed. 

No.  318.  Another  form  of  order. 

No.  319.  Order  dismissing  petition  without  prejudice^ 

No.  320.  Another  form  of  order. 

No.  321.  Deed  of  administrator. 

No.  310. — Petition  for  Order  to  Oonv^y. 

(§  472) 
[Title  of  Court  and  Estate.] 

The  petition  of  Charles  Sanborn  respectfully  represents: 

That  on  the  first  day  of  March,  1908,  Arthur  Blake  entered 
into  an  agreement  in  writing  whereby  he  agreed  to  convey  to 
your  petitioner,  in  consideration  of  twelve  thousand  dollars,  cer- 
tain real  estate  situated  in  the  county  of  Sonoma,  state  of  Cali- 
fornia, and  described  as  follows,  to  wit:  [Insert  description.] 

That  a  copy  of  said  contract  is  attached  hereto  and  made  a 
part  hereof. 

That  your  petitioner  has  paid  on  account  of  said  purchase  price 
the  sum  of  four  thousand  dollars,  and  that  there  remains  unpaid 
the  sum  of  eight  thousand  dollars,  which  is  now  due  under  the 
terms  of  said  contract. 

That  said  Arthur  Blake  died  on  the  second  day  of  April,  1908 ; 
and  that  on  the  twentieth  day  of  May,  1908,  such  proceedings 
were  had  in  the  superior  court  of  said  county  that  Leonard 
Putnam  was  duly  appointed  administrator  of  the  estate  of  said 
Arthur  Blake,  and  thereafter  on  said  day  he  filed  a  bond  and 
took  the  oath  of  office  in  the  manner  provided  by  law,  and  there- 
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upon  letters  of  administration  were  duly  issued  to  him,  and  he 
ever  since  has  been  and  now  is  the  duly  qualified  and  acting 
administrator  of  said  estate. 

That  your  petitioner  is  now  ready  and  willing,  and  desires,  to 
pay  in  full  said  balance  due  on  said  contract,  and  is  entitled  to 
a  conveyance  of  said  real  property  from  said  administrator,  as 
provided  by  law  in  such  cases. 

Wherefore  your  petitioner  prays  that  this  petition  be  set  for 
hearing,  that  due  notice  thereof  be  given,  and  that  on  the  hearing 
an  order  be  made  by  this  court  directing  said  administrator  to 
execute  a  proper  deed  of  such  property  to  petitioner. 
Dated  June  1,  1908.     • 

A.  J.  HAYNES, 

Petitioner* 
SILAS  SMITH, 

Attorney  for  Petitioner. 


No.  311.— Another  Form  of  Petitioib 
[Title  of  Court  and  Estate.] 

The  petition  of respectfully  states; 

That  on  the  day  of ,  19 — ,  your  petitioner  en- 
tered into  an  agreement  in  writing  concerning  real  estate  with 


That  said  agreement  was  duly  executed  and  acknowledged 
by  said  parties  thereto;  that  the  same  was  duly  delivered  by 

said ,  and  was  on  the day  of ^  19 — ,  filed  for 

record  in  the  county  recorder's  office  of  the  county  of 

,  state  of ,  that  being  the  county  in  which  such  real 

property  is  situated,  and  was  duly  recorded  in  book  of 

Deeds,  page  ;  that  said  agreement  is  annexed  hereto,  is 

hereby  referred  to  and  made  a  part  hereof; 

That  petitioner  has  performed  all  of  the  matters  and  things 
required  by  said  agreement  to  be  performed  by  him,  and  by 
reason  of  the  premises  is  entitled  to  a  specific  performance  of 
said  agreement  according  to  the  terms  thereof,  to  wit,  a  convey- 
ance of  the  premises  described  in  said  instrument; 
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That  before  petitioner  beeame  so  entitled  to  such  specifie  per- 

f  ormance,  to  wit,  on  the day  of ,  19 — ,  said 

died; 

That  in  the  matter  of  the  estate  of  said  deceased,  such  pro- 
ceedings were  had  in  the court  of  the  county  of , 

in  this  state ,  that  on  the day  of ,  19 — , was, 

by  the  order  of  said  court,  duly  appointed  the  administrator  of 
said  estate ;  that  subsequently  he  filed  his  bond  and  took  the  oath 
of  office  as  such  administrator,  and  is  now  the  duly  qualified  and 
acting  administrator  of  said  estate; 

Wherefore  petitioner  prays  that  an  order  of  this  court  be  made, 
authorizing  and  requiring  said  administrator  to  specifically  per- 
form said  agreement,  by  executing  to  petitioner  a  good  and 
sufficient  conveyance  of  the  real  property  described  herein  and 
in  said  agreement. 


No.  812.— Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  of  the  City  and  County  pf  San 
Francisco,  State  of  California: 

The  petition  of  M.  CK.  respectfully  shows: 

That  S.  D.,  on  the  first  day  of  December,  1908,  executed  and 
delivered  to  these  petitioners  a  contract  in  writing  wherein  and 
whereby  he  agreed  to  convey  to  your  petitioner  for  the  sum  of 
six  hundred  and  fifty  dollars  that  certain  real  property  situated 
in  the  city  and  county  of  San  Francisco,  state  of  California,  and 
described  as  follows,  to  wit:  [Description.] 

That  there  has  been  paid  on  account  of  said  purchase  price  and 
interest  the  sum  of  four  hundred  and  forty-nine  dollars,  and  on 
March  3, 1908,  there  was  the  sum  of  two  hundred  and  one  dollars 
owing  on  said  contract  of  purchase;  and  by  the  terms  of  said 
contract  your  petitioner  was  entitled  to  pay  said  amount  at  the 
rate  of  ten  dollars  per  month,  together  with  interest  at  six  per 
cent  per  annum,  and  was  also  entitled  to  pay  the  total  amount 
owing  on  said  purchase  price  at  any  time  he  might  elect  to  do 
so,  and  thereupon  to  receive  a  deed  for  said  real  property. 
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That  said  S.  D.  died  on  the  twentieth  day  of  February,  1908, 
and  after  proceedings  duly  had  therefor  the  will  of  said  decedent 
was  admitted  to  probate  in  the  superior  court  of  this  county, 
and  J.  C.  R.  has  been  appointed  executor  of  said  will,  and  letters 
testamentary  duly  issued  to  him,  and  he  is  now  the  duly  qualified 
and  acting  executor  of  said  will. 

That  your  petitioner  is  ready  and  willing  and  desires  to  pay 
in  full  the  balance  owing  on  said  contract  of  purchase,  and  is 
entitled  to  a  conveyance  of  said  real  property  from  said  executor^ 
as  provided  in  sections  1597,  1598,  1599,  1600  and  1601  of  the 
Code  of  Civil  Procedure  of  the  state  of  California. 

Wherefore  your  petitioner  prays  that  this  petition  be  set  for 
hearing,  and  due  notice  thereof  be  given ;  and  that  on  the  hearing 
thereof  a  decree  be  entered  authorizing  and  directing  the  said 
executor  to  execute  a  conveyance  of  said  property  to  said  peti- 
tioner upon  the  pa3rment  of  said  sums  due  on  said  contract;  and 
that  the  court  make  such  other  orders  in  the  premises  as  may  be 
proper. 


No.  313.— Order  Appointing  Time  for  Hearing. 

(§  472). 
[Title  of  Court  and  Estate.] 

On  reading  and  filing  the  petition  of  A.  J.  Haynes  praying 
for  an  order  of  this  court  directing  the  administrator  of  the 
above-named  estate  to  complete  the  agreement  of  his  decedent 
by  executing  to  said  petitioner  a  deed  of  that  certain  real  prop- 
erty situated  in  Sonoma  county,  California,  and  described  as 
follows:  [Description.] 

It  is  hereby  ordered  that  July  5,  1908,  and  the  courtroom  of 
this  court,  be  and  the  same  hereby  are  appointed  as  the  time  and 
place  for  hearing  said  petition,  when  and  where  any  persons 
interested  in  said  estate  may  appear  and  make  objections  to 
granting  said  petition;  and  the  clerk  of  this  court  is  hereby 
directed  to  publish  due  notice  thereof  in  the  ''Sonoma  Times,"  a 
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newspaper  published  in  said  county,  for  not  less  than  four  suc- 
cessive weeks  before  said  hearing. 
Dated  June  1,  1908. 

M.  B.  FIELD, 

Judge  of  Superior  Court. 


No.  314.— Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

On  reading  and  filing  the  petition  of ,  praying  for  an 

order  requiring  the  administrator  of  the  above-named  estate  to 
specifically  perform  the  agreement  of  his  decedent,  by  executing 
to  said  petitioner  a  conveyance  of  the  following  described  real 
property  [here  insert  description], 

It  is  ordered  that ,  the day  of ,  19 — ,  be 

and  the  same  is  hereby  appointed  as  the  time,  and  the  court- 
room of  the  above-entitled  court  as  the  place,  for  the  hearing  of 
said  petition;  and  the  clerk  of  this  court  is  hereby  directed  to 

publish  a  notice  thereof  in  the ,  a  newspaper  published  in 

the  county  of ,  in  this  state,  for  at  least  four  successive 

weeks  before  said  hearing. 


No.  315.— Objections  to  Granting  Order. 

(§  473) 

[Title  of  Court  and  Estate.] 

Now  comes  Benjamin  Blair,  an  heir  of  the  above-named  de- 
ceased, and  objecting  to  the  petition  of  A.  J.  Ha3aies  for  an  order 
directing  the  administrator  of  the  estate  of  said  deceased  to 
convey  to  him  the  land  described  in  his  petition,  for  cause  of 
contest  alleges  that  the  alleged  written  contract  to  convey  was 
not  binding  upon  said  deceased,  because  said  alleged  contract 
was  not  signed  by  said  deceased,  but  his  name  was  written  to 
it  by  one  Jasen  Benedict. 
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Wherefore  petitioner  prays  that  said  petition  be  dismissed 
and  that  the  order  therein  prayed  be  denied. 

BENJ.  BLAIR, 
Contestant. 
B.  C.  KENYON, 

Attorney  for  Contestant. 


No.  316. — ^Another  Form  of  Opposition. 
[Title  of  Court  and  Estate.] 
,  the  residuary  legatee  under  the  last  will  of 


deceased,  objects  to  the  granting  of  the  order  prayed  for  in  the 

petition  of  ,  heretofore  filed  herein,  and  as  grounds  of 

objections  alleges: 

That  no  notice  of  the  hearing  of  said  petition  has  ever  been 
published,  as  required  by  the  order  of  this  court; 

That  the  alleged  contract  between  petitioner  and  said  deceased 
is  invalid ;  that  it  was  procured  from  said  deceased  by  the  duress 
and  fraud  of  said  petitioner,  in  this  [state  with  particularity 
the  facts  out  of  which  the  duress  and  fraud  arise] ; 

Wherefore  he  prays  that  the  order  sought  in  said  petition  be 
denied. 


No.  317. — Order  Directing  Ezeentlon  of  Deed. 

(§  474) 
[Title  of  Court  and  Estate.] 

The  petition  of  A.  J.  Haynes  praying  for  an  order  of  this  court 
directing  Leonard  Putnam,  administrator  of  said  estate,  to  convey 
certain  real  property  to  petitioner,  coming  on  regularly  this  day 
to  be  heard,  and  it  appearing  from  the  proofs  adduced  that  due 
and  legal  notice  of  this  hearing  has  been  given,  that  said  decedent 
in  his  lifetime  duly  executed  a  contract  in  writing  to  convey  the 
real  estate  hereinafter  described  to  said  petitioner,  and  that  said 
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petitioner  has  in  all  respects  performed  his  part  of  said  contract 
and  is  entitled  to  the  conveyance  prayed. 

Therefore  it  is  hereby  ordered  and  decreed  that  said  Leonard 
Putnam,  as  administrator  of  said  estate,  be  and  he  hereby  is 
authorized  and  directed  to  execute  a  proper  deed  to  said  A.  J. 
Haynes,  of  the  following  described  real  property,  to  wit:  [De- 
scription. ] 

Dated  July  5, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  318.— Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

Now,  on  this day  of ,  19 — ,  the  petition  of 

coming  on  regularly  to  be  heard,  and  upon  the  proofs  adduced 

it  appearing  to  this  court  that  ,  deceased,  entered  into 

an  agreement  in  writing  to  convey  the  real  estate  hereinafter 

described  to ,  upon  certain  conditions ;  that  said  agreement 

was  duly  executed  and  recorded;  that  said  petitioner  has  per- 
formed all  of  the  conditions  required  of  him  to  be  performed  by 
the  terms  of  said  contract,  and  is  entitled  to  a  conveyance  of 
said  premises,  according  to  the  terms  of  said  agreement: 

Wherefore  it  is  hereby  ordered,  adjudged,  and  decreed  that 

,  the  administrator  of  the  estate  of ,  deceased,  be  and 

he  is  hereby  required  specifically  to  perform  said  agreement,  by 

executing  to  petitioner,  ,  a  conveyance  of  the  following 

described  real  property,  to  wit:  [Description.] 


No.  319.— Order  Dismissing  Petition  Without  Prejudice. 

(8  476) 

[Title  of  Court  and  Estate.] 

Now,  on  this  fifth  day  of  July,  1908,  the  petition  of  A.  J. 
Haynes,  praying  for  a  decree  authorizing  and  directing  Leonard 
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Putnam,  the  administrator  of  the  estate  of  Arthur  Blalre,  de- 
ceased, to  convey  certain  real  estate  to  petitioner,  who  claims 
to  be  entitled  thereto  under  and  by  virtue  of  a  certain  contract 
in  writing,  alleged  to  have  been  made  by  decedent  during  his 
lifetime,  coming  on  regularly  to  be  heard,  and  after  a  full  hearing 
of  the  matter  upon  said  petition  and  the  objections  thereto,  and 
upon  an  examination  of  the  facts  and  circumstances  of  the  claim, 
the  court  finds  that  the  right  of  petitioner  to  have  a  specific  per- 
formance of  the  contract  mentioned  in  his  petition  is  doubtful: 

It  is  therefore  ordered  that  said  petition  be  and  the  same  is 
hereby  dismissed  without  prejudice  to  the  right  of  petitioner  to 
proceed  within  six  months  to  enforce  by  action  a  specific  perform- 
ance of  said  contract. 

Dated  July  5,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  320.— Another  Form  of  Order. 

[Title  of  Court  and  Estate.] 

The  petition  of  A.  B.  for  an  order  directing  the  administrator 
of  the  estate  of  E.  F.,  deceased,  to  convey  to  him  tiie  land  de- 
scribed in  his  petition,  having  been  heard  and  submitted  for 
judgment,  and  it  being  doubtful  whether  the  petitioner  has  the 
right  to  demand  specific  performance  of  the  contract  described 
in  his  petition,  it  is  ordered  that  his  petition  be,  and  it  is,  denied 
without  prejudice  to  his  right  to  sue  for  the  specific  perform- 
anee  of  said  contract  in  the  superior  court  of  this  county. 


No.  321. — ^Deed  of  Administrator. 

To  All  to  Whom  These  Presents  Shall  Come,  I,  Leonard  Putnam^ 

Administrator  of  the  Estate  of  Arthur  Blake,  Send  Greeting: 

Whereas  the  said  Arthur  Blake,  deceased,  in  his  lifetime,  was 

bound  by  a  contract  in  writing  dated  March  1,  1908,  to  convey  to 

A.  J.  Haynes  certain  real  estate  hereinafter  described ;  and  whereas 
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said  Arthur  Blake  died  on  April  2,  1908 ;  and  whereas  on  the  fifth 
day  of  July,  1908,  the  superior  court  of  the  county  of  Sonoma, 
state  of  California,  in  the  matter  of  the  estate  of  said  Arthur  Blake, 
deceased,  after  due  notice  to  all  persons  interested,  duly  made  a 
decree  authorizing  and  directing  me,  the  said  Leonard  Putnam,  as 
administrator  of  the  estate  of  said  Arthur  Blake,  deceased,  to 
execute  a  conveyance  of  said  real  estate  to  said  A.  J.  Haynes : 

Now,  therefore,  in  consideration  of  the  premises,  and  the  sum 
of  twelve  thousand  dollars  heretofore  paid  by  said  A.  J.  Haynes 
pursuant  to  the  terms  of  said  contract,  I,  the  said  Leonard  Putnam, 
as  such  administrator,  hereby  grant  and  convey  to  the  said  A.  J. 
Haynes  all  that  certain  real  property  situated  in  Sonoma  county, 
California,  and  described  as  follows:  [Description,] 

In  witness  whereof,  I,  the  said  Leonard  Putnam,  as  adminis- 
trator aforesaid,  have  hereto  set  my  hand  and  seal  this  sixth  day 
of  July,  1908. 

LEONARD  PUTNAM,     [Seal] 
Administrator  of  the  Estate  of  Arthur  Blake,  Deceased. 

[Witnesses.] 

[Acknowledgment] 
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No.  326.— Exhibit  or  First  Account. 

(§  495). 

[Title  of  Court  and  Estate.] 

Comes  now  Robert  Reed,  as  administrator  of  the  estate  of  Lewis 
Beed,  deceased,  and  on  this  fifth  day  of  March,  1908,  renders  the 
following  exhibit  to  inform  the  court  of  the  affairs  and  condition 
of  said  estate: 
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Bobert  Reed,  administrator  of  the  estate  of  Lewis  Seed,  deceased, 
in  account  with  said  estate. 

1908.  Dr. 

Feb.     1.    To  cash  received  from   Santa  Bosa  Savings 

Bank,  being  money  deposited  there  by  de- 
ceased in  his  lifetime $250  00 

March  3.    To  cash  in  possession  of  deceased  at  the  time  ' 

of  his  death 10000 

To  net  amount  of  sales  of  personalty,  as  shown 
by  the  return  of  sale  on  file  herein 350  00 

Total   $70000 

Contra. 

Jan.     15.    Fees  of  clerk  of  this  court $16  50 

Jan.    22.    Costs  of  publication  of  notice  to  credi- 
tors         600 

Total $22  50 

Balance  in  hands  of  administrator $678  50 

Claims  against  said  estate  which  have  been  allowed: 

Name  of  Glaimant.  Nature  of  Claiitis.  AmonntB. 

E.  C.  Plympton.  Funeral  expenses.  $200  00 

etc.  etc  etc. 

Claims  against  said  estate  which  have  been  presented  and  not 
yet  allowed: 

Name  of  Claimant.  Nature  of  Claims.  Amounts. 

L.  Q.  Short  Groceries.  $90  00 

etc.  etc  etc. 

[State  all  further  matters  necessary  to  show  the  condition  of  the 
affairs  of  the  estate.] 

ROBERT  REED, 
Administrator  of  the  Estate  of  Lewis  Reed,  Deceased* 
L.  C.  JEFFERSON, 
Attorney  for  Administrator. 

Probate  Law — 84 


1332  PROBATE  LAW. 

It  is  ordered  that  a  citation  be  issued  herein  to  Robert  Beed,  the 
administrator  of  said  estate,  requiring  him  to  appear  before  this 
court,  at  the  courtroom  thereof,  on  the  fourth  day  of  September, 
1908,  at  10  o'clock  A.  M.,  and  render  such  exhibit. 
Dated  September  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  328.— Account  and  Report  of  Administration. 

(§  499), 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

Robert.  Reed,  as  administrator  of  the  estate  of  Lewis  Reed,  de- 
ceased, herewith  respectfully  presents  his  account  and  report  '^f 
his  administration  as  follows: 

He  charges  himself : 

With  the  value  of  the  property  of  said  estate  as  per  the 

inventory  and  appraisement  on  file  herein $5,000  00 

"With  the  net  proceeds  of  the  sale  of  crops  grown  on  said 

property  during  the  administration 25000 

"With  the  interest    collected    from    John  White    on 

his  note  to  deceased,  bearing  date  July  1,  1906 ....  50  00 

$5,250  00 

He  credits  himself  with  the  following  cash  disbursements: 
For  funeral  expenses  of  deceased,  as  per  voucher  No.  1       $200  00 
For  fees  paid  to  county  clerk,  as  per  vouchers,  Nos.  2-4.  8  00 

For  expense  of  administrator's  bond,  as  per  voucher 

No.  6 25  00 

For  publication  of  notice  to  creditors,  as  per  voucher 

No.  7 600 

Balance  cash  and  property  on  hand $5,011 00 

Total $3,250  00 
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Statement  of  Claims. 

The  following  claims  against  said  estate  have  been  duly  presented 
and  allowed:  [Set  forth  statement  of  all  claims  presented  and  al- 
lowed to  date.] 

Report  of  Administration. 

Said  administrator  respectfully  reports  of  his  administration  to 
this  honorable  court  as  follows: 

That  letters  of  administration  of  said  estate  were  issued  to  him 
on  the  fifteenth  day  of  February,  1908. 

That  immediately  after  his  appointment  he  caused  notice  to 
creditors  to  be  published  in  the  ''Sonoma  Times/'  a  newspaper 
published  in  said  county. 

That  within  ten  months  after  the  first  publication  of  said  notice, 
five  claims  against  said  deceased/  accompanied  by  proper  affidavite, 
and  supported  by  satisfactory  vouchers,  were  presented  to  the 
said  administrator,  and  allowed  by  him  and  the  judge  of  this 
court,  the  amounts,  the  dates  of  presentation  and  allowance,  and 
all  the  particulars  of  which  claims  are  contained  in  the  statement 
of  claims  hereinbefore  annexed  to  said  administrator's  account  as 
above  rendered. 

Wherefore  said  administrator  prays  that  this  court  appoint  a 
day  for  the  hearing  and  settlement  of  said  account,  and  that  on 
the  day  appointed  said  account  be  settled  and  allowed  by  this 
court. 

ROBERT  REED, 
Administrator. 
L.  C.  JEFFERSON, 
Attorney  for  Petitioner. 

[Affidavit  as  in  Form  No.  329a.] 

Although  the  statute  Beems  to  require  both  "an  account"  and  "a  re- 
port," the  report  is  useless  in  the  great  majority  of  cases,  and  in  prac- 
tice is  seldom  made.  Only  one  account  is  necessary  in  ordinary  estates, 
which  is  styled  the  first  and  final  account.  It  is  filed  with  the  petition 
for  final  distribution.  No  report  of  administration  further  than  the  in- 
formatioii  which  the  account  itself  contains  ia  made.    See  Forma  329,  330. 
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No.  329.— First  and  Final  Account  Filed  with  Petition  for  Dift- 

trimtion. 

[Title  of  Ck>art  and  Estate.] 

First  and  Final  Account  of  Administratrix. 

Ellen  Morrison,  as  administratrix  of  the  estate  of  William  Mor- 
rison, deceased,  renders  her  first  and  final  account  as  such  admin- 
istratrix, for  settlement,  and  accompanies  such  account  with  the 
necessary  vouchers. 

Ellen  Morrison,  administratrix  of  the  estate  of  WiUiam  Morrison, 
deceased,  in  account  with  said  estate: 

Dr. 

To  cash:  Moneys  that  came  into  the  hands  of 

the  administratrix  as  per  inventory $6,028  44 

1904. 

Dec.  3L    To  interest  on  money  on  deposit  in  the  Mutual 

Savings  Bank  of  San  Francisco 105  47 

1905. 

June  30.    To  interest  on  money  on  deposit  in  the  Mutual 

Savings  Bank  of  San  Francisco 107  31 

Total  Receipts $6,241  22 
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Credits. 

By  cash  paid  as  follows: 
1905.  Voucher 

Jan.     5.    Piling  petition  for  letters  of  administra-  No. 

tion $       6  00      1 

Jan.     5.    Posting  notices  hearing  petition 25      2 

Jan.   17.    County  clerk  for  issuance  of  letters  of  ad- 
ministration     50      3 

J.  C.  Collins,  funeral  expenses 254  50      4 

Holy  Cross  Cemetery,  for  plot  and  per- 
petual care 256  50      5 

Feb.   28.    Appraiser's  fees,  F.  S.  Harris 5  00      6 

Feb.   28.    Notary's  fees,  inventory 1  75      7 

Mar.    7.    Appraiser's  fees,  J.  H.  Moon 500      8 

Apr.   17.    Taxes  city  and  county  of  San  Francisco, 

second  installment  28  39      9 

July  25.    Certified  copy  of  letters  of  administra- 
tion      25    10 

Oct.   26.    Piling  inventory 25    11 

Oct.   26.    Appraiser's  fees,  L.  P.  Telland 6  00    12 

Oct.   26.    ''The  Recorder/*  publishing    notice    to 

creditors 4  50    13 

Oct   26.    Taxes  city  and  county  of  San  Francisco, 

first  installment  (real  and  personal) . .       50  03    14 

Total  disbursements  $   617  92 

Cash  on  hand , 5,623  30 

Total   $6,241  22 

Becapitulation. 
Total  Receipts: 

Cash $6,24122 

Seal  property  (appraised  at) 3,000  00 

Total $9,24122 
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Total  Disbursements: 

Cash  paid  out t   617  92 

Cash  on  hand 5,623  30 

Real  property  on  hand 3,000  00 

Total $9,24122 

Commissions  of  the  administratrix  paid  on  the  total  amount  of 
the  estate  accounted  for  are  $482.06,  as  follows: 

$1,000  00  at  7% $  70  00 

,241  22  at  5% 412  06 


$9,241  22 $482  06 

Wherefore  said  EUen  Morrison,  as  administratrix  of  the  estat« 
of  William  Morrison,  deceased,  prays  that  this  her  first  and  final 
account  be  approved  and  allowed  and  settled,  after  due  notice 
given  of  the  time  and  place  of  hearing  thereof. 

Dated  San  Francisco,  October  30, 1905. 

ELLEN  MORRISON, 

Administratrix  of  the  Estate  of  William  Morrison,  Deceased. 

[Affidavit  as  in  Form  No.  329a.] 


No.  329a.— Another  Form  of  First  and  Final  Account  witii  Peti- 
tion for  Distribution. 

[Title  of  Court  and  Estate.] 

Now  comes  Thomas  Atkinson,  the  administrator  of  the  estate  of 
Susan  Atkinson,  Deceased,  and  respectfully  presents  this  his  first 
and  final  account  of  his  administration  of  the  estate  of  said  de- 
cedent,  and  shows  as  follows; 
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He  charges  himself  with  the  money  on  hand  at  the  time 
of  the  death  of  said  decedent,  then  on  deposit  with 

the  German  Savings  &  Loan  Society $3,684  18 

On  deposit  with  the  Hibemia  Savings  &  Loan  Society. . .      444  21 
Dividend  on  money  deposited  with  the  German  Savings 

and  Loan  Society  in  July,  1906 66  29 

Total $4,194  68 

And  he  claims  credit  for  the  following  disbursements,  by  cash 
paid  as  follows: 

1906. 

March  5.    To   Rev.    M.    S.    Smith   for   funeral   services, 

voucher  No.  1 $  25  GO 

March  5.    To  Cadillac  Surety  Co.  for  premium  on  bond 

of  administrator,  voucher  No.  2 33  75 

Feb.  19.     To  County  Clerk  for  filing  petition,  voucher  3. .       6  00 

March  5.    To  County  Clerk  for  other  fees  in  said  estate, 

vouchers  4-6 1  90 

'April  7.     To  E.  C.  Brown  &  Co.,  funeral  and  burial  ex- 
penses, voucher  No.  7 153  80 

April  7.     To  Red  Cross  Ambulance  Co.  for  ambulance 

charges,  voucher  No.  8 5  00 

April  7.     To   Homeopathic   Sanatorium   for   Sanatorium 

expenses,  voucher  No.  9 12  50 

April  7.     To   Homeopathic   Sanatorium   for   Sanatorium 

expenses,  voucher  No.  10 12  80 

April  7.     To  WiUiam  Jennings  &  Son,  for  repairs  on  house 

on  Minna  St.,  S.  P.,  voucher  No.  11 6  50 

July  18.     To  Commercial  Publishing  Co.  for  publishing 

notice  to  creditors,  voucher  13 6  00 

July  18.     To  Guy  Cornell,  M.  D.,  for  medical  services, 

voucher  No.  12 100  00 

July  18.     Appraiser's  fees,  voucher  No.  14 15  00 

July  18.     Administrator's  fees,  as  per  C.  C.  P.  1618....  201  78 

July  18.     Attorney's  fees,  as  per  C.  C.  P.  1619 201  78 

Estimated  cost  of  closing  estate 2  80 

Total   disbursements $784  61 
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Becapitulation. 

To  total  cash  received $4,194  68 

By  disbursements  (including  commission  of  adminis- 
trator and  fees  of  attorney  as  per  statute)  and  ex- 
pense of  closing  estate 784  61 


Balance  of  cash  for  distribution $3,410  07 

State  of  Calif ornia. 

City  and  County  of  San  Francisco, 

Thomas  Atkinson,  being  first  duly. sworn,  says:  I  am  the  ad- 
ministrator of  the  estate  of  Susan  Atkinson,  deceased.  The  fore- 
going account,  this  day  filed  by  me  as  and  for  the  first  and  final 
account  of  my  administration  of  said  estate,  is  in  all  respects  just 
and  true,  and  according  to  the  best  of  my  knowledge,  information 
and  belief,  contains  a  full,  true,  and  particular  account  of  all  my 
receipts  and  disbursements  on  account  of  said  estate,  from  the  com- 
mencement of  my  administration  to  September  22,  1908,  and  of  all 
sums  of  money  belonging  to  the  said  estate  which  have  come  into  my 
hands  as  such  administrator,  or  which  have  been  received  by  any 
other  person  by  my  order  or  authority  for  my  use ;  and  of  all  claims 
presented  and  allowed  or  paid;  and  I  do  not  know  of  any  error  or 
omission  in  such  account  to  the  prejudice  of  any  person  interested 
in  said  estate.  I  further  state  that  the  items  of  expenditure,  not 
exceeding  twenty  dollars,  for  which  no  vouchers  are  annexed  or 
produced,  have  actually  been  paid  by  me,  at  the  place  where, 
the  date  when,  and  to  the  parties  to  whom  the  said  payments  are 
stated  in  said  account  to  have  been  made  respectively;  and  that 
said  account  exhibits  not  only  the  debts  which  have  been  paid, 
but  also  a  statement  of  all  debts  which  have  been  duly  presented 
and  allowed  during  the  period  embraced  in  said  account. 

THOMAS  ATKINSON. 

Subscribed  and  sworn  to  before  me  this  twenty-second  day  of 

September,  1908. 

tr.  N.  SNOW, 
Notary  Publio. 
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No.  329b. — Second  and  Final  Account. 

For  a  second  and  final  account,  see  Form  No.  411. 

No.  330. — ^Appointment  of  Day  for  Settling  Acoonnt 

(§  506) 

[Title  of  Court  and  Estate.] 

Bobert  Reed,  administrator  of  the  estate  of  Lewis  Beed,  de- 
ceased, having  this  day  rendered  and  presented  for  settlement,  and 
filed  in  this  court,  his  final  account  of  his  administration  of  the 
estate  of  said  deceased : 

The  undersigned  clerk  of  said  court,  pursuant  to  the  authority 
in  him  by  law  vested,  hereby  fixes  Friday,  the  eighteenth  day  of 
March,  1908,  for  the  hearing  upon  said  account;  said  hearing  to 
be  held  at  the  courtroom  of  this  court,  in  the  courthouse  in  said 
county  of  Sonoma,  and  notice  of  at  least  ten  days  is  to  be  given 
thereof  by  notices  posted  in  three  public  places  in  said  county. 
Dated  March  5,  1908. 

A.  C.  STEWART, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk. 


No.  S30a.— Another  Form  of  Order  Fixing  Time  of  Settlement 

[Title  of  Court  and  Estate.] 

Order  of  Clerk  Fixing  Time  and  Place  for  Hearing  Application 
to  Settle  First  and  Final  Account  and  Petition  for  Final 
Distribution. 

Ellen  Morrison,  as  administratrix  of  the  estate  of  William  Mor- 
rison, deceased,  having  this  day  rendered  and  presented  for  settle- 
ment and  filed  herein  her  first  and  final  account  of  her  administra- 
tion of  the  estate  of  said  deceased,  and  having  therewith  filed  a 
petition  for  the  fijial  distribution  of  said  estate: 
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Now,  I,  John  Green,  clerk  of  said  superior  court,  pursuant  to 
the  authority  vested  in  me,  do  hereby  fix  and  appoint  Friday,  the 
tenth  day  of  November,  1905,  at  10  o'clock  A.  M.  of  said  day, 
and  the  courtroom  of  this  court,  department  number  ten  thereof, 
in  the  New  City  Hall  in  the  city  and  county  of  San  Francisco, 
state  of  California,  as  the  time  and  place  for  the  hearing  by  the 
court  of  the  application  for  the  settlement  of  said  first  and  final 
account,  and  for  the  hearing  of  said  petition  for  final  distribution. 
Dated  San  Francisco,  October  30, 1905. 

JOHN  GEEEN, 

Clerk. 
By  E.  S.  Hawes, 
Deputy  Clerk. 


No.  331. — Notice  of  Settlement  of  Accounts. 

(§  507) 
[Title  of  Court  and  Estate.] 

Notice  is  hereby  given  that  Robert  Reed,  administrator  of  the 
estate  of  Lewis  Reed,  deceased,  having  filed  in  this  court  his  final 
account  of  his  administration  of  said  estate,  the  hearing  of  the 
same  has  been  fixed  by  the  clerk  of  said  court  for  Friday,  March 
18,  1908,  at  10  o'clock  in  the  forenoon,  at  the  courtroom  of  said 
court  in  the  courthouse  at  Santa  Rosa  in  the  county  aforesaid,  and 
all  persons  interested  in  the  said  estate  are  notified  then  and 
there  to  appear  and  show  cause,  if  any  they  have,  why  the  said 
account  should  not  be  settled  and  allowed. 
Dated  March  5,  1908. 

'A.  C.  STEWART, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk. 
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No.  331a.— Another  Form  of  Notice. 
[Title  of  Court  and  Estate.] 

Notice  is  hereby  given  that  A.  L.,  administrator  of  the  estate 
of  G.  H.y  deceased,  has  rendered  and  presented  to  the  court  afore- 
said for  settlement  his  annual  account  of  his  administration  of 
said  estate;  and  that  Friday,  the  eighteenth  day  of  March,  1908, 
at  2  o'clock  P.  M.,  and  the  courtroom  of  said  court  in  the  court- 
house at  Santa  Rosa  in  said  Sonoma  county,  have  been  appointed 
as  the  time  and  place  for  the  settlement  of  said  account,  at  which 
time  and  place  any  person  interested  in  said  estate  may  appear 
and  file  exceptions  to  the  said  account^  and  contest  the  same. 


No.  331b. — Order  Directing  Further  Notice. 

(8  507X 
[Title  of  Court  and  Estate.] 

It  appearing  to  the  court,  upon  the  final  hearing  at  the  time 
of  settlement  of  the  account  of  Bobert  Beed,  administrator  of  the 
estate  of  Lewis  Beed,  that  the  notice  heretofore  given  by  said  ad- 
ministrator of  the  time  and  place  of  the  settlement  of  said  account, 
is  insufficient:  It  is  hereby  ordered  that  further  notice  be  given 
by  posting  the  notice  of  settlement  in  three  of  the  most  public 
places  in  said  county  for  twenty  days  conmiencing  March  20,  1908, 
and  by  publishing  in  the  ** Sonoma  Times"  for  two  successive 
weeks,  commencing  March  22,  1908,  the  following  abbreviated 
notice : 

''Notice. — The  hearing  of  the  final  account  of  the  administrator 
of  the  estate  of  Lewis  Reed,  deceased,  will  be  heard  on  April  8, 
1908,  superior  court  of  Sonoma  county,  department  2,  10  o'clock 
A.  M. — Robert  Reed,  Administrator." 
Dated  March  18,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 
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No.  331c.— Proof  of  Posting  Notice. 

(§  513) 
[Title  of  Conrt  and  Estate.] 

Notice  is  hereby  given  that  Robert  Reed,  administrator  of  the 
estate  of  Lewis  Reed,  deceased,  having  filed  in  this  court  his  final 
account  of  his  administration  of  the  estate  of  said  deceased,  the 
hearing  of  the  same  has  been  fixed  by  the  clerk  of  said  court  for 
Friday,  March  18,  1908,  at  10  o'clock,  A.  M.,  of  said  day,  in  the 
courtroom  of  said  court  in  the  courthouse  at  Santa  Rosa  in  the 
county  aforesaid,  and  all  persons  interested  in  said  estate  are 
notified  then  and  there  to  appear  and  show  cause,  if  any  they  have, 
why  the  said  account  should  not  be  settled  and  allowed. 
Dated  March  5,  1908. 

A.  C.  STEWART, 

Clext 
By  A.  L.  Kennedy, 
Deputy  Clerk. 

State  of  California, 
County  of  Sonoma^ 

,  being  duly  sworn,  deposes  and  says:  that  he  is  over 


twenty-one  years  of  age,  and  is  not  interested  in  the  matter  of  the 
above  proceeding  nor  in  any  way  disqualified  from  testifying 
thereto;  that  on  the  sixth  day  of  March,  1908,  he  posted  three 
notices,  of  which  the  above  is  a  true  copy,  in  three  different  public 
places  in  the  county  of  Sonoma,  state  of  California,  one  of  which 
was  at  the  place  at  which  the  court  is  held,  one  at  the  Union  Ferry 
Building,  and  one  at  the  City  Hall,  in  Santa  Rosa,  in  said  county. 

P.  Q.  GREEN. 

• 

Subscribed  and  iwom  to  before  me,  this  eighteenth  day  of 
March,  1908. 

G.  T.  WILLET, 
Depuly  County  Clerk. 
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No.  332.— Exceptions  to  Aoconnt. 

(§  508) 

[Title  of  Court  and  Estate.] 

Now  comes  Mary  Reed,  widow  of  the  above-named  deceased,  and 
contests  and  objects  to  the  allowance  of  the  account  rendered  in 
the  matter  of  the  estate  of  said  decedent  by  Robert  Heed,  the  ad- 
ministrator of  said  estate,  and  filed  herein  on  March  5,  1908 ;  and 
for  cause  of  contest  and  objections  respectfully  states:  [Set  forth 
in  detail  the  exceptions  to  the  account.] 

Wherefore,  the  contestant  prays  that  said  account  be  rejected, 
and  that  said  administrator  be  directed  to  render  a  true  account 
of  his  administration  within  ten  days  from  date. 

MARY  REED, 
Contestant. 
V.  S.  EARLY, 

Attorney  for  Contestant 

No.  333.— Another  Form  of  Objection. 

[Title  of  Court  and  Estate.] 

Now  comes  Lewis  Oray,  and  contesting  the  first  annual  account 
of  the  administrator  herein  filed,  for  cause  of  contest  says:  That 
the  item  therein  of  $1250  expended  by  said  administrator  in  em- 
ploying a  bookkeeper  to  assist  him  in  attending  to  the  business  of 
his  administration  was  unnecessary,  and  is  not  an  expenditure  to 
be  paid  out  of  the  assets  of  said  estate. 

No.  334. — ^Appointment  of  Referee  to  Examine  Account. 

(§  509) 

[Title  of  Court  and  Estate.] 

Robert  Reed,  administrator  of  the  estate  of  Lewis  Reed,  de- 
ceased, having  on  March  5,  1908,  filed  herein  a  final  account  of  his 
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administration  for  settlement,  and  exceptions  to  such  account  hav- 
ing been  filed  by  Mary  Beed,  widow  of  said  deceased: 

It  is  ordered  that  said  account  be  and  the  same  hereby  is  referred 
to  Geo.  Aldrich  to  examine  and  report  thereon  to  this  court  within 
one  week,  and  the  settlement  of  said  account  is  hereby  continued 
for  one  week. 
Dated  March  15,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  335.— Report  of  Referee, 

(§  509) 
tTitle  of  Court  and  Estate.] 

George  Aldrich,  the  referee  heretofore  appointed  By  this  court 
to  examine  the  account  of  Robert  Reed,  the  administrator  of  said 
estate,  respectfully  reports  that  he  has  carefully  and  fully  ex- 
amined said  account;  that  the  same  is  just,  true,  and  correct,  and 
is  entitled  to  be  allowed  and  approved. 

Dated  March  25, 1908. 

GEORGE  ALDRICH,  Referee. 


No.  336a.— Another  Form  of  Referee's  Report. 

[Title  of  Court  and  Estate.] 

In  pursuance  of  an  order  of  this  court,  made  and  entered  on 
the  twenty-first  day  of  June,  1908,  appointing  me,  the  under- 
signed, a  referee,  to  examine  the  annual  account  of  A.  B.,  said 
administratrix  of  the  estate  of  C.  E.,  deceased,  rendered  for  settle- 
ment and  filed  in  this  court  on  the  tenth  day  of  June,  1908,  and  to 
make  report  thereon,  I  do  now  respectfully  report  to  this  honor- 
able court,  as  follows: 

That  I  have  fully  and  carefully  examined  said  account,  and  the 
vouchers  produced  in  support  thereof;  that  I  have  been  attended 
upon  said  examination  by  said  administratrix  and  her  counsel, 
G.  H. 
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That  said  account  contains  a  just  and  full  statement  of  all  tho 
moneys  received  and  disbursed  by  said  administratrix  from  th>» 
fourth  day  of  April,  1908,  the  commencement  of  her  administra- 
tion of  said  estate,  to  the  tenth  day  of  June,  1908,  including  all 
sums  of  money  belonging  to  said  estate  which  came  to  her  hands 
as  such  administratrix,  or  were  received  by  any  other  person  by 
her  order  or  authority  for  her  use  as  such  administratrix  during 
said  period. 

That  the  amount  of  said  money  thus  received,  as  aforesaid,  was 
the  sum  of  six  thousand  four  hundred  and  five  dollars,  and  the 
amount  thus  disbursed,  as  aforesaid,  was  the  sum  of  two  thousand 
one  hundred  and  nine  dollars  and  forty  cents,  leaving  in  the  hands 
of  the  said  administratrix  the  sum  of  four  thousand  three  hundred 
and  ninety-six  dollars  and  fifty  cents,  to  the  credit  of  said  estate, 
subject  to  the  payment  of  the  claims  allowed  against  said  estate 
and  the  expenses  of  closing  the  administration. 

That  for  all  items  of  expenditure  proper  vouchers  were  pro- 
duced before  me,  as  filed  in  this  court,  except  for  two  items,  each 
below  twenty  dollars,  and  amounting  in  the  aggregate  to  a  sum 
not  exceeding  five  hundred  dollars,  to  wit,  the  sum  of  nine  dollars; 
for  these,  no  vouchers  were  produced,  but  it  was  proved  before  me, 
by  the  oath  positive  of  the  said  administratrix,  as  attached  to  the 
said  account,  which  oath  is  uncontradicted,  that  such  items  were 
actually  paid  by  her,  at  the  places  where,  the  dates  when,  and  to 
the  parties  stated  as  set  forth  in  said  account. 

I  further  report  that,  after  having  fully  and  carefully  exam- 
ined said  account,  I  am  satisfied  that  the  same  is  true,  just,  and 
correct,  and  entitled  to  allowance  and  approval 

I  therefore  respectfully  reconunend  its  allowance  and  approval, 
and  that  a  decree  be  entered  that  said  account  as  presented  be 
settled,  approved,  and  allowed. 

All  of  which  is  respectfully  submitted. 

FrobaU  Law— 8S 
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No.  336.— Petition  for  Bendition  of  Account 

(§  499) 
[Title  of  Court  and  Estate.] 

The  petition  of  John  Stoddard  respectfully  represents: 

That  Robert  Beed  is  the  duly  appointed,  qualified  and  acting 
administrator  of  the  estate  of  Lewis  Beed,  deceased: 

That  more  than  thirty  days  have  elapsed  since  the  expiration 
of  the  time  mentioned  in  the  notice  to  creditors  within  which 
cjfaims  must  be  exhibited,  but  said  administrator  has  not  rendered 
to  this  court  under  oath  an  account  of  his  administration. 

That  petitioner  is  a  creditor  of  said  estate,  and  that  his  claim 
for  five  hundred  dollars  has  been  duly  presented  and  allowed,  and 
ranked  among  the  acknowledged  debts  of  said  estate. 

That  said  administrator,  though  often  requested  by  petitioner  to 
do  so,  will  give  no  information  concerning  the  condition  and  sol- 
vency of  said  estate. 

Wherefore,  petitioner  prays  that  said  administrator  be  cited 
to  appear  and  render  an  account  of  his  administration. 

JOHN  STODDABD, 

Petitioner. 
B.  B.  BUBDEN, 

Attorney  for  Petitioner. 


No.  SST.^Decree  Allowing  Account. 

(§§  509-511) 

[Title  of  Court  and  Estate.] 

The  final  account  of  Bobert  Beed,  the  administrator  of  the 
estate  of  Lewis  Beed,  deceased,  herein  rendered  and  presented  on 
the  fifth  day  of  March,  1908,  coming  on  regularly  to  be  heard  this 
day,  and  proof  having  been  made  to  the  satisfaction  of  the  court 
that  the  clerk  had  given  notice  of  the  settlement  of  said  account 
in  the  manner  and  for  the  time  required  by  law,  and  heretofore 
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directed  by  this  court,  and  no  objections  being  filed  thereto,  and  it 
appearing  that  said  account  is  correct: 

It  is  hereby  ordered,  adjudged,  and  decreed  that  the  said  final 
account  of  the  said  administratrix  be  and  the  same  is  hereby  al- 
lowed And  approved,  and  settled. 
Done  in  open  court  this  eighteenth  day  of  March,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  S38.— Allowaace  of  Debt  Xrregolarly  Paid. 

(§  505) 
[Title  of  Court  and  Estate.] 

It  appearing  to  the  court  that  Robert  Reed,  the  administrator 
of  the  above-entitled  estate,  paid  Jesse  Reason  a  claim  of  six  hun- 
dred dollars,  within  the  time  limited  by  law  for  the  payment  of 
such  claims,  but  without  the  a£Sdavit  or  other  proof  of  said  claim  re- 
quired by  law;  and  it  having  been  proved,  to  the  satisfaction  of  the 
court,  that  said  amount  was  a  just  debt,  was  due  against  the  said 
estate,  was  paid  in  good  faith,  that  the  amount  thereof  thus  paid 
was  the  true  amount  of  such  indebtedness  over  and  above  all  pay- 
ments or  setoffs;  and  the  said  estate  being  solvent: 

The  said  amount  is  allowed  the  said  administrator  in  the  settle- 
ment of  his  accounts. 

Dated  March  18,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  CourL 


No.  S38a.— Oommitmtnt  for  Contempt  for  Disobeying  Order. 

(§§  497,  498) 
[Title  of  Court  and  Estate.] 

An  order  having  been  made  by  this  court  that  Robert  Reed,  ad- 
ministrator of  the  estate  of  Lewis  Reed,  deceased,  render  the  ac- 
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count  of  said  estate  required  to  be  rendered  within  thirty  days 
after  the  expiration  of  the  time  mentioned  for  presenting  claims  in 
the  notice  to  the  creditors  of  said  estate,  and  said  time  having 
elapsed  before  said  order  was  made ;  and  the  said  Robert  Reed  hav- 
ing failed  to  render  said  account  as  ordered  by  the  court ;  and  the 
said  Robert  Reed  having  been  cited  to  appear  and  show  cause  why 
a  warrant  of  attachment  should  not  issue  to  compel  him  to  render 
said  account  (the  said  citation  having  been  issued,  served  and  re- 
turned as  is  by  law  required) ;  and  the  said  Robert  Reed  having 
been  brought  into  court,  who  then  and  there  refused  to  render  said 
account: 

It  is  ordered  that  said  Robert  Reed  be,  and  he  is  hereby  adjudged 
to  be  in  contempt  of  this  court,  and  that  he  be  committed  to  the 
custody  of  the  sheriff  of  the  county  of  Sonoma,  state  of  California, 
until  he  obeys  the  said  order  of  this  court 
Dated  April  10,  1908. 

M.  B.  FIELD, 
Judge  of  buperior  Court 


No.  339.— Attachment  Against  Administrator  for  not  Rendering 

Account 

(§§  497,  498) 

[Title  of  Court  and  Estate.] 

It  appearing  to  the  court  that  Robert  Reed,  administrator  of  the 
estate  of  Lewis  Reed,  deceased,  has  neglected  to  render  an  account 
of  his  administration  within  thirty  days  after  the  expiration  of 
the  time  for  presenting  claims  mentioned  in  the  notice  to  creditors 
of  said  estate,  and  a  citation  having  been  issued  requiring  said 
Robert  Reed  to  appear  and  show  cause  why  an  attachment  should 
not  issue  to  compel  him  to  render  said  account,  and  said  Robert  Reed 
having  failed  to  appear  and  render  said  account,  or  show  cause  why 
attachment  should  not  issue  as  directed  in  said  citation,  and  the 
citation  having  been  served  and  returned  in  the  manner  and  form 
as  is  by  law  provided: 

It  is  ordered  that  a  warrant  of  attachment  issue,  and  that  said 
Robert  Reed  be  arrested  and  brought  l^efore  this  court  to  show 
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cause  why  he  should  not  be  committed  for  contempt  of  court  for 
disobeying  said  citation. 
Dated  March  30,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  339a.— Bevocatioxi  of  Letters  After  Commitmexit  for  Con- 
tempt. 

(§  498) 

[Title  of  Court  and  Estate.] 

Whereas,  on  the  thirtieth  day  of  March,  1908,  Robert  Reed,  the 
administrator  of  the  estate  of  Lewis  Reed,  deceased,  was  ordered  by 
this  court  to  file  an  account  of  his  administration  within  ten  days 
from  said  March  thirtieth,  which  order  was  not  obeyed ;  whereupon 
the  said  Robert  Reed  was  cited  to  answer  for  contempt  of  this 
court  because  of  said  disobedience,  and  after  a  full  hearing  he 
was  committed  to  the  custody  of  the  sheriff  of  said  county  until 
he  obeyed  said  order,  and  has  remained  in  said  custody  for  thirty 
days  without  obeying  said  order,  or  otherwise  purging  himself  of 
contempt: 

Now,  therefore,  the  letters  of  administration  heretofore  issued 
to  said  Robert  Reed  on  February  15, 1908,  are  hereby  revoked. 
Dated  April  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  340.— Removal  of  Administrator  After  Contest  of  Account. 

(§  509) 

[Title  of  Court  and  Estate.] 

Robert  Reed,  administrator  of  the  estate  of  Lewis  Reed,  having 
filed  his  first  annual  account  wherein  was  stated  that  he  paid 
eight  dollars  to  the  publisher  of  the  ''Sonoma  Times"  for  pub- 
lishing notice  to  creditors,  and  it  having  been  made  to  appear  on 
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the  hearing  of  said  account,  that  said  administrator  paid  in  full 
for  said  publication  six  dollars,  and  no  more,  and  converted  two 
dollars  of  said  eight  dollars  to  his  personal  use,  and  thereafter 
said  administrator  being  cited  to  show  cause  before  the  court  why 
his  letters  should  not  be  revoked  for  the  aforesaid  misappropria- 
tion of  trust  funds,  and  said  administrator  appearing  at  the  hearing 
of  the  last  aforesaid  matter  in  person  and  by  counsel,  and  admitted 
such  misappropriation,  but  pleaded  in  justification  the  custom  of 
administrators  and  attorneys  ''of  taking  commissions"  from  the 
publishers  of  legal  notices,  and  said  matter  being  submitted  for 
judgment : 

It  is  hereby  ordered  that  the  letters  of  administration  hereto- 
fore granted  to  said  Robert  Seed  be  and  the  same  hereby  are 
revoked. 

Dated  April  3,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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PARTIAL  DISTRIBUTION. 

No.  345.  Petition  by  heir  for  partial  distributioiu 

No.  346.  Another  form  of  petition. 

No.  347.  Another  form  of  petition. 

No.  348.  Petition  hj  legatee  for  distribution* 

No.  349.  Citation  to  administrator. 

No.  350.  Objections  to  distribution* 

No.  351.  Deeree  of  distribution. 

No.  352.  Another  form  of  decree. 

No.  35S.  Refunding  bond  of  distributee. 

No.  354.  Petition  for  order  to  refund. 

No.  355.  Order  requiring  distributee  to  refund. 

No.  346.— Petition  by  Heir  for  Partial  DistrlbutloiL 

(§  531) 
[Title  of  Court  and  Estate.] 

The  petition  of  Frank  Beed  respectfully  represents; 

That  petitioner  is  an  heir  of  Lewis  Beed,  deceased,  to  wit,  a  son, 
and  as  such  is  entitled  to  one-fourth  of  the  residue  of  his  estate, 
after  the  payment  of  debts  and  expenses  of  administration. 

That  said  deceased  died  intestate,  and  that  more  than  four 
months  have  elapsed  since  letters  of  administration  were  issued 
on  said  estate  to  Robert  Beed,  who  is  now  the  duly  qualified  and 
acting  administrator  thereof. 

That  there  are  no  debts  or  claims  outstanding  against  said 
estate. 

Wherefore  petitioner  pra3r8  that  an  order  of  this  court  be 
made  distributing  to  petitioner  the  share  of  said  estate  to  which 
he  is  by  law  entitled,  upon  his  delivering  to  said  administrator 
such  bond  as  the  law  requires. 
Dated  July  20,  1908. 

FRANK  REED, 
Petitioner. 
M.  W.  BRIGGS, 

Attorney  for  Petitioner. 
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No.  346 — Another  Form  of  Petition. 

The  petition  of respectfully  shows: 

That  petitioner  is  one  of  the  heirs  of ,  deceased,  to  wit, 

a  son,  and,  as  such,  is  entitled  to  one-third  of  the  residue  of  said 
estate,  after  the  payment  of  debts,  etc. ;  that  the  only  other  heirs  at 

law  of  said  deceased  are and ,  both  residents  of  the 

,  county  of ,  in  this  state ;  that  said  deceased  died  in- 
testate ; 

That  more  than  four  months  have  elapsed  since  the  issuance 

of  letters  of  administration  of  said  estate  to ,  who  is  the 

duly  appointed,  qualified,  and  acting  administrator  thereof;  that 
said  estate  is  but  little  indebted;  that  the  debts  outstanding 
against  said  estate,  and  the  costs,  expenses,  and  charges  of  ad- 
ministration will  probably  not  exceed  the  sum  of  five  hundred 
dollars ; 

That  there  is  a  large  amount  of  assets  in  the  hands  of  said  ad 
ministrator,  to  wit,  the  sum  of  about  ten  thousand  dollars; 

Wherefore  petitioner  prays  for  an  order  of  this  court  dis- 
tributing to  petitioner  the  share  of  said  estate  to  which  he  is 
entitled,  upon  his  delivering  to  said  administrator  the  bond  re- 
quired by  law. 


No.  347. — ^Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

The  petition  of  A.  C.  respectfully  states: 

That  he,  the  said  A.  C,  is  a  brother  and  heir  to  the  estate  of 
the  said  deceased,  late  of  said  county  of  Sonoma,  who  died  on 
the  first  day  of  January,  1904,  leaving  no  surviving  wife  nor 
issue. 

And  your  petitioner  further  states  that  E.  G.  is  administrator 
of  said  estate,  the  total  value  whereof,  as  appears  by  the  inventory 
and  appraisement  thereof  on  file  in  said  court,  amounts  to  the 
sum  of  $8,310 ;  that  more  than  four  months  have  elapsed  since  the 
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issuing  of  letters  of  administration  on  said  estate  to  the  said  E. 
Q.,  and  that,  as  your  petitioner  is  informed  and  believes,  there 
are  no  claims  outstanding  against  said  estate  [or  state  the 
amount  of  claims] . 

Wherefore,  your  petitioner  prays  for  an  order  of  distribution 
of  said  estate,  and  that  the  share  of  said  estate  of  which  he  is 
entitled,  to  wit,  all  the  property  and  funds  belonging  to  the  same, 
remaining  in  the  hands  of  the  said  administrator  after  payment 
of  the  costs  and  expenses  of  administration,  may  be  given  to  the 
petitioner,  upon  the  execution  and  delivery  to  said  administrator 
of  the  indemnity  bond  in  such  cases  by  law  required,  and  for 
such  other  and  further  order  and  relief  in  the  premises  as  may 
be  just. 


No.  S48.— Petition  by  Legatee  for  Distribution. 

(§  531) 
[Title  of  Court  and  Estate.] 

Your  petitioner,  M.  H.,  states  that  he  is  a  legatee  under  the 
last  will  of  S.  H.,  deceased.  That  letters  testamentary  upon  the 
said  last  will  were  issued  to  R.  C.  on  February  1,  1908,  who  is  now 
the  qualified  and  acting  executor  of  said  will.  That  petitioner's 
legacy  is  $500.  That  more  than  four  months  have  elapsed  since 
said  letters  were  issued.  That  said  estate  is  but  little  indebted, 
and  the  said  $500  may  be  paid  petitioner  without  loss  to  the 
creditors  of  the  estate. 

Wherefore  petitioner  prays  that  he  may  be  paid  his  said  share, 
and  that  the  court  will  cause  notice  to  be  given  of  this  applica- 
tion. 


No.  349.— Citation  to  Administrator. 

(§  532) 

The  People  of  the  State  of  California  to  Bobert  Reed,  Qreeting: 

You  are  hereby  cited  to  be  and  appear  in  our  superior  court  of 
the  county  of  Sonoma,  at  the  courtroom  of  department  No.  2 
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thereof,  in  the  city  of  Santa  Kosa,  county  of  Sonoma,  on  the 
fourth  day  of  August,  1908,  at  2  o'clock  P.  M.  of  that  day,  then 
and  there  to  show  cause,  if  any  you  have,  why  the  petition  of 
Frank  Reed  for  a  partial  distribution  to  him  of  the  estate  of 
Lewis  Beed,  deceased,  should  not  be  granted. 

By  order  of  the  superior  court  of  the  county  of  Sonoma,  this 
twentieth  day  of  July,  1908. 

Attest:  A.  C.  STEWART, 

Clerk. 
By  A.  L.  Kennedy, 

Deputy  Clerk. 


No.  860.— Objections  to  Distribution. 

(§  533) 

[Title  of  Court  and  Estate.] 

Comes  now  Robert  Reed,  administrator  of  the  estate  of  Lewis 
Reed,  deceased,  and  objects  to  the  granting  of  the  petition  of 
Frank  Reed,  herein  filed  for  a  decree  of  partial  distribution  of  the 
estate  of  said  deceased,  and  for  grounds  of  objection  alleges: 

That  said  estate  is  heavily  indebted,  to  wit,  in  the  amount  of 
five  thousand  dollars;  and  that  the  share  sought  by  said  Frank 
Reed  cannot  be  distributed  to  him  without  loss  to  the  creditors  of 
said  estate. 

Wherefore  he  prays  that  the  prayer  of  said  petitioner  be 
denied. 
Dated  August  1,  1908. 

ROBERT  REED, 
Administrator. 
L.  C.  JEFFERSON, 

Attorney  for  Administrator. 
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No.  351.— Decree  of  Distributloiu 

(§  534) 
[Title  of  Court  and  Estate.] 

The  petition  of  Frank  Reed  for  a  partial  distribution  of  the 
estate  of  Lewis  Eeed,  deceased,  coming  on  regularly  for  hearing 
this  fourth  day  of  August,  1908,  and  due  proof  to  the  satisfaction 
of  the  court  having  been  made  of  the  service  of  the  notice  in  such 
cases  required,  according  to  law,  and  no  objection  thereto  having 
been  made: 

Now,  then,  it  is  hereby  ordered,  adjudged,  and  decreed  that 
distribution  of  said  estate  be  made,  and  that  the  administrator  of 
said  estate  do  transfer,  set  over,  and  deliver  unto  the  said  Frank 
Reed,  the  property  and  funds  belonging  to  said  estate,  remaining 
in  his  hands  or  under  his  control,  after  payment  of  the  costs  and 
expenses  of  administration  on  said  estate,  upon  the  execution 
and  delivery  to  him  of  a  bond  of  indemnity  in  the  penal  sum  of 
four  thousand  dollars,  payable  to  said  administrator,  with  two 
sufficient  sureties,  to  be  approved  by  the  judge  of  this  court, 
conditioned  that  the  said  Frank  Reed  shall  and  will,  whenever 
required,  pay  any  (or  his  proportion  of  the)  debt  or  debts,  which 
may  be  found  legally  due  to  any  person  or  persons,  from  the 
said  estate,  the  said  applicant  to  pay  the  costs  of  this  proceeding. 

Done  in  open  court  this  fourth  day  of  August,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  362.— Another  Form  of  Decree. 

[Title  of  Court  and  Estate.] 

Now,  on  this day  of ,  19 — ,  the  petition  of  ^-^— 

for  partial  distribution  of  the  property  of  the  estate  of , 

deceased,  coming  on  regularly  for  hearing,  and  it  appearing  that 
notice  hereof  has  been  duly  served  upon  the  administrator  and 
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all  persons  interested  in  said  estate ;  that  more  than  four  months 
have  elapsed  since  the  issuance  of  letters  of  administration  upon 
said  estate;  that  said  estate  is  but  little  indebted;  that  the  debts 
outstanding  against  said  estate,  together  with  the  costs,  expenses, 
and  charges  of  administration,  will  probably  not  exceed  the  sum 
of  five  hundred  dollars;  that  there  is  a  large  amount  of  assets, 
to  wit,  the  sum  of  five  thousand  dollars,  in  the  hands  of  said  ad- 
ministrator, of  which  the  distributive  share  of  the  petitioner  will 
be  about  the  sum  of  thirteen  hundred  dollars : 
It  is  therefore  ordered  that  said  administrator  pay  over  to 

said  petitioner, ,  the  sum  of  thirteen  hundred  dollars  as  a 

portion  of  his  share  of  said  estate,  upon  the  giving  by  him  to 
said  administrator  of  a  bond,  conditioned  according  to  law,  in 
the  sum  of  one  thousand  dollars,  with  two  or  more  sufScient  sure- 
ties, to  be  approved  by  a  judge  of  this  court. 


No.  3B3.— Befondin;  Bond  of  Distributee. 

(§  535) 

£now  all  men  by  these  presents,  that  we,  Frank  Beed  as  prin- 
cipal, and  Amos  Adams  and  Bertram  Burgess  as  sureties,  are 
held  and  firmly  bound  to  Robert  Beed,  the  administrator  of  the 
estate  of  Lewis  Beed,  deceased,  in  the  sum  of  fifteen  hundred 
dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the 
said  administrator,  for  which  payment  well  and  truly  to  be  made 
we  bind  ourselves,  our  and  each  of  our  heirs,  executors,  and  ad- 
ministrators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  fifth  day  of  August,  1908. 

The  condition  of  the  above  obligation  is  such,  that  whereas, 
on  the  fourth  day  of  August,  1908,  the  superior  court  of  the 
county  of  Sonoma,  state  of  California,  by  its  order  duly  made 
and  entered  therein  authorizing  and  directing  said  administrator 
to  pay  over  to  Frank  Beed,  one  of  the  heirs  at  law  of  said  de- 
cedent, the  whole  of  his  share  of  the  property  of  said  estate, 
upon  his  delivering  to  such  administrator  a  bond  in  said  penal 
sum,  conditioned  according  to  law; 

Now,  therefore,  if  the  abpve-bounden  principal  shall  well  and 
truly  pay,  or  cause  to  be  paid,  whenever  required  so  to  do,  his 
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proportion  of  the  debts  due  from  the  estate  of  said  decedent,  to 
an  amount  not  exceeding  the  value  and  amount  of  his  portion 
of  said  estate,  to  wit,  the  sum  of  twelve  hundred  dollars,  so  paid 
to  him  by  authority  of  said  order,  then  this  obligation  shall  be 
void,  otherwise  it  shall  remain  in  full  force  and  effect. 

PRANK  REED.  [Seal] 

AMOS  ADAMS.  [Seal] 

BERTRAM  BURGESS.     [Seal] 
[Justification.} 


No.  364. — ^Petition  for  Order  to  Befund. 

(§§  534,  535) 

The  petition  of  Robert  Reed,  administrator  of  the  estate  of 
Lewis  Reed,  deceased,  respectfully  represents: 

That  heretofore  this  court  duly  made  and  entered  its  order 
requiring  petitioner,  as  administrator  of  the  above-named  estate, 
to  pay  to  Frank  Reed,  one  of  the  heirs  of  said  decedent,  the  sum 
of  thirteen  hundred  dollars,  upon  his  giving  a  bond  to  said 
administrator  in  the  penal  sum  of  fifteen  hundred  dollars^  con- 
ditioned according  to  law; 

That  thereafter,  on  the  fifth  day  of  August,  1908,  said  Prank 
Reed  gave  to  said  administrator  said  bond,  as  required  in  said 
order,  and  thereupon,  in  pursuance  of  said  order,  said  admin- 
istrator paid  to  him  said  sum  of  thirteen  hundred  dollars ; 

That  the  debts  of  said  estate,  and  the  charges  and  expenses  of 
administration,  have  far  exceeded  the  estimate  placed  upon  them 
by  the  court  in  making  said  order,  and  amount  to  the  sum  of 
four  thousand  dollars,  instead  of  three  hundred  dollars,  as  stated 
in  said  order; 

It  is  therefore  necessary  that  said  Frank  Reed  refund  a  portion 
of  said  sum  of  thirteen  hundred  dollars  to  pay  the  indebtedness 
of  said  estate: 

Wherefore  petitioner  prays  that  said  Frank  Reed  be  required 
to  pay  to  the  administrator  of  said  estate,  out  of  the  sum  so 
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received  by  him  as  aforesaid,  a  sum  sufficient  to  liquidate  his 
share  of  the  indebtedness  of  said  estate. 
Dated  September  1,  1908. 

EGBERT  REED, 

Petitioner. 
L.  C.  JEFFERSON, 

Attorney  for  Petitioner. 


No.  355. — Order  Bequiringf  Distributee  to  Refund. 

(§§634,  535) 
[Title  of  Court  and  Estate.] 

The  petition  of  Robert  Reed,  the  administrator  of  the  above- 
named  estate,  coming  on  regularly  for  hearing  this  day,  and  it 
rippearing  that  a  citation  has  been  duly  issued  herein  and  served 
upon  Frank  Reed,  one  of  the  heirs  of  said  decedent,  requiring 
liim  to  show  cause  on  this  day  why  he  should  not  be  required  to 
refund  to  the  administrator  of  said  estate  a  sufficient  sum  out  of 
the  funds  heretofore  received  by  him,  under  and  by  virtue  of  an 
order  of  this  court  herein,  to  pay  his  proportion  of  the  indebted- 
ness of  said  estate,  and  no  sufficient  reason  being  shown  by  him 
-why  he  should  not  be  required  to  do  so,  and  it  appearing  that  in 
order  to  pay  the  indebtedness  of  said  estate  it  is  necessary  that 
said  Frank  Reed  should  refund  to  said  administrator  the  sum 
of  nine  hundred  dollars: 

It  is  therefore  ordered  that  said  Frank  Reed  be  and  he  is 
hereby  required  to  pay  to  said  administrator  out  of  said  funds 
said  sum  of  nine  hundred  dollars  within  ten  days  from  this  date. 

Dated  September  15, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 
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CHAPTER  XXXIV. 

BISTKIBUTION  ON  FINAL  SETTLEMENT. 

No.  360.    Petition  for  determination  of  heirship. 

No.  361.    Another  form  of  petition. 

No.  361a.  Order  and  citation  on  the  petition. 

No.  362.     Order  establishing  proof  of  service  of  notice. 

No.  363.     Decree  determining  heirship. 

No.  365.     Petition  for  distribution. 

No.  366.     Another  form  of  petition. 

No.  367.    Notice  of  hearing  and  proof  of  posting. 

No.  368.     Decree  of  distribution. 

No.  369.    Another  form  of  decree. 

No.  370.    Petition  for  distribution  filed  with  final  aecoant. 

No.  370a.  Another  form  of  petition. 

No.  371.    Order  fixing  time  for  hearing. 

No.  372.    Notice  of  hearing  and  proof  of  posting. 

No.  373.    Decree  of  distribution  on  filing  of  final  account. 

No.  373a.  Another  decree  of  settlement  of  account  and  final  distribntloiL 

No.  374.    Discharge  of  administrator. 

No.  360. — Petition  for  Determination  of  Heirship. 

(§  538) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Frank  Reed  respectfully  represents: 

That  Lewis  Reed  died  intestate  in  the  county  aforesaid  on 
January  1,  1908;  that  subsequently  such  proceedings  were  had 
that  on  the  fifteenth  day  of  February,  1908,  Robert  Reed  was 
appointed  by  the  aforesaid  superior  court  administrator  of  the 
estate  of  said  deceased,  and  that  thereafter  on  said  day  he  quali- 
fied as  said  administrator  and  received  a  grant  of  letters  of  ad- 
ministration, and  that  he  is  now  the  duly  qualified  and  acting  ad- 
ministrator of  said  estate. 

That  more  than  one  year  has  elapsed  since  the  issuance  of  said 
letters. 

That  your  petitioner  is  an  heir  of  said  deceased;  and  that  he 
has  been  informed,  and  he  believes,  that  certain  persons  who  are 
not  heirs  of  said  deceased  claim  to  be  his  heirs. 
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Wherefore  your  petitioner  prays  that  the  court  ascertain  and 
declare  the  rights  of  all  persons  to  said  estate,  and  all  interests 
therein,  and  to  whom  distribution  thereof  should  be  made. 
Dated  March  1,  1909. 

PRANK  REED, 
Petitioner. 
L.  C.  JEFFERSON, 

Attorney  for  Petitioner. 


No.  361. — ^Another  Form  of  Petition. 

[Title  of  Court  and  Estate.] 

The  petition  of respectfully  shows : 

That  more  than  one  year  has  expired  since  the  issuance  of  letters 
testamentary  herein;  that  petitioner  is  a  devisee  under  the  last 
will  and  testament  of  ,  deceased: 

That  the  rights  of  the  various  persons  claiming  an  interest  in 
the  estate  of  said  deceased  have  not  been  determined  by  any  judg- 
ment^ order,  or  decree  of  any  court  of  competent  jurisdiction : 

Wherefore  petitioner  prays  that  an  order  be  made  and  entered 
herein,  as  provided  by  section  1664  of  the  Code  of  Civil  Procedure^ 
requiring  all  persons  interested  in  said  estate  to  set  forth  the 
nature  of  their  claim  on  or  before  a  day  to  be  specified  in  said 
order,  not  less  than  sixty  days  nor  more  than  four  months  from 
the  date  of  said  order,  and  that  this  court  ascertain  and  declare  the 
rights  of  all  persons  to  said  estate,  and  all  interests  therein  and 
to  whom  distribution  of  said  estate  should  be  made. 


No.  S61a.— Order  and  Citation  on  the  Petition. 

[Title  of  Court  and  Estate.] 

Upon  reading  and  filing  the  petition  of  Frank  Reed,  praying 
this  court  to  ascertain  and  declare  the  rights  of  all  persons 
interested  in  the  estate  of  Lewis  Reed,  deceased,  and  to  whom 
distribution  thereof  should  be  mades 
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It  is  ordered  that  the  following  named  personB  be  made  parties 
to  this  proceeding,  to  wit,  Robert  Beed,  administrator  of  said 
estate,  Mary  Reed  and  Geoige  Evans,  the  heirs  of  said  deceased 
[and  A.  B.,  C.  D.,  and  L.  M.  all  the  legatees  and  devisees  of  said 
decedent],  and  Hazel  Mitchell  and  Claud  Marion,  persons  who 
claim  an  interest  in  the  estate  of  said  decedent,  and  John  Doe  and 
Richard  Roe,  whose  real  names  are  unknown,  and  who  are  there- 
fore mentioned  by  fictitious  names,  they  being  persons  who  claim 
some  interest  in  said  estate. 

It  is  further  ordered  that  all  persons  interested  in  said  estate, 
including  the  persons  above  named,  appear  on  the  fifteenth  day 
of  May,  1909,  and  set  forth  the  nature  and  extent  of  their  re- 
spective claims  in,  to,  or  upon  the  property  and  estate  of  said 
decedent,  of  which  the  following  described  real  property  forms 
a  part  [here  insert  a  description  of  all  the  real  property  belonging 
to  the  estate]. 

It  is  further  ordered  that  a  notice  containing  a  statement  of 
the  matters  mentioned  in  this  order  be  served  upon  aU  persons 
interested  in  said  estate  in  the  same  manner  as  summons  in  a  civil 
action. 

Dated  March  1, 1909. 

M.  B,  FIELD, 
Judge  of  Superior  Court. 


No.  362. — Order  Establishing  Proof  of  Service  of  Notice. 
[Title  of  Court  and  Estate.] 

It  is  ordered  that  due  and  legal  service  has  been  made,  upon 
the  persons  hereinafter  named,  of  the  notice  of  the  proceedings 
herein  as  directed,  by  the  order  of  this  court  heretofore  made  and 
entered  herein,  on  the  first  day  of  March,  1909,  in  the  matter 
of  ascertaining  and  declaring  the  rights  of  all  persons  interested 
in  the  estate  of  Lewis  Reed,  deceased,  and  to  whom  distribution 
thereof  should  be  mrde,  to  wit  [here  insert  names],  and  the  same 
is  hereby  established  of  record. 

Dated  May  15,  1909. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 

Probate  L»w — 66 
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No.  363.— Decree  Determinhig  Heirship. 

(§  538) 

[Title  of  Court  and  Estate.] 

The  matter  of  the  determination  of  heirship  in  the  above- 
entitled  estate  coming  on  this  day  regularly  for  hearing,  and 
due  proof  to  the  satisfaction  of  the  court  being  made  of  the  ser- 
vice of  notice  of  this  proceeding  as  directed  by  this  court  and 
required  by  law,  and  the  evidence  of  the  respective  parties  being 
introduced,  and  the  cause  being  submitted  to  the  court  for  its 
decision : 

It  is  adjudged  that  Mary  Reed,  the  widow  of  deceased,  is 
entitled  to  one-half  of  all  the  community  property  of  said  dece- 
dent, and  also  that  she  is  entitled  to  one-fourth  of  all  the  separate 
property  of  decedent ;  that  Robert  Reed  and  Prank  Reed  are  each 
entitled  to  one-sixth  of  said  community  property  of  said  decedent, 
and  that  they  are  each  entitled  to  one-fourth  of  the  said  separate 
property  of  decedent; 

That  said  community  property  is  described  as  foUows,  to  wit 
[here  insert  description] ; 

That  said  separate  property  is  described  as  follows,  to  wit  [here 
insert  description]. 

It  is  hereby  further  ordered  and  adjudged  that  the  costs  of  this 
proceeding  shall  be  paid  pro  rata  by  the  parties  hereto  in  pro- 
portion to  the  amount  which  each  is  entitled  to  receive  as  his  dis- 
tributive share  of  said  estate,  and  said  costs  are  hereby  taxed  at 

the  sum  of  $ . 

Done  in  open  court  this  fifteenth  day  of  March,  1909. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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No.  365— Petition  for  Distributioxt 

(§  539) 
[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Robert  Reed,  administrator  of  the  estate  of  Lewis 
Reed,  deceased,  respectfully  represents : 

That  your  petitioner  was  appointed  such  administrator  by  an 
order  of  this  court  duly  made  on  the  fifteenth  day  of  February, 
1908,  and  thereafter  on  said  day  he  duly  qualified  as  such  ad- 
ministrator, and  thereupon  entered  upon  the  administration  of  the 
estate  of  said  deceased,  and  has  ever  since  continued  to  administer 
it. 

That  on  the  third  day  of  March,  1908,  your  petitioner  duly  made 
and  returned  to  this  court  a  true  inventory  and  appraisement  of 
all  the  estate  of  said  deceased  which  has  come  to  his  possession 
or  knowledge: 

That  on  the  seventeenth  day  of  March,  1908,  your  petitioner 
duly  published  notice  to  creditors  to  present  their  claims  against 
the  said  deceased,  in  the  manner  and  for  the  period  prescribed  bj 
law  and  the  order  of  this  court. 

That  more  than  one  year  has  elapsed  since  the  appointment  of 
your  petitioner  as  such  administrator,  and  more  than  ten  months 
have  expired  since  the  first  publication  of  said  notice  to  creditors. 

That  on  the  sixteenth  day  of  March,  1908,  your  petitioner  filed 
his  accounts  as  such  administrator,  which  said  accounts,  after  due 
hearing  an*d  examination,  were  finally  approved  and  settled. 

That  all  debts  of  said  deceased  and  of  said  estate,  and  all  the 
expenses  of  the  administration  thereof  thus  far  incurred,  and  all 
taxes  that  have  attached  to  or  accrued  against  the  said  estate, 
have  been  paid  and  discharged,  and  said  estate  is  now  in  a  con- 
dition to  be  closed. 

That  the  residue  of  the  said  estate  now  remaining  in  the  hands 
of  your  petitioner  is  fully  set  forth  and  described  in  the  schedule 
marked  '*A,"  hereunto  annexed  and  made  a  part  of  this  petition. 

That  the  whole  of  said  estate  is  separate  property. 
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That  the  said  Lewis  died  intestate,  in  said  county  of  Sonoma,  on 
the  first  day  of  April,  1908,  leaving  surviving  him  your  petitioner, 
his  son,  now  aged  twenty-three  years;  Frank  Beed,  his  son,  now 
aged  twenty-one  years ;  and  his  widow,  Mary  Beed,  now  aged  forty- 
six  years ;  all  residing  in  the  city  of  Santa  Bosa,  in  the  county  afore- 
said. 

That  each  of  the  last  aforesaid  persons  is  entitled  to  one-third  of 
the  residue  of  said  estate. 

Schedule  <'A.'' 
Personal  Property: 

Ckah $300  60 

Beal  Property  z 

[Here  insert  full  deeeription.] 

Wherefore  your  petitioner  prays  that  the  administration  of  said 
estate  be  brought  to  a  close,  and  that  he  be  discharged  from  his 
trust  as  such  administrator. 

And  he  further  prays  that,  after  due  notice  given  and  proceed- 
ings had,  the  estate  remaining  in  his  hands,  as  aforesaid,  be  dis- 
tributed in  the  proportions  and  to  the  said  parties  entitled  thereto 
as  aforesaid,  to  wit,  the  one-third  of  the  said  residue  to  the  said 
surviving  wife,  one-third  of  said  residue  to  said  Frank  Beed,  and 
the  other  one-third  of  said  residue  to  your  petitioner,  the  said 
Bobert  Beed. 
Dated  March  1,  1908. 

BOBEBT  BEED, 
.  Petitioner. 
L.  C.  JEFFET^S^ON, 

Attorney  tor  Petitioner. 


No.  366. — Another  Form  of  Petition* 

[Title  of  Court  and  Estate.] 

The  petition  of respectfully  shows; 

That  petitioner  was  appointed  administrator  of  the  estate  of 

• ,  deceased,  by  the  order  of  this  court  duly  made  and  entered 

on  the day  of ,  19 — ,  and  he  immediately  qualified  as 
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gnch  and  entered  upon  the  administration  of  said  estate,  and 
thence  hitherto  has  continued  to  administer  said  estate; 

That  on  the  day  of ,  19 — ,  petitioner  caused  a 

notice  to  the  creditors  of  deceased  to  be  published,  and  on  the 

day  of J  19 — ,  this  court  made  and  entered  its  order  de- 
creeing that  due  and  legal  notice  to  creditors  had  been  given  here- 
in; 

That  on  the day  of ,  19 — ,  petitioner  duly  made, 

returned,  and  filed  in  this  court,  an  inventory  of  all  the  estate  of 
the  deceased  which  had  come  to  his  possession  or  knowledge,  to- 
gether with  an  appraisement  of  said  property ; 

That  heretofore  petitioner  filed  a  final  account  of  the  adminis- 
trator of  said  estate,  which  has  been  duly  settled,  allowed,  and  con- 
firmed by  this  court; 

That  all  the  debts  of  deceased  and  claims  against  his  estate, 
and  the  expenses  of  administration  which  have  been  incurred,  and 
all  taxes  against  said  estate  and  the  property  thereof,  are  paid, 
and  said  estate  is  in  a  condition  to  be  closed ; 

That  the  residue  of  said  estate  now  remaining  in  the  hands  of 
petitioner  is  as  follows:  Cash  on  hand,  five  thousand  dollars; 
one  horse  and  buggy,  valued  in  the  inventory 'at  five  hundred 
dollars;  also  the  following  described  real  estate:  Lot  No.  1  in  the 
block  bounded  by  H  and  I  and  Thirtieth  and  Thirty-first  streets,  in 
the  city  of  Sacramento,  California,  valued  in  the  inventory  at  five 
thousand  dollars ;  also  the  northeast  quarter  of  section  10,  in  town- 
ship 1  north,  range  2  east,  Mount  Diablo  base  and  meridian,  in  the 
county  of  Contra  Costa,  California,  valued  in  the  inventory  at  ten 
thousand  dollars; 

That  the  whole  of  said  property  is  the  community  property  of 
said  decedent  and  his  surviving  widow; 

That  the  said  deceased  died  intestate,  and  his  only  heirs  at  law 

are  his  widow,  ,  and  three  minor  children ,  , 

and  ,  all  residents  of  the  county  of  Solano,  in  this  state; 

Wherefore  petitioner  prays  that  said  residue  of  said  estate  may 
be  distributed  to  those  entitled  thereto. 
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No.  S67.— Notice  of  Hearing  and  Proof  of  Posting. 

(§  547) 
[Title  of  Court  and  Estote.] 

Notice  is  hereby  given  that  Robert  Reed,  administrator  of  the 
estate  of  Lewis  Reed,  deceased,  having  filed  in  this  court  a  petition 
praying  for  the  distribution  of  the  residue  of  the  estate  of  said 
deceased,  among  the  persons  entitled  thereto,  the  hearing  of  the 
same  has  been  fixed  by  the  clerk  of  said  Court  for  Friday,  the  twen- 
tieth  day  of  March,  1908,  at  10  o  'dock  in  the  forenoon,  in  the  court- 
room of  this  court,  at  the  courthouse  in  Santa  Rosa,  in  the  county 
aforesaid,  and  all  persons  interested  in  said  estate  are  notified  then 
and  there  to  appear  and  show  cause,  if  any  they  have,  why  the  said 
petition  should  not  be  granted,  and  distribution  be  had  as  prayed 
for. 
Dated  March  1,  1903. 

A.  C.  STEWART, 

Clerk. 
By  A.  L.  Kennedy, 
Deputy  Clerk. 

State  of  California 
County  of  Sonoma, 

Percy  Perry,  first  being  sworn,  deposes  and  says  he  is  a  citizen 
of  the  United  States ;  that  he  is  over  twenty-one  years  of  ag:e,  and 
is  not  interested  in  the  matter  of  the  above  proceeding,  nor  in  any 
way  disqualified  from  testifying  therein ;  that  on  the  second  day  ot 
March,  1908,  he  posted  three  notices,  of  which  the  above  is  a  true 
copy,  in  three  different  public  places  in  the  county  of  Sonoma,  one 
of  which  was  at  the  place  at  which  the  court  is  held,  one  at  the 
Union  Ferry  Building,  and  one  at  the  City  Hall  in  said  county. 

PERCY  PERRY. 

Subscribed  and  sworn  to  before  me,  this  20th  day  of  March,  1908. 

GEORGE  MORRIS. 
Deputy  County  Clerk. 
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No.  368.— Decree  of  Distribntioxu 

(§  541) 
[Title  of  Court  and  Estate.] 

The  petition  of  Robert  Reed,  heretofore  filed  herein,  praying  for 
the  distribution  of  the  residue  of  the  estate  of  Lewis  Beed,  de- 
ceased, among  the  persons  entitled  thereto,  coming  on  regularly  this 
day  for  hearing,  and  it  appearing  that  due  notice  of  such  hearing 
has  been  given  as  required  by  law;  that  all  claims  against  said 
estate  are  fully  paid;  that  the  final  account  of  said  administrator 
has  been  duly  made  and  has  been  confirmed  by  this  court,  and  that 
all  taxes  due  from  said  estate  have  been  paid. 

That  the  whole  of  said  residue  is  the  separate  property  of  said 
decedent; 

That  said  deceased  died  intestate,  and  his  only  heirs  are  his 
widow,  Mary  Reed,  and  two  sons,  Robert  Reed  and  Frank  Reed,  all 
residents  of  the  county  of  Sonoma,  aforesaid,  who,  as  such  heirs, 
are  each  entitled  to  one-third  of  said  residue: 

It  is  therefore  ordered,  adjudged  and  decreed  that  said  residue 
of  said  estate  be  distributed  as  follows,  to  wit :  one-third  thereof  to 
said  Mary  Reed,  one-third  thereof  to  said  Robert  Reed,  and  one- 
third  thereof  to  said  Frank  Reed ; 

That  the  property  constituting  said  residue  and  affected  by  thik 
decree  is  described  as  follows  [set  forth  articles  of  personal  prop- 
erty] ;  and  the  following  real  estate,  to  wit :  [Here  give  a  particular 
description  of  the  real  property.] 

Done  in  open  court  this  20th  day  of  March,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  369. — ^Another  Form  of  Decree. 
[Title  of  Court  and  Estate.] 

A.  B.,  the  administratrix  of  the  estate  of  C.  D.,  deceased,  having 
on  the  seventeenth  of  August,  1908,  filed  in  this  court  her  petition 
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praying  for  an  order  finally  distributing  said  estate;  said  matter 
coming  on  regularly  to  be  heard  the  nineteenth  day  of  September, 
1908,  the  hearing  of  said  petition  was  by  the  order  of  this  court, 
duly  made  and  entered^  continued  until  this  twenty-sixth  day  of 
September,  1908,  at  2  o'clock  in  the  afternoon,  and  at  the  said 
last-mentioned  time  the  said  administratrix  appearing  by  her  coun- 
sel, and  the  attorney  heretofore  appointed  for  the  minor  heirs 
of  said  deceased  being  present  in  court  and  representing  such  minor 
heirs,  this  court  proceeded  to  the  hearing  of  said  petition;  and  it 
appearing  to  the  satisfaction  of  this  court  that  the  residue  of  said 
estate,  consisting  of  the  property  hereinafter  particularly  described, 
is  now  ready  for  distribution,  and  that  said  estate  is  now  in  a 
condition  to  be  closed; 

That  the  whole  of  said  estate  is  common  property,  it  having  been 
acquired  by  said  deceased  after  his  marriage  to  said  A.  B. ; 

That  the  said  C.  D.  died  intestate,  in  the  city  and  county  of 
San  Francisco,  on  the  seventeenth  day  of  May,  1908,  leaving  sur- 
viving him  said  A.  B.,  his  widow,  and  L.  J.,  M.  J.,  a  minor,  N.  J., 
a  minor,  and  O.  J.,  a  minor,  the  children  of  said  deceased,  and  his 
only  descendants; 

That  since  the  rendition  of  her  said  final  account  the  sum  of 
ninety  dollars  has  come  into  the  hands  of  said  administratrix,  and 
the  sum  of  twenty  dollars  has  been  expended  by  her  as  necessary 
expenses  of  administration,  the  vouchers  whereof,  together  with  a 
statement  of  such  receipts  and  disbursements,  are  now  presented 
and  filed,  and  the  payments  are  approved  by  this  court;  and  that 
the  estimated  expenses  of  closing  said  estate  will  amount  to  the 
sum  of  fourteen  dollars. 

That  the  said  A-.  B.,  the  surviving  widow  of  said  deceased,  is 
entitled  to  the  one-half  the  residue  of  said  estate,  and  the  said 
descendants  of  said  deceased  are  entitled  to  the  other  half  of  the 
said  residue  of  the  estate. 

Now,  on  this,  the  said  twenty-si^tth  day  of  September,  1908,  on 
motion  of  S.  V.,  counsel  for  said  administratrix,  the  said  attorney 
for  the  minor  heirs  of  said  deceased  consenting; 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  residue  of 
said  estate  of  C,  D.,  deceased,  hereinafter  particularly  described, 
and  now  remaining  in  the  hands  of  said  administratrix,  and  any 
other  property  not  now  known  or  discovered,  which  may  belong 
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to  the  said  estate,  or  in  which  the  said  estate  may  have  any  interest, 
be  and  the  same  is  hereby  distributed  as  follows,  to  wit: 

The  one-half  of  said  residue  to  the  said  A.  B.,  the  widow  of 
nid  deceased,  and  the  other  half  of  said  residue  to  said  L.  J.,  M. 
J.y  N.  J.,  and  0.  J.,  the  descendants  of  said  deceased ;  that  is  to  say, 
that  the  sum  of  six  hundred  and  sixty-two  dollars  and  fifty-two 
cents  be  paid  to  said  A.  B.,  and  the  sum  of  one  hundred  and  sixty- 
five  dollars  and  sixty-two  cents  be  paid  to  said  J.  J.,  and  the  like 
sum  to  the  legally  appointed  guardian  of  each  of  said  minors,  M. 
J.,  N.  J.,  and  0.  J. ;  and  the  one  equal  undivided  half  part  of  the 
real  estate  is  hereby  distributed  to  said  A.  B.,  and  the  other  equal 
undivided  half  part  of  the  real  estate  to  the  said  descendants  of 
said  deceased;  to  the  said  L.  J.,  one  undivided  one-eighth;  to  the 
said  M.  J.,  one  undivided  one-eighth;  to  the  said  G.  J.,  one  un- 
divided one-eighth ;  and  to  the  said  0.  J.,  one  undivided  one-eighth 
of  the  whole  of  the  real  estate  hereinafter  mentioned  and  described. 

The  following  is  a  particular  description  of  the  said  residue  of 
said  estate  referred  to  in  this  decree,  and  of  which  distribution  is 
ordered,  adjudged,  and  decreed,  as  aforesaid,  to  wit: 

Personal  Properly: 

Cash $1,325  00 

Beal  Property:     [Description.] 


No.  370.— Petition  for  Distribution  Filed  with  Final  Account 

(§  539) 

[Title  of  Court  and  Estate.] 

The  petition  of  John  Ward,  executor  of  the  last  will  of  Margaret 
Gold  Brown,  deceased,  respectfully  shows : 

That  on.  or  about  the  ninth  day  of  November,  1904,  said  Margaret 
Gold  Brown  died  at  said  city  and  county  of  San  Francisco,  state  of 
California,  leaving  her  last  will  and  testament  wherein  and  whereby 
your  petitioner,  John  Ward,  was  appointed  sole  executor  thereof 
to  act  without  bond.  That  subsequently,  on  December  2,  1904, 
by  an  order  of  said  court  duly  made  and  entered,  said  last  will 
was  duly  and  regularly  admitted  to  probate,  and  letters  testa- 
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mentaiy  were  thereafter  <m  said  day  duly  isBoed  to  your  petitioner. 
That  thereupon  your  petitioner  dnly  qualified  as  sach  execator,  and 
entered  npon  the  administration  of  said  estate  and  has  ever  since 
continued  to  administer  it. 

That  on  December  2,  1904,  your  petitioner  duly  published  notice 
to  creditoiB  of  said  deceased  to  present  their  claims,  in  the  manner 
and  for  the  period  prescribed  by  law  and  by  the  order  of  this  court 
That  more  tiian  four  months  have  elapsed  since  the  first  publication 
of  said  notice  to  creditors.  That  on  the  twelfth  day  of  April,  1905, 
by  an  order  of  said  court  duly  made  and  entered,  it  was  adjudged 
and  decreed  that  due  and  legal  notice  to  the  crediton  of  said  de- 
cedent had  heea  given . 

That  on  March  16, 1905,  your  petitioner  duly  made  and  returned 
to  this  court  a  true  inventory  and  appraisement  of  all  of  the  estate 
of  said  decedent  that  had  come  to  his  knowledge  or  possession. 

That  more  than  one  year  has  elapsed  since  the  said  will  was  ad- 
mitted to  probate  and  since  said  letters  testamentaiy  were  issued  to 
your  petitioner. 

That  on  this  twenty-second  day  of  September,  1906,  your  peti- 
tioner files  herewith  his  first  and  final  account. 

That  all  the  debts  of  said  deceased  and  of  said  estate,  the  ex- 
penses of  administration  thereof  thus  far  incurred,  and  all  the  taxes 
that  have  accrued  against  said  estate,  have  been  paid  and  dis- 
charged ;  and  that  said  estate  is  now  ready  for  distribution. 

That  the  residue  of  said  estate  remaining  in  the  hands  of  your 
petitioner  consists  of  the  sum  of  three  thousand  nine  hundred  and 
fifty-two  dollars  and  eighty-two  cents.  In  addition  to  said  cash 
your  petitioner  has  on  hand  the  promissory  notes  of  James  Brown 
due  said  estate,  and  also  the  promissory  note  of  Alice  Hayes  due 
said  estate,  amounting  in  the  aggregate  to  nine  hundred  and  ninety- 
six  dollars  and  thirty-nine  cents.  The  jewelry  referred  to  in  said 
account  has  been  delivered  by  your  petitioner  to  James  Brown  in 
accordance  with  the  terms  of  said  will. 

That  all  of  said  property  was  the  separate  estate  of  said  decedent. 

By  the  terms  of  said  will  so  admitted  to  probate  decedent  devised 
and  bequeathed  to  her  son  James  Brown  her  silver  watch  and  chain 
(this  being  the  jewelry  referred  to  in  said  account  and  already 
delivered  by  your  petitioner  to  said  James  Brown) ;  to  her  son 
Calvin  Brown  her  gold  watch  and  chain  (which  jewelry  has  never 
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come  into  your  petitioner's  hand,  but  was  delivered  by  said  de- 
cedent during  her  lifetime  to  said  Calvin  Brown).  All  the  residue 
of  said  estate  was  by  said  will  devised  and  bequeathed  one-fourth 
part  to  each  of  the  following  persons,  to  wit:  James  Brown,  Calvin 
Brown,  Lucy  Brown  Davis  (being  the  children  of  said  decedent), 
and  Thomas  Gold  (the  brother  of  said  decedent).  That  by  a  codicil 
to  said  will  it  was  provided  that  if  said  Thomas  Gold  should  die 
before  said  testatrix,  then  the  share  so  devised  to  him  should  be 
given  Alice  Hayes  (daughter  of  said  testatrix).  That  said  Thomas 
Gold  was  deceased  at  the  time  of  the  death  of  the  testatrix.  That 
by  the  terms  of  said  wiU,  said  James  Brown  is  entitled  to  one-fourth 
of  the  residue  of  said  estate,  and  he  has  agreed  with  your  petitioner 
to  credit  as  part  payment  of  his  share  the  amount  of  his  said  notes, 
to  ¥dt,  six  hundred  and  forty-eight  dollars  and  forty-nine  cents; 
that  said  Calvin  Brown  is  entitled  to  one-fourth  of  the  residue  of 
said  estate;  that  said  Lucy  Brown  Davis  is  entitled  to  one-fourth 
of  the  residue  of  said  estate ;  and  that  said  Alice  Hayes  is  entitled 
to  one-fourth  of  the  residue  of  said  estate,  and  has  agreed  with  your 
petitioner  to  credit  as  part  payment  of  her  share  the  amount  of  her 
said  note,  to  wit,  three  hundred  and  forty-seven  dollars  and  ninety 
cents. 

Wherefore  your  petitioner  prays  that  the  administration  of  said 
estate  be  brought  to  a  close,  and  that  he  be  discharged  from  his  trust 
as  executor. 

That  after  due  notice  given  and  proceedings  had,  the  estate  re- 
maining in  the  hands  of  your  petitioner  as  aforesaid  be  distributed 
in  the  proportions  and  to  the  said  parties  entitled  thereto  as  above 
set  forth. 


No.  370a. — ^Another  Form  of  Petition  for  Settlement  of  Account 

and  for  Distilbution. 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  of  the  State  of  California,  in 
and  for  the  City  and  County  of  San  Francisco: 
The  petition  of  Ellen  Morrison,  as  administratrix  of  the  estate 
of  William  Morrison,  deceased,  respectfully  shows  that: 
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Said  William  Morrison  died  intestate  in  the  city  and  county  of 
San  Francisco,  state  of  California,  on  the  first  day  of  December, 
1904,  being  at  the  time  of  his  death  a  resident  of  said  city  and 
county,  and  leaving  him  surviving  the  following  next  of  kin,  and 
whom  your  petitioner  is  advised  and  believes,  and  therefore  alleges, 
to  be  the  heirs  at  law  of  said  deceased,  namely:  Ellen  Morrison, 
surviving  wife  of  said  deceased,  William  John  Morrison,  James 
Morrison  and  Thomas  Morrison,  surviving  children  of  said  de- 
ceased ;  that  all  of  said  heirs  at  law  are  over  the  age  of  twenty-one 
years,  save  James  Morrison  and  Thomas  Morrison. 

Your  petitioner  was  appointed  as  such  administratrix  by  said 
court  on  the  sixteenth  day  of  January,  1905,  and  on  the  seventeenth 
day  of  January,  1905,  she  duly  qualified  as  such  administratrix  and 
thereupon  entered  upon  the  administration  of  said  estate,  and  has 
ever  since  continued  to  administer  the  same. 

On  the  twenty-sixth  day  of  October,  1905,  your  petitioner  duly 
made  and  returned  to  this  court  a  true  inventory  and  appraisement 
of  aU  the  estate  of  said  deceased  which  had  come  to  her  possession 
or  knowledge;  the  amount  of  the  same  was  nine  thousand  and 
twenty-eight  and  44/100  dollars  ($9,028.44),  and  the  whole  of  said 
property  is  community  property. 

On  the  first. day  of  March,  1905,  your  petitioner  published  a 
notice  to  creditors  to  present  their  claims  against  the  said  deceased, 
and  against  his  estate,  in  the  manner  and  for  the  period  of  time 
prescribed  by  law  and  by  the  order  of  this  court  theretofore  duly 
given  and  made. 

Thereafter,  to  wit,  on  the  twenty-third  day  of  August,  1905,  this 
court  duly  made  and  entered  a  decree  establishing  that  due  notice 
to  the  creditors  of  said  estate  had  been  given  by  your  petitioner. 

More  than  nine  months  have  elapsed  since  the  appointment  of 
your  petitioner  as  such  administratrix,  and  more  than  four  months 
have  elapsed  since  the  first  publication  of  said  notice  to  creditors 

At  the  same  time  with  the  filing  of  this  petition  your  petitioner 
presents  a  full  account  and  report  of  her  administration  of  said 
estate,  as  and  for  a  first  and  final  account,  the  same  being  duly 
verified. 

All  claims  against  the  said  decedent  and  against  his  estate  which 
have  been  presented  to  and  approved  by  your  petitioner  and  allowed 
by  the  court  have  been  paid. 
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AH  debts  of  said  deceased,  and  of  said  estate,  and  all  expenses  of 
administration  thereof  thus  far  incurred  (save  and  except  fees  due 
the  attorney  for  your  petitioner,  commissions  due  your  petitioner 
as  administratrix,  and  final  fees  due  this  court)  and  all  state,  city 
and  county  taxes  so  far  assessed  have  been  paid  and  discharged  by 
your  petitioner  and  said  estate  is  now  in  a  condition  to  be  dosed. 

"Wherefore  your  petitioner  prays  that  after  due  notice  given  and 
proceedings  had  as  required  by  law  that  her  first  and  final  account 
this  day  filed  be  settled  and  allowed;  that  your  petitioner  be  di- 
rected to  distribute  the  residue  of  the  estate,  after  the  payment  of 
the  further  expenses  of  administration,  to  the  persons  entitled 
thereto ;  that  the  administration  of  said  estate  be  brought  to  a  close, 
and  that  your  petitioner  be  discharged  from  her  trust  as  such  ad- 
ministratrix, upon  her  distributing  the  estate  as  directed  by  this 
court;  and  that  such  other  and  further  order  may  be  made  as  is 
meet  in  the  premises. 


No.  371.— Order  Fixing  Time  for  Hearing. 

(§547) 

[Title  of  Court  and  Estate.] 

Anthony  Sage,  administrator  of  the  estate  of  George  McManus, 
deceased,  having  this  day  filed  and  presented  for  settlement  his 
final  account  of  his  administration  of  said  estate,  together  with  his 
petition  for  the  distribution  of  the  residue  of  said  estate  to  the 
persons  entitled  thereto : 

Now  I,  A.  C.  Carpenter,  clerk  of  said  superior  court,  do  hereby 
fix  and  appoint  Monday,  the  tenth  day  of  August,  1908,  at  2  o  'clock 
P.  M.,  in  the  courtroom  of  department  No.  2  of  said  court,  in  the 
city  and  county  of  San  Francisco,  as  the  time  and  place  for  the 
hearing  upon  said  final  account  and  petition  of  distribution. 
Dated  San  Francisco,  July  25, 1908. 

A.  C.  CARPENTER, 

Clerk. 
By  C.  P.  Close, 
Deputy  Clerk. 
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Notice  of  Hearing  of  the  First  and  Final  Account  of  Admin* 
istratrix  and  Petition  for  Final  Distribution. 
Notice  is  hereby  given  that  Julia  Agnes  Walsh,  as  administratrix 
of  the  estate  of  William  B.  Walsh,  deceased,  has  this  day  rendered 
and  presented  for  settlement  and  filed  in  this  court  her  first  and 
final  account  of  her  administration  of  the  estate  of  said  deceased, 
and  that  she  filed  therewith  her  petition  for  the  distribution  of  the 
residue  of  the  said  estate  to  the  persons  entitled  thereto,  and  that 
the  clerk  of  this  court  has  appointed  Friday,  the  tenth  day  of 
November,  A.  D.  1905,  at  10  o'clock  A.  M.  of  said  day,  and  the 
courtroom  of  department  No.  10  of  said  court,  in  the  New  City  Hall, 
in  the  city  and  county  of  San  Francisco,  state  of  California,  for  the 
hearing  of  the  application  for  the  settlement  of  said  first  and  final 
account,  and  has  fixed  the  same  time  and  place  for  the  hearing  of 
said  petition  for  final  distribution  by  the  court;  that  all  persons 
interested  in  said  estate  are  notified  then  and  there  to  appear  and 
show  cause,  if  any  they  have,  why  said  first  and  final  account  should 
not  be  approved  and  allowed  and  settled,  and  said  petition  for  final 
distribution  granted  as  prayed. 
Dated  San  Francisco,  October  30, 1905. 

JOHN  J.  GREIF, 

Clerk. 
By  B.  S.  Hawley, 
Deputy  Clerk. 


No.  372. — ^Notice  of  Hearing  and  Proof  of  Posting. 

(§547) 
[Title  of  Court  and  Estate.] 

Notice  is  hereby  given  that  Anthony  Sage,  administrator  of  the 
estate  of  Oeorge  McManus,  deceased,  has  filed  in  this  court  for 
settlement  his  final  account  as  such  administrator,  together  with 
his  petition  for  the  final  distribution  of  said  estate,  and  that  the 
hearing  of  the  same  has  been  fixed  by  the  clerk  of  said  court  for 
Monday,  the  tenth  day  of  August,  1908,  at  2  o  'clock  P.  M.,  of  said 


FOBMS— FINAL  DISTBIBUTION.  1875 

day,  at  the  courtroom  of  Department  No.  2,  of  the  aforesaid  court, 
at  the  City  Hall,  in  the  city  and  county  of  San  Francisco,  state  of 
California,  and  all  persons  interested  in  said  estate  are  notified 
then  and  there  to  appear  and  show  cause,  if  any  they  have,  why 
the  said  account  should  not  be  settled  and  allowed,  and  why  dis- 
tribution of  said  estate  should  not  thereupon  be  immediately  made 
to  the  persons  entitled  thereto,  without  further  notice  of  proceed- 
ings. 
Dated  July  25,  1908. 

A.  C.  CARPENTER, 

Clerk. 
By  C.  P.  Close, 
Deputy  Clerk. 

State  of  California, 

City  and  County  of  San  Francisco, 

Perry  Rose,  first  being  sworn,  deposes  and  says,  that  he  is  over 
twenty-one  years  of  age,  and  is  not  interested  in  the  matter  of  the 
above  proceeding,  nor  in  any  way  disqualified  from  testifying  there- 
in; that  on  the  twenty-sixth  day  of  July,  1908,  he  posted  three  no- 
tices, of  which  the  above  is  a  true  copy,  in  three  different  public 
places  in  the  city  and  county  of  San  Francisco,  one  of  which  was 
at  the  place  at  which  the  court  is  held,  one  at  the  Union  Ferry 
Building,  and  one  at  the  city  hall  in  said  city  and  county. 

PERRY  ROSE. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  August* 
190a 

C.  P.  CLOSE, 
Deputy  County  Clerk. 


No.  373.— Decree  of  Distribution  on  Filing  of  Final  Account. 

(§  541) 

[Title  of  Court  and  Estate.] 

L.  R.,  executor  of  the  last  will  of  L.  H.,  deceased,  having  on 
the  sixteenth  day  of  June,  1906,  rendered  and  filed  herein  a  full 
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account  and  report  of  his  administration  of  said  estate,  which  ac- 
count was  for  a  final  settlement,  and  having  with  said  account  filed 
a  petition  for  the  final  distribution  of  tlie  estate; 

And  the  said  account  and  petition  this  day  coming  on  regularly 
to  be  heard,  proof  having  been  made  to  the  satisfaction  of  the 
court  that  the  clerk  had  given  notice  of  the  settlement  of  said  ac- 
count, and  the  hearing  of  said  petition,  in  the  manner  and  for  the 
time  in  such  cases  required  by  law; 

And  it  appearing  that  said  account  is  in  all  respects*  true  and 
correct,  and  supported  by  proper  vouchers;  that  the  residue  of 
money  in  the  hands  of  the  executor  amounts  to  three  thousand  dol- 
lars ;  that  the  estimated  expenses  of  closing  the  estate  will  amount  to 
fifty  dollars,  leaving  a  residue  of  two  thousand  nine  hundred  dol- 
lars; and  it  appearing  that  all  claims  and  debts  against  said  de- 
cedent, all  taxes  on  said  estate,  and  all  debts,  expenses,  and 
charges  of  administration  have  been  fully  paid  and  dicharged, 
and  that  said  estate  is  ready  for  distribution,  and  in  condition  to 
be  closed; 

It  is  further  ordered,  adjudged,  and  decreed  that  the  said  final 
accounts  of  the  said  executor  be  and  the  same  hereby  are  settled, 
allowed  and  approved,  and  that  the  residue  of  said  estate  herein- 
after particularly  described,  and  any  other  property  not  now 
known  or  discovered  which  may  belong  to  the  said  estate  or  in 
which  the  said  estate  may  have  any  interest,  be  and  the  same  here- 
by is  distributed  as  follows: 

All  of  said  property  to  be  distributed  to  his  widow,  G.  H. 

The  following  is  a  particular  description  of  the  said  residue  of 
said  estate  referred  to  in  this  decree,  and  of  which  distribution  is 
now  ordered  as  aforesaid: 

Two  thousand  nine  hundred  dollars  cash  in  the  hands  of  said 
executor. 


No.  373a. — ^Another  Decree  of  Settlement  of  Acccont  and  Final 

Distribution. 

Ellen  Morrison,  as  administratrix  of  the  estate  of  William  Mor- 
rison, deceased,  having  heretofore,  to  wit,  on  the  thirtieth  day  of 
October,  1905,  filed  herein  her  first  and  final  account  of  her  ad- 
ministration of  the  above-entitled  estate,  and  having  at  the  same 
time  therewith  filed  herein  her  petition  for  the  settlement  of  said 
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first  and  final  account  and  for  the  final  distribution  of  said  estate, 
and  the  said  first  and  final  account  and  petition  coming  on  reg- 
ularly this  day  to  be  heard,  and  evidence  oral  and  documentary 
having  been  adduced,  and  it  appearing  therefrom  to  the  satisfac- 
tion of  the  court  that  notice  of  the  hearing  of  said  first  and  final 
account  and  petition  has  been  given  for  the  time  and  in  the  man- 
ner prescribed  by  law,  and  no  exceptions  or  objections  to  said  first 
and  final  account  having  been  made  or  filed  herein  by  any  person 
or  persons  interested  in  said  estate  or  otherwise; 

And  it  appearing  to  the  court  to  its  satisfaction,  from  the 
evidence  adduced  at  such  hearing  that  said  first  and  final  account 
is  in  all  respects  just,  true,  and  correct,  and  should  be  settled  as 
rendered,  and  that  all  and  singular  the  allegations  and  statements 
contained  in  said  petition  for  final  distribution  is  and  are  true,  and 
the  court  hereby  finds  them  to  be  true,  and  that  all  state,  county 
and  municipal  taxes  levied  upon  the  property  of  the  said  estate 
have  been  paid  by  said  administratrix,  and  that  all  claims  and 
debts  against  said  decedent  and  all  debts,  expenses  and  charges  of 
administration  have  been  fully  paid  and  discharged  except  as 
hereinafter  stated: 

1.  Commissions  due  Ellen  Morrison  as  administratrix  of  the 
estate  of  said  deceased,  to  be  paid  as  provided  in  section  1618 
of  the  Code  of  Civil  Procedure ; 

2.  An  allowance  due  to  the  said  administratrix  for  counsel 
fees  payable  by  her  to  Henry  G.  Tardy,  for  legal  services  rendered 
in  the  administration  of  said  estate ; 

And  it  appearing  that  the  sum  of  two  hundred  and  fifty  dollars 
($250)  is  a  reasonable  amount  to  be  allowed  said  administratrix 
for  the  payment  of  her  attorney  as  aforesaid,  for  the  services  above 
mentioned ; 

And  it  appearing  that  the  said  administratrix  having  in  open 
court  waived  all  claims  against  said  estate  for  commissions  as  such 
administratrix ; 

And  it  further  appearing  that  there  is  in  the  hands  of  the  said 
administratrix  cash  in  the  sum  of  five  thousand  six  hundred  and 
twenty-three  and  30/100  dollars  ($5,623.30)  from  which  there  is  to 
be  deducted  the  said  sum  of  two  hundred  and  fifty  ($250)  dollars 
for  attorney's  fees,  leaving  a  balance  of  cash  in  the  hands  of  said 
administratrix  of  five  thousand  three  hundred  and  seventy-three 
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and  30/100  dollars  ($5,373.30),  to  be  distributed  as  hereinafter 
provided  ; 

And  it  further  appearing  from  the  evidence  at  said  hearing  that 
no  money  or  other  property  has  been  received  by  said  adminis- 
tratrix and  no  disbursements  have  been  made  by  her  since  the 
rendition  of  her  said  first  and  final  account; 

And  it  further  appearing  that  all  of  the  property  of  the  estate  of 
said  deceased  is  the  community  property  of  said  deceased,  and 
Ellen  Morrison,  the  surviving  wife  of  said  deceased; 

And  it  further  appearing  that  said  William  Morrison  died  in- 
testate in  said  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, on  the  first  day  of  December,  1904,  and  that  he  was  at  the 
time  of  his  death  a  resident  of  said  city  and  county,  and  that 
he  left  him  surviving  the  following  next  of  kin  and  heirs  at  law, 
and  none  others,  namely,  Ellen  Morrison,  surviving  wife;  William 
Morrison,  a  son ;  James  Morrison,  a  son ;  and  Thomas  Morrison,  a 
son,  surviving  children  of  said  deceased. 

And  it  further  appearing  that  the  said  estate  is  now  in  a  condi- 
tion to  be  finally  distributed  unto  the  persons'  entitled  thereto,  and 
the  administration  thereof  to  be  brought  to  a  close,  and  all  and 
singular  the  law  and  the  premises  being  by  the  court  seen,  heard, 
understood  and  fully  considered; 

It  is  hereby  ordered,  adjudged  and  decreed, — 

1.  That  due  and  legal  notice  of  the  hearing  of  the  first  and  final 
account  and  petition  for  final  distribution  has  been  given; 

2.  That  the  said  first  and  final  account  be,  and  the  same  ii 
hereby  settled,  allowed  and  approved  as  rendered;  and 

3.  That  the  said  Ellen  Morrison,  as  such  administratrix,  be  and 
she  is  hereby  authorized  to  deduct  and  withhold  from  the  funds  of 
said  estate,  the  sum  of  two  hundred  and  fifty  dollars  ($250)  for 
the  legal  fees  of  her  attorney,  Henry  G.  Tardy; 

And  it  is  further  ordered,  adjudged  and  decreed,  that  all  the 
rest  and  residue  of  the  property,  both  real  and  personal,  constitut- 
ing the  estate  of  said  William  Morrison,  deceased,  hereinafter 
particularly  described,  and  now  remaining  in  the  hands  of  said 
administratrix,  and  any  and  all  other  property  which  may  belong 
to  said  estate,  or  in  which  said  estate  may  have  any  interest^  be, 
and  the  same  are  hereby  distributed  as  follows,  to  wit: 
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1.  To  Ellen  Morrison,  one-half  (%)  thereof; 

2.  To  William  Morrison,  one-sixth  (%)  thereof; 

3.  To  James  Morrison  one-sixth  (%)  thereof;  and 

4.  To  Thomas  Morrison,  one-sixth  (%)  thereof. 

The  following  is  a  particular  description  of  the  said  residue  of 
the  said  estate,  referred  to  in  this  decree,  and  of  which  distribu- 
tion is  ordered,  adjudged  and  decreed  as  aforesaid,  to  wit: 

Money  in  the  hands  of  Ellen  Morrison,  as  administratrix  of  the 
estate  of  said  decedent  herein,  in  the  sum  of  five  thousand  three 
hundred  and  seventy-three  and  30/100  dollars  ($5,373.30) ; 

All  that  certain  lot,  piece  or  parcel  of  land  situate,  lying  and  be- 
ing in  the  city  and  coimty  of  San  Francisco,  state  of  California, 
and  described  as  follows,  to  wit: 

Commencing  at  the  point  formed  by  the  intersection  of  the 
northerly  line  of  Nineteenth  street  with  the  easterly  line  of  Guer- 
rero street,  running  thence  northerly  and  along  the  easterly  line 
of  Guerrero  street  forty-nine  (49)  feet  and  six  (6)  inches;  thence 
at  right  angles  easterly  one  hundred  and  five  (105)  feet;  thence  at 
right  angles  southerly  forty-nine  (49)  feet  and  six  (6)  inches  to 
the  northerly  line  of  Nineteenth  street;  thence  at  right  angles 
westerly  along  the  said  northerly  line  of  Nineteenth  street  one 
hundred  and  five  (105)  feet  to  the  easterly  line  of  Guerrero  street 
and  point  of  commencement;  being  a  part  of  Mission  block  Number 
seventy-one  (71) ; 

Together  with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging,  or  in  anywise  appertaining, 
and  the  rents,  issues  and  profits  thereof. 

And  it  is  further  ordered  and  decreed  that  the  said  administra- 
trix, upon  payment  and  delivery  of  the  said  residue,  as  herein- 
before ordered,  and  upon  filing  due  and  proper  vouchers  and  re- 
ceipts therefor  in  this  court,  be  fully  and  finally  discharged  from 
her  trust  as  such  administratrix,  and  that  her  sureties  shall  there- 
upon and  thenceforth  be  discharged  from  all  liabilities  for  her 
future  acts. 

Done  in  open  oourt  this  10th  day  of  November,  A.  D.  1905. 

T.  P.  COOLEY, 
Judge  of  the  Superior  Court 
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No.  374.— Discharge  of  Administrator. 

(§  551) 
[Title  of  Court  and  Estate.] 

It  appearing  that  said  estate  has  been  fully  administered,  and 
it  being  shown  by  Robert  Reed,  the  administrator  thereof,  by  the 
production  of  satisfactory  vouchers,  that  he  has  paid  all  sums 
of  money  due  from  him,  and  delivered  up  under  the  order  of  the 
court  all  the  property  of  the  estate  to  the  parties  thereto  entitled, 
and  performed  all  acts  lawfully  required  of  him; 

It  is  ordered,  adjudged  and  decreed  that  said  administrator  and 
his  sureties  be  and  they  hereby  are  released  and  discharged  from 
all  liability  to  be  hereinafter  incurred;  that  the  estate  is  fully 
distributed  and  the  trust  settled  and  dosed. 

Dated  August  30,  1908. 

M.  B.  FIELD, 
HTudge  of  the  Superior  Court 
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CHAPTER  XXXV. 

PARTITION  AMONG  HEIBa 

■ 

No.  380.  Petition  for  partition. 

No.  381.  Order  directing  notice  of  hearing  of  petition. 

No.  382.  Order  appointing  commissioners. 

No.  383.  Notice  to  appear  before  commissioners* 

No.  384.  Report  of  commissioners. 

No.  385.  Another  form  of  report. 

No.  386.  Order  confirming  report  of  commissioners. 

No.  387.  Order  confirming  report  and  directing  sale. 

No.  380.— Petitian  for  Partition. 

(§  554) 

To  the  Honorable  Superior  Court  aforesaid: 
The  petition  of  Prank  Reed  respectfully  represents: 
That  heretofore  letters  of  administration  were  duly  issued  here- 
in to  Robert  Reed,  and  he  immediately  entered  upon  his  duties 
as  administrator  of  said  estate  of  Lewis  Reed,  deceased; 

That  said  estate  has  been  fully  administered,  that  a  petition  for 
final  distribution  has  been  filed  and  is  now  pending,  but  that  a  decree 
of  distribution  has  not  yet  been  entered ; 

That  the  decree  of  distribution,  when  made  herein,  will  assi^ 
the  real  property  of  said  estate,  in  common  and  in  undivided  shares, 
to  the  heirs  of  said  deceased,  who  are  named  in  said  petition,  and 
who  are  your  petitioner,  Frank  Reed,  Robert  Reed,  and  Mary  Reed. 
Wherefore  your  petitioner  prays  that  an  order  of  this  court  be 
made  and  entered  appointing  commissioners  to  segregate  and  as- 
sign to  each  one  of  said  heirs  his  share  of  said  real  estate. 

FRANK  REED, 
Petitioner. 
D.  E.  ALEXANDER, 

Attorney  for  Petitioner. 
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No.  381.— Order  Directing  Notice  of  Hearing  of  Petition. 

(§  554) 
[Title  of  Court  and  Estate.] 

The  petition  of  Frank  Reed,  praying  for  the  partition  of  the 
estate  of  Lewis  Beed,  deceased,  heretofore  distributed  in  undivided 
shares  hj  the  decree  of  this  court  to  the  heirs  of  said  deceased, 
having  been  filed  herein,  it  is  ordered  that  Monday,  the  first  day 
of  September,  1908,  at  2  o'clock  in  the  afternoon,  and  the  court- 
room of  this  court  in  Santa  Bosa,  in  the  county  aforesaid,  be  and 
the  same  hereby  are  appointed  as  the  time  and  place  for  hearing 
said  petition,  and  it  is  further  ordered  that  notice  of  said  hearing 
be  published  daily  for  at  least  ten  days  before  said  hearing,  in 
the  "Morning  Globe,"  a  newspaper  published  in  said  county. 

Dated  August  18,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  882.— Order  Appointing  OommiBsionenk 

(§  553) 

[Title  of  Court  and  Estate.] . 

The  petition  of  Frank  Reed,  praying  for  the  appointment  of 
commissioners  to  make  partition  of  the  property  of  the  estate  of 
Lewis  Reed,  deceased,  coming  on  regularly  this  day  for  hearing, 
and  it  appearing  that  due  and  legal  notice  thereof  has  been  given 
as  required  by  law  and  the  order  of  this  court,  and  it  appearing 
that  a  decree  of  distribution  has  been  made  and  entered  herein, 
distributing  said  property  in  undivided  shares  to  those  entitled 
thereto,  and  that  it  is  necessary  to  appoint  said  commissioners  to 
make  a  partition  thereof: 

It  is  ordered  that  Charles  Brown,  Edward  Haynes,  and  James 
Smith  be  and  they  are  hereby  appointed  commissioners  to  make 
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partition  of  said  property  to  those  entitled  thereto,  in  accordance 
with  the  decree  of  distribution  heretofore  entered  herein. 
Dated  September  1, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  383.— Notice  to  Appear  Before  Commissionera. 

(§  561) 

[Title  of  Court  and  Estate.] 

To  [here  insert  the  names  of  all  parties  interested  in  the  estate, 
including  the  administrator] : 
You  are  hereb^j*  notified  that  the  undersigned  commissioners, 
heretofore  appointed  to  make  partition  of  the  above-entitled  estate, 
will  meet  at  the  of&ce  of  James  Smith,  334  Marion  street,  Santa 
Rosa,  California,  at  1  o'clock  P.  M.,  on  the  twentieth  day  of  Sep- 
tember, 1908,  to  make  said  partition,  at  which  time  you  may  pro- 
duce any  testimony  relevant  to  such  matter. 
Dated  September  10, 1908. 

CHABLES  BROWN, 
EDWARD  HAYNES, 
JAMES  SMITH, 

CommissionenL 


No.  384.— Report  of  Commtesioneri. 

(§  563) 

[Title  of  Court  and  Estate.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  undersigned,  heretofore  appointed  by  this  court  to  make 
partition  of  the  estate  of  Lewis  Reed,  deceased,  in  pursuance  of 
an  order  of  distribution  heretofore  made  and  entered  herein  (a 
certified  copy  of  which  said  order  of  distribution  and  order  ap- 
pointing said  commissioners  was  duly  issued  to  us  as  our  com- 
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mission  to  act  as  such  commisEsioners,  and  is  annexed  hereto),  re- 
spectfully make  the  following  report: 

1.  That  in  pursuance  of  law,  our  oath  of  ofSce  as  such  com> 
missioners  was  indorsed  upon  our  said  commission,  and  was  sub- 
scribed by  each  of  us,  and  we  each  took  said  oath  of  ofiSce  before 
an  officer  authorized  to  administer  oaths  and  certify  thereto,  and 
said  oath  has  been  properly  certified  by  said  officer,  all  of  which 
will  fully  appear  by  reference  to  said  commission  above  referred 
to; 

2.  That  we  as  such  commissioners  gave  due  notice  of  the  time 
and  place  when  and  where  they  would  make  said  partition  to  all 
persons  interested  therein ; 

3.  That  in  pursuance  of  said  notice,  and  at  the  time  and  place 

mentioned  therein,  to  wit,  at ,  said  commissioners  met,  all 

being  present,  and  proceeded  to  hear  the  allegations  and  proofs 
of  the  interested  parties,  and  to  make  partition  of  said  property; 

4.  That  after  hearing  said  proofs  and  allegations,  and  after 
viewing  the  said  property,  said  commissioners  find  a  partition 
thereof  cannot  be  had  without  prejudice  and  inconvenience  to 
the  owners  thereof; 

5.  That  the  true  value  of  said  property  is  as  follows  [here  in- 
sert a  list  of  the  properties,  describing  them  and  stating  the  value 
of  each  parcel  separately] ; 

6.  That  we  recommend  that  the  whole  of  said  property  be  as- 
signed to  Robert  Reed  one  of  said  interested  parties,  who  elects  to 
take  the  same  and. pay  the  value  thereof. 

Dated ,  1908. 


Commissioners. 
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No.  385. — ^Another  Form  of  Beport. 

[Title  of  Court  and  Estote.] 

[Follow  the  preceding  form  to  subdivision  4,  and  then  as  fol- 
lows :] 

4.  That  after  hearing  said  proofs  and  allegations,  and  after  view- 
ing the  said  property,  said  commissioners  made  partition  thereof  as 
follows : 

They  assigned  to the  following  described  property,  to  wit 

[here  insert  particular  description] ; 

They  assigned  to ,  etc. 

All  of  which  is  respectfully  submitted. 


No.  386. — Order  Oonflrming  Beport  of  Oammissionen. 

(§  563) 

[Title  of  Court  and  Estate.] 

The  report  of  Charles  Brown,  Edward  Haynes,  and  James  Smith, 
the  commissioneiB  heretofore  appointed  by  this  court  to  make  parti- 
tion of  the  property  of  the  above-named  estate,  having  been  filed 
herein,  and  it  appearing  therefrom  that  said  commissioners  have 
performed  their  duties  as  required  by  law : 

It  is  therefore  ordered  that  said  report  be  and  the  same  is  hereby 
confirmed. 

It  is  further  ordered  that  said  property  be  distributed  as  follows, 
in  pursuance  of  said  report  [here  insert  distribution  as  reported 
by  commissioners,  giving  the  name  of  the  party  to  whom  each 
parcel  is  distributed,  together  with  a  description  of  the  parcel  dis- 
tributed to  such  person]. 

Dated  October  1, 1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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No.  387. — Order  Oonflrming  Report  and  Directing  Sale. 

(§  563) 
[Title  of  Court  and  Estate.] 

The  report  of  Charles  Brown,  Edward  Haynes,  and  James  Smith, 
the  commissioners  heretofore  appointed  by  this  court  to  make  parti- 
tion of  the  property  of  the  above-named  estate,  having  been  filed 
herein,  and  it  appearing  therefrom  that  said  conmiissioneis  have 
performed  their  duties  as  required  by  law  ; 

It  is  therefore  ordered  that  said  report  be  and  the  same  is  hereby 
confirmed;  and  it  appearing  from  said  report  that  the  property 
of  said  estate  cannot  be  divided  without  prejudice  to  the  owners, 
and  that  the  true  value  of  said  property  as  shown  by  said  report 
is  ten  thousand  dollars,  and  that  no  one  of  the  owners  will  take 
aU  of  said  property  and  pay  its  said  value  so  that  the  money  ac- 
cruing therefrom  may  be  divided  among  those  entitled  thereto,  and 
it  further  appearing  that  in  order  to  secure  an  equitable  division 
of  said  property  a  sale  thereof  is  necessary ; 

It  is  further  ordered  that  the  whole  of  said  property  of  said 
estate  be  sold  according  to  law,  and  that  the  proceeds  of  such  sale 
be  divided  in  equal  shares  among  the  owners  of  said  property,  to 
wit,  Mary  Seed,  Robert  Reed,  and  Frank  Reed. 
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CHAPTER  XXXVI. 

APPOINTMENT  OP  AGENTS  TO  TAKE  CHAEGB  OP  PBOPEBTY  OF 

ABSENT  DISTEIBUTEE3. 

No.  390.  Order  appointing  agent  to  take  possessioxu 

No.  391.  Bond  of  agent  for  absent  distributees. 

No.  392.  Petition  by  agent  to  sell  property. 

No.  393.  Order  for  sale  of  personal  property. 

No.  394.  Order  to  sell  upon  the  settlement  of  account. 

No.  395.  Petition  of  claimant  for  money  deposited  in  the  state  treasury 

by  agent. 

No.  396.  Certificate  entitling  claimant  to  money. 

No.  390. — Order  Appointing  Agent  to  Take  Possession. 

(§  568) 
[Title  of  Court  and  Estate.] 

Whereas  a  decree  of  distribution  has  been  duly  given,  made,  and 
entered  herein,  and  by  the  terms  thereof  the  following  described 
property  has  been  distributed  to  Emil  Marsh,  to  wit  [here  insert 
description] ;  and  whereas  said  Emil  Marsh  does  not  reside  in  this 
state,  and  does  not  have  an  agent  therein  authorized  to  receive  said 
property;  and  whereas  it  is  necessary  that  an  agent  be  appointed 
to  take  possession  and  charge  of  said  property  for  the  benefit  of 
said  Emil  Marsh,  and  it  appearing  that  said  property  is  of  the 
value  of  about  three  thousand  dollars ; 

It  is  therefore  ordered  that  Willis  Page  be  and  he  is  hereby  ap- 
pointed such  agenty  and  he  is  hereby  authorized  to  take  possession 
and  charge  of  said  property  and  dispose  of  it  according  to  law, 
on  his  execution  of  a  bond  to  the  state  of  California  in  the  sum 
of  five  thousand  dollars,  to  be  approved  by  this  eourt,  for  the 
faithful  management  and  account  for  the  said  estate  as  ageni 
for  the  said  Emil  Marsh. 

Dated  August  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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No.  391.— Bond  of  Assent  for  Absent  Distributees. 

(§  669) 
[Title  of  Court  and  Estate.] 

Know  all  men  by  these  presents,  that  we,  Willis  Page,  as  prin- 
cipal, and  Charles  Seymour  and  Henry  Mead,  as  sureties,  are  held 
and  firmly  bound  to  the  state  of  California  in  the  penal  sum  of 
five  thousand  dollars,  lawful  money  of  the  United  States,  to  be  paid 
to  the  said  state  of  California,  for  which  payment  well  and  trulv 
to  be  made  we  bind  ourselves,  our  and  each  of  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Signed  and  sealed  this  first  day  of  August,  1908. 

The  condition  of  the  above  obligation  is  such,  that  whereas  by 
an  order  duly  made  and  entered  by  the  superior  court  of  the  county 
of  Sonoma,  state  of  California,  the  above-named  principal  was 
appointed  agent  to  receive  and  take  charge  of  the  distributive  share 
of  Emil  Marsh,  one  of  the  heirs  of  John  Ayres,  deceased,  and  hold 
the  same  subject  to  his  order  and  to  dispose  of  the  same  according 
to  law; — 

Now,  therefore,  if  the  said  principal  shall  well  and  faithfully 
perform  the  duties  of  his  said  trust,  then  this  obligation  shall  be 
void,  otherwise  it  shall  remain  in  full  force  and  effect 


No.  392.— Petition  by  Agent  to  Sell  Property. 

(§§  570,  571) 

The  petition  of  Alvin  Goodrich  respectfully  represents  that  on 
the  first  day  of  August,  1908,  by  an  order  of  this  court  duly  made 
and  entered,  he  was  appointed  agent  for  Emil  Marsh,  and  was 
authorized  by  such  order  to  take  possession  and  charge  of  certain 
property  previously  distributed  by  the  order  of  this  court  to  said 
Emil  Marsh,  to  wit:  [Here  insert  description.] 

That  thereupon  petitioner  qualified  as  such  agent,  and  is  now 
the  duly  qualified  and  acting  agent  of  said  Enul  Marsh  for  the 
purposes  aforesaid. 
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That  said  properly  haa  remained  in  the  hands  of  petitioner  as 
such  agent  for  more  than  one  year  last  past  and  has  not  been 
claimed ; 

That  said  property  is  of  such  a  character  that  it  is  a  source  of 
constant  expense,  and  that  the  income  from  said  property  is  much 
less  than  such  expense ; 

That  said  property  is  constantly  deteriorating  in  value,  and  it 
is  for  the  benefit  of  those  interested  that  it  should  be  sold ; — 

Wherefore  petitioner  prays  that  said  property  bo  ordered  sold 
in  such  manner  as  to  the  court  may  seem  proper. 
Dated  August  15,  1909. 

ALVIN  GOODRICH, 

Petitioner. 
HOWARD  REYNOLDS, 

Attorney  for  Petitioner. 


No.  393. — ^Order  for  Sale  of  Personal  Property. 

(§  571) 
[Title  of  Court  and  Estate.] 

The  petition  of  Alvin  Goodrich  for  an  order  of  sale  of  the  per- 
sonal property  remaining  in  his  hands  as  agent  for  Emil  IVIarsh 
coming  on  for  hearing  this  day,  and  it  appearing  to  the  satisfactiou 
of  the  court  that  said  property  has  remained  in  the  hands  of  said 
petitioner  for  more  than  a  year  last  past,  and  has  not  been  claimed, 
and  that  it  is  for  the  benefit  of  those  interested  that  it  should  be 
sold: 

It  is  therefore  ordered  that  said  personal  property  [insert  de- 
scription] be  sold  by  said  agent  at  public  auction,  after  such  notice 
and  in  such  manner  as  is  provided  by  law  for  the  sale  of  personalty 
by  executors  and  administrators. 
Dated  August  15,  1909. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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No.  394. — Order  to  Sell  npon  the  Settlement  of  Account  i 


(§  571) 
[Title  of  Court  and  Estate.] 

Willis  Page,  the  agent  of  Emil  Marsh,  heretofore  appointed  by 
the  order  of  the  conrt  herein,  having  filed  his  annual  account  and 
a  report  of  hid  proceedings  as  such  agent  as  provided  by  law,  and 
the  court  having  examined  witnesses  and  taken  proofs  in  regard 
to  said  account,  and  the  court  being  satisfied  from  such  accounS) 
and  proofs  that  it  will  be  for  the  interest  and  advantage  of  the 
persons  interested  that  the  whole  of  the  property  in  the  hands  of 
such  agent  should  be  sold: 

It  is  therefore  ordered  that  said  account  be  and  the  same  is 
hereby  allowed,  confirmed,  and  approved ;  and  it  is  further  ordered 

that  the  whole  of  the  property  in  the  hands  of  said ,  as  such 

agent,  be  sold  by  him  at  public  auction,  after  such  notice  and  in 
such  manner  as  is  provided  by  law  for  the  sale  of  personal  property 
by  executors  and  administrators,  and  that  said  agent  report  his 
proceedings  under  this  order  to  this  court;  the  property  affect«1 
by  this  order  is  described  as  follows,  to  wit:  [Insert  description./ 

Dated  September  8,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 


No.  395.— Petition  of  Claimant  for  Money  Deposited  in  the  State 

Treasury  by  Agent. 

(§  573) 

[Title  of  Court  and  Estate.] 

The  petition  of  Emil  Marsh  respectfully  shows: 

That  he  is  one  of  the  heirs  of  John  Ayres,  deceased;  that  on 
the  first  day  of  August,  1908,  in  the  matter  of  said  estate,  this 
court  made  and  entered  its  decree,  distributing  to  petitioner  certain 
property  of  said  estate,  to  wit  [here  insert  description] ;  that  at  the 
date  of  said  decree,  petitioner  was  not  a  resident  of  this  state,  but 
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resided  in  the  state  of  Idaho ;  that  on  the  last-named  date,  in  pur- 
suance of  law,  this  court  appointed  one  Willis  Page  an  agent  to 
take  possession  of  said  property  for  petitioner,  and  that  such  pro- 
ceedings were  had  herein  that  on  the  twentieth  day  of  September, 
1909,  said  agent,  acting  under  the  order  of  this  court,  deposited 
the  proceeds  of  a  sale  of  said  property  in  the  state  treasury  of  this 
state;  that  petitioner  is  the  identical  person  mentioned  as  Emil 
Marsh  in  said  decree,  and  in  all  proceedings  herein  subsequent 
thereto,  and  is  entitled  to  said  proceeds  so  deposited; 

Wherefore  petitioner  prays  that  a  certificate  be  granted  to  him, 
showing  that  he  is  entitled  to  receive  from  the  state  treasury  the 
proceeds  of  said  property. 


EMIL  MARSH, 
Petitioner. 


M.  S.  FULTON, 

Attorney  for  Petitioner. 


No.  396.— Certificate  Entitling  Claimant  to  Money. 

(§  573) 
JTitle  of  Court  and  Estate.] 

It  appearing  from  the  petition  of  Emil  Marsh  filed  herein,  and 
from  the  evidence  adduced  in  support  thereof,  that  said  Emil 
Marsh  is  one  of  the  distributees  of  the  estate  of  John  Ayres, 
deceased,  and  that  the  funds  representing  his  share  of  the  said 
estate  were,  during  his  absence  from  the  state,  deposited  in 
the  treasury  of  this  state  by  due  and  legal  proceedings  herein, 
Mid  the  court  now  being  fully  satisfied  of  his  right  to  such  funds : 

It  is  therefore  ordered  and  certified  that  said  Emil  Marsh  is 
entitled  to  withdraw  said  funds,  amounting  to  four  hundred  dol- 
lars, from  the  state  treasury  of  this  state. 

Dated  October  1,  1909. 

M.  B.  FIELD, 
Judge  of  Superior  Court. 

[Seal]  Attest;    A.  C.  STEWART, 

Clerk. 


1394  PBOBATE  LAW. 

creed  that  the  same  is  now  vested  in  fee  simple  in  C.  B.,  her  hus- 
band, free  from  any  and  all  right,  title  or  claim  by  or  on  ac- 
count of  any  person  claiming  under  said  deceased. 

The  said  land  is  situated  in  the  county  of  Sonoma,  state  of 
California,  and  is  described  as  follows,  to  wit:  [Description.] 


No.  399.— Petition  for  Decree  Vesting  Homestead  in  Snrviving 

Wife. 

(§  599) 
[Title  of  Court  and  Estate.] 

The  petition  of  Sarah  Wing  states  that  Charles  Wing  and  peti- 
tioners were,  on  the  first  day  of  June,  1900,  husband  and  wife. 

That  on  the  said  first  day  of  June,  they  owned,  as  community 
property,  all  that  land  described  as  follows,  to  wit:  [Description.! 

That  on  said  first  day  of  June  petitioner  and  her  said  husband 
declared,  executed,  and  acknowledged,  and  recorded  in  the  re- 
corder's ofiSce  of  the  said  county  of  Sonoma,  in  manner  and  form  as 
ia  by  law  required,  a  homestead  upon  said  property  hereinabove 
described,  and  the  said  homestead  has  never  been  conveyed,  waived 
or  abandoned  by  either  your  petitioner  or  her  said  husband. 

That  on  the  eighth  day  of  June,  1907,  while  said  homestead  was 
in  existence,  the  said  husband  of  petitioner  died  in  said  county  of 
Sonoma. 

That  at  the  time  of  his  death  the  said  property  stood  of  record, 
and  now  stands  of  record,  in  the  name  of  the  said  Charles  Wing. 

Wherefore  petitioner  prays  for  a  decree  establishing  the  fact 
that  said  premises  were,  on  June  first,  1900,  the  community  prop- 
erty of  petitioner  and  her  said  husband.  That  said  homestead  was 
selected  and  recorded  as  by  law  required,  prior  to  the  death  of  the 
said  Charles  Wing,  on  the  eighth  day  of  June,  1907;  and  that  the 
title  to  said  premises  vested  in  petitioner  on  the  eighth  day  of 
June,  1907,  by  reason  of  the  death  of  her  husband,  the  said  Charles 
[Wing,  as  aforesaid. 
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CHAPTEE  XXXVnL 

GUARDIANSHIP  OP  MINORa 

No.  400.  Petition  for  appointment  of  gaardian* 

No.  401.  Order  appointing  day  of  hearing. 

No.  402.  Citation  to  relatives. 

No.  403.  Order  appointing  guardian. 

No.  404.  Letters  of  administration. 

No.  405.  Bond  of  gaardian. 

No.  406.  Nomination  of  guardian  bj  minor. 

No.  407.  Another  form  of  nomination. 

No.  408.  Petition  for  allowance  out  of  income  of  minor  to  defraj 

No.  409.  Order  for  allowance  out  of  income  of  minor. 

No.  410.  Permitting  nonresident  guardian  to  remoye  property. 

No.  411.  Final  account  of  guardian. 

No.  400. — Petition  for  Appointment  of  Onardlan. 

(I  633) 

In  the  Superior  Court  of  the  State  of  California,  in  and  for  tlu 

County  of  Sonoma. 

In  the  Matter  of  the  Estate  and  Guardianship  oj 
Maud  Pinckney,  Minor. 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Marshall  Pinckney  respectfully  represents : 

That  your  petitioner  is  the  brother  of  Maud  Pinckney,  a  minor, 
whose  parents  are  deceased. 

That  said  minor  has  no  guardian  legally  appointed  by  will,  and 
is  a  resident  of  said  county  of  Sonoma,  and  has  estate  within  said 
county  which  needs  the  care  and  attention  of  some  fit  and  proper 
person. 

That  the  estate  consists  partly  of  an  undivided  interest  in  a  lot  of 
land  in  said  county,  inherited  by  said  minor  from  her  late  father, 
and  recently  distributed  to  her  by  a  decree  of  the  superior  court  of 
said  county. 

That  said  minor  is  ten  years  of  age. 
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That  Gertrude  Mason,  a  resident  of  said  county,  has  the  care  of 
said  minor. 

That  the  only  relatives  of  said  minor  residing  in  said  county  are 
your  petitioner,  Elsie  Havens,  and  Walter  Clements. 

That  it  is  necessary  that  a  guardian  be  appointed  for  the  person 
and  estate  of  said  minor. 

Wherefore,  your  petitioner  prays  that    he  be  appointed  the 
guardian  of  the  person  and  estate  of  said  minor. 
Dated  June  1,  190& 

MARSHALL  PINCKNET, 

Petitioner. 
D.  E.  ALEXANDER, 

Attorney  for  Petitioner. 


No.  401. — Order  Appointing  Day  of  Hearing. 

(§  634) 
[Title  of  Court  and  Guardianship.] 

Marshall  Pinekney,  having  this  day  petitioned  the  court  to  be 
appointed  guardian  of  the  person  and  estate  of  said  Maud  Pinek- 
ney, a  minor: 

It  is  ordered  that  Monday,  the  15th  day  of  June,  1908,  at  10 
o'clock  in  the  forenoon,  and  the  courtroom  of  this  court  be  and  the 
same  hereby  are  appointed  as  the  time  and  place  for  the  hearing 
of  said  petition,  and  that  notice  of  such  hearing  be  given  to  Ger- 
trude Havens,  the  person  having  the  care  of  said  minor,  and  to  the 
following  named  relatives  of  said  minor,  residing  in  this  county, 
to  wit,  Elsie  Havens  and  Walter  Clements,  by  citation  to  be  served 
on  said  parties  at  least  five  days  before  the  hearing. 

Dated  June  1,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 
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Ho.  402. — Citation  to  Selativei. 

(I  634) 
['ntle  of  Court  and  Guardianship.]* 

Tlie  People  of  the  State  of  California,  to  Gertrude  Mason,  Greet- 
ing: 
You  are  hereby  cited  to  be  and  appear  in  our  superior  court  of 
the  county  of  Sonoma,  at  the  courtroom  of  department  No.  2, 
thereof,  at  the  courthouse  in  the  city  of  Santa  Bosa,  county  of 
Sonoma,  State  of  California,  the  fifteenth  day  of  June,  1908,  at  10 
o'clock,  A.  M.,  of  that  day,  then  and  there  to  show  cause,  if  any 
you  have,  why  Marshall  Pinckney  should  not  be  appointed  guard- 
ian of  the  person  and  estate  of  said  Maud  Pinckney,  as  prayed 
for  in  his  petition  on  file  herein. 

By  order  of  the  aforesaid  superior  court,  this  first  day  of  June, 
1908. 

Attest  my  hand  and  the  seal  of  said  court,  the  day  and  year  last 
above  written. 

A.  C.  STEWART, 

Clerk.' 
By  A.  L.  Kennedy, 
Deputy  Clerk. 


No.  403.— Order  Appointing  Guardian. 

(§  633) 
[Title  of  Court  and  Guardianship.] 

The  petition  of  Marshall  Pinckney,  praying  to  be  appointed 
the  guardian  of  the  person  and  estate  of  said  minor,  coming  on 
regularly  to  be  heard,  upon  due  proof  to  the  satisfaction  of  the 
judge  of  said  court  that  notice  had  been  given  to  the  relatives  of 
the  said  minor  residing  in  this  city  and  county,  and  to  the  person 
under  whose  care  said  minor  is,  as  required  by  law  and  as  directed 
by  this  court;  and  it  duly  appearing  to  the  court  that  said  minor 

a  resident  of  said  county,  and  that  she  has  estate  within  the 
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state  of  California  which  needs  the  care  and  attention  of  some  fit 
and  proper  person,  and  which  is  of  the  value  of  three  thousand 
dollars,  or  thereabouts: 

It  is  hereby  ordered  that  the  said  Marshall  Pinckney  be,  and  he 
is  hereby,  appointed  guardian  of  the  person  and  estate  of  said 
minor,  and  that  letters  of  guardianship  of  the  person  and  estate 
of  said  minor  be  issued  to  him  upon  his  giving  bond  to  Maud  Pinck- 
ney, said  minor,  in  the  sum  of  five  thousand  dollars. 

Dated  June  15,  1908. 

M.  B.  FIELD, 
tludge  of  Superior  Court 


No.  404. — ^Letters  of  Onardianship. 

(§§  632,  640) 

In  the  Superior  Court  of  ihe  State  of  Calif omia,  in  and  for  the 

County  of  Sonoma. 

Letters  of  Guardianship. 

State  of  California,^ 
County  of  Sonoma,  r  ^ 

Marshall  Pinckney  is  hereby  appointed  gn^ardian  of  the  person 
and  estate  of  Maud  Pinckney,  a  minor. 

Witness,  A.  C.  Stewart,  clerk  of  the  superior  court  of  the 
county  of  Sonoma,  with  the  seal  of  said  court  afiSxed  this  fifteenth 
day  of  June,  1908. 
By  order  of  the  court 

A.  C.  STEWART, 

Clerk. 

By  A.  L.  Kennedy, 

Deputy  Clerk. 

State  of  California,  ^ 
County  of  Sonoma,   [ 

I  do  solemnly  swear  that  I  will  support  the  constitution  of  the 
United  States,  and  the  constitution  of  the  State  of  California;  and 
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that  I  will  faithfully  discharge  the  duties  of  guardian  of  the  per- 
son and  estate  of  Maud  Pincknej,  according  to  law. 

MARSHALL  PINCKNEY. 

Subscribed  and  sworn  to  before  me,  this  fifteenth  day  of  June, 
1908. 

C.  P.  THOMAS, 
Deputy  Clerk. 


No.  405. — ^Bond  of  Ouardian. 
(§  640) 

Know  all  Men  by  these  Presents :  That  we,  Marshall  Pinckney,  as 
principal,  and  Nathan  Howell  and  Herman  Le  Boy,  as  sureties, 
are  held  and  firmly  bound  unto  Maud  Pinckney,  in  the  sum  of  five 
thousand  dollars,  lawful  money  of  the  United  States,  to  be  paid 
to  the  said  Maud  Pinckney,  for  which  payment  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents: 

Sealed  with  our  seals  and  dated  this day  of  June,  1908. 

The  condition  of  the  above  obligation  is  such  that  whereas  an 
order  was  made  in  the  superior  court  of  the  state  of  California,  in 
and  for  the  county  of  Sonoma,  on  the  fifteenth  day  of  June,  1908, 
appointing  the  above-bounden  Marshall  Pinckney  the  guardian 
of  the  person  and  estate  of  the  said  Maud  Pinckney,  and  directing 
that  letters  of  guardianship  be  issued  to  said  Marshall  Pinckney 
upon  his  giving  a  bond  to  said  Maud  Pinckney  with  sufficient  sure- 
ties, to  be  approved  by  the  judge  of  said  superior  court,  in  the 
penal  sum  of  five  thousand  dollars,  conditioned  that  said  guardian 
should  faithfully  execute  the  duties  of  his  trust,  according  to  law. 

Now,  therefore,  if  the  said  Marshall  Pinckney  shall  faithfully 
execute  the  duties  of  his  trust  according  to  law,  then  this  obliga- 
tion shall  be  void  and  of  no  effect,  otherwise  it  shall  remain  in  full 
force  and  effect 

MARSHALL  PINCKNEY.     [Seal] 
NATHAN  HOWELL.  [Seal] 

HERMAN  LE  ROY.  [Seal]. 
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State  of  Califomiay  "^ 
County  of  Sonoma,    f 

Nathan  Howell  and  Herman  Le  Boy,  the  sureties  named  in  the 
above  bond,  first  being  duly  sworn,  each  for  himself,  says  that  he 
is  a  resident  and  householder  in  said  state,  and  is  worth  the  sum  of 
six  thousand  dollars,  over  and  above  all  his  just  debts  and  liabil- 
ities, exclusive  of  property  exempt  from  execution. 

NATHAN    HOWBLU 
HERMAN  LE  ROT. 

Subscribed  and  sworn  to  before  me,  this  fifteenth  day  of  June, 
190& 

A.  C.  STEWART, 
County  Clerk. 


Ho.  406.— Nomination  of  Guardian  by  Minor. 

(51  635-637) 
[Title  of  Court  and  Guardianship.] 

The  undersigned,  a  minor,  being  of  the  age  of  fourteen  years, 
nominates  as  the  guardian  of  his  (person  and)  estate,  Elizabeth 
Benson,  and  respectfully  requests  the  court  to  appoint  her  as  such 
guardian. 

Dated  July  1, 1908. 

EOT  LANSING. 


No.  407.— Another  Form  of  Nomination. 

« 

[Title  of  Court  and  Guardianship.] 

To  the  Honorable  Superior  Court  of  the  County  of  Tuba: 

I  hereby  nominate  Elmer  Russell,  and  join  in  his  petition  asking 
the  court  to  appoint  him  guardian  of  my  person  and  estate. 
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Ho.  408. — Petition  for  Allowance  Out  of  Income  of  Minor  to  De- 
fray Expenses. 

(§  649). 

[Title  of  Court  and  Guardianship.] 

James  Mills,  the  guardian  of  the  person  and  estate  of  Kate 
Beynolds,  a  minor,  respectfully  represents  that  the  said  minor  has 
an  income  derived  from  her  estate,  of  about  five  hundred  dollars 
per  annum,  which  is  amply  sufScient  to  maintain  and  educate  said 
minor;  that  Joseph  Reynolds,  the  father  of  said  minor,  is  not  able 
financially  to  expend  the  sums  required  to  maintain  and  educate 
said  minor  in  a  suitable  manner ;  that  it  is  for  the  best  interest  of 
said  minor  that  she  be  sent  to  attend  the  State  University  at  Berk- 
eley, California,  and  that  the  sum  of  four  hundred  dollars  per  an- 
num will  be  required  to  pay  her  necessary  expenses  while  she 
is  attending  said  university; 

Wherefore  petitioner  asks  an  order  of  this  court  authorizing  him 
to  expend  said  sum  of  four  hundred  dollars  annually,  for  the  pur- 
poses hereinbefore  mentioned* 

JAMES  MILLS, 
Petitioner. 
E.  C.  COATS, 

Attorney  for  Petitioner. 

No.  409.— Order  for  Allowance  Out  of  Income  of  Minor. 

(§  649) 
[Title  of  Court  and  Guardianship.] 

It  appearing  that  Eate  Re3rnolds,  a  minor,  has  a  sufficient  annual 
income  to  maintain  and  educate  her,  and  that  her  father  is  not 
able  to  maintain  and  educate  her  in  a  suitable  manner; 

It  is  ordered  that  James  Mills,  the  guardian  of  the  (person  and) 
estate  of  said  minor,  be  and  he  is  hereby  authorized  to  expend  the 
sum  of  four  hundred  dollars  annually,  out  of  the  income  of  said 
estate,  for  the  purpose  of  maintaining  and  educating  said  minor. 

Dated  July  1,  1908. 

M.  B.  FIELD, 
CTudge  of  Superior  Court 
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No.  410. — Order  Permitting  Nonresident  Ouardian  to  Bemove 

Property. 

(§  710) 
[Title  of  Court  and  Guardianship.] 

It  appearing  to  the  court  that  Bertha  White  and  Martha  White 
are  minors  and  residents  of  the  city  of  Missoula,  state  of  Montana; 
that  W.  P.  Fuller  is  the  guardian  of  the  persons  and  estate  of  said 
minors  in  said  state  of  Montana,  and  is  a  resident  of  said  state, 
and  that  he  has  filed  in  this  court  a  transcript  of  the  record  of  his 
appointment  as  said  guardian;  and  it  also  appearing  that  he  has 
entered  upon  the  discharge  of  his  duties  iu  said  state,  and  that  he 
is  entitled  by  the  laws  of  the  state  of  Montana  to  the  possession  of 
all  the  .estate  of  his  said  wards,  wherever  it  may  be ;  and  it  also 
appearing  to  the  court  that  each  of  said  minors  is  entitled,  under 
the  laws  of  the  state  of  California,  to  one-fifth  part  of  all  the  per- 
sonal property  remaining  in  the  hands  of  the  executor  of  the  last 
will  of  John  Loree,  deceased,  as  appears  by  the  final  account  of  the 
executor  of  said  will  on  file  in  this  court,  case  No.  3041,  depart- 
ment No.  2,  and  also  by  the  decree  of  distribution  in  said  estate: 

It  is  ordered  that  Frank  Anderson,  the  executor  of  said  last  will, 
deliver  to  said  W.  P.  Fuller,  as  guardian  aforesaid,  all  the  follow- 
ing described  property,  to  wit  [description]  ;  and  the  said  guardian 
is  hereby  granted  leave  to  remove  said  property  from  the  state  of 
California. 

M.  B.  FIELD, 
(Fudge  of  Superior  Court 


No.  411. — Second  and  Final  Account  of  Ouardian. 

(§  679) 

[Title  of  Court  and  Guardianship.] 

Comes  now  F.  E.  Glover,  as  guardian  of  the  estate  of  Elsie  Macy, 
B  minor,  and  renders  and  files  this^  his  second  and  final  accoiint 
with  said  ward,  as  follows: 
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Beceipta. 

The  guardian  hereby  charges  himself  in  account  with  the  estate 
of  said  ward  with  the  following  moneys  which  have  came  into  his 
possession  as  such  guardian,  to  wit: 

Sept  14y  1905.    Balance  as  per  account  rendered  on  said 

date  and  approved  on  the  twenty-see- 

ond  day  of  September,  1905 $3,370  41 

Dec.  31,  1905.    Interest  accrued  on  said  sum 30  01 

June  30, 1906.    Interest  accrued  on  said  sum 57  18 

Dec.  31,  1906.     Interest  accrued  on  said  sum 56 17 

June  30, 1907.    Interest  accrued  on  said  sum 59  6S 

Total  receipts $3,573 15 

Disbursements. 

The  said  guardian  herewith  asks  credit  for  the  following  dis- 
bursements which  have  been  made  by  him  as  such  guardian: 

Sept.  22, 1905.    Mary  Jenkins,  Voucher  No.  1 $     79  25 

Sept  22. 1905.    Joseph  RandaU      **        **    2 42  65 

Dec.  29,1905.    Charles   Eliot        "        '*    3 100  90 

Sept  27, 1906.    Jessie  Crane  "        "4 170  00 

Jan.  31, 1907.    Jessie  Crane  "        "5 136  50 

Nov.    1, 1907.    Affidavit  to  pe- 

tition  for  restora-  * 

tion   of  records  "        "    6 50 

Nov.   1,1907.    Clerk's    posting 

fee     in     same 

matter  "        "    7 25 

Nov.   3, 1907.    Affidavit  to  final 

account         *        "        "8. 60 

Nov.   8,1907.    Clerk's    posting 

fee     in     same 

matter  "        "9 25 

Total  disbursements $  530  80 

Recapitulation: 

Total  receipts $3,573  45 

Total  disbursements 530  80 


Balance $3,042  65 
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Said  guardian  prays  this  court  to  allow  it  for  its  services  as  such 

guardian  the  sum  of  $ ,  and  allow  its  attorneys,  for  their 

services  in  the  matter  of  said  estate,  the  sum  of  $ 

Wherefore  said  P.  E.  Glover,  guardian,  prays  that  said  final 
account  may  be  approved,  allowed  and  settled  after  due  notice 
given  of  the  title  and  place  for  hearing  thereof. 
Dated  November  14,  1907. 

P.  E.  GLOVER, 
Guardian. 

State  of  California,"^ 
County  of  Sonoma,  [ 

P.  E.  Glover,  first  being  sworn,  deposes  and  says  that  he  is  the 
guardian  of  the  estate  of  Elsie  Macy,  a  minor;  that  the  foregoing 
account  which  he  herewith  files  as  and  for  his  second  and  final  ac- 
count of  his  guardianship  of  said  estate  is  in  all  respects 
true,  just  and  correct;  that  according  to  his  best  knowledge,  in- 
formation and  belief,  said  account  contains  a  full,  true  and  correct 
statement  of  all  receipts  and  disbursements  of  said  guardian  in 
the  matter  of  said  estate,  from  the  fourteenth  day  of  September, 
1905,  the  day  on  which  his  last  account  was  filed,  until  the  four- 
teenth day  of  November,  1907;  that  all  the  sums  of  money  be- 
longing to  said  estate,  which  have  come  to  the  possession  of  said 
guardian  or  which  have  been  received  by  any  other  person  or  per- 
sons, by  his  order  or  authority,  or  for  his  benefit,  are  therein  cor- 
rectly stated ;  that  he  knows  of  no  error  or  omission  in  said  account 
to  the  prejudice  of  any  person  interested  in  said  estate;  that  aU 
items  of  expenditure  not  exceeding  the  sum  of  twenty  dollars 
($20),  for  which  no  vouchers  were  annexed  or  produced,  have  act- 
ually been  paid  by  him  at  the  place  where,  the  date  when,  and  to 
the  parties  to  whom  the  said  payments  are  stated  to  have  been 
made  respectively;  and  that  said  account  not  only  states  the  ex- 
penditures which  have  been  paid  by  said  guardian  but  also  a 
statement  of  all  debts  which  have  been  presented  and  allowed  or 
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received  during  his  guardianship  of  said  state,  and  that  the  residue 
of  money  and  property  on  hand  is  therein  correctly  stated. 

P.  B.  GLOVER. 

Subscribed  and  sworn  to  before  me  tlra  fourteenth  day  of  No- 
vember, 1907. 

H.  N.  SNOW, 
Notary  Public. 
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CHAPTER  XXXIX. 

OUABDIANSHIP  OF  INSANE  OB  INCOMPETENT  PEBSONa 

No.  412.  Petition  for  appointment  of  gaardian. 

No.  413.  Another  form  of  petition. 

No.  414.  Order  appointing  daj  for  hearing. 

No.  416.  Order  appointing  guardian. 

No.  417.  Petition  for  decree  restoring  to  capacity; 

No.  418.  Judgment  of  restoration  to  capacity. 

No.  412. — ^Potition  for  Appointment  of  Onardian. 

(§  655) 
[Title  of  Court  and  Guardianship.] 

James  Harris  respectfully  states  that  he  is  a  friend  of  Richard 
Roe;  that  said  Richard  Roe  has  for  six  months  last  past  been  in 
ill-health  to  such  an  extent  that  his  mind  has  become  impaired  from 
the  effects  thereof,  and  that  he  is  now  incapable  of  taking  care  of 
his  property  and  effects;  that  he  has  estate  consisting  of  a  hotel 
in  this  county,  and  it  is  necessary  that  a  guardian  be  appointed 
to  care  for  and  preserve  said  estate : 
Wherefore  petitioner  prays  that  he  be  appointed  such  guardian. 

JAMES  HARRIS, 
Petitioner. 
RICHARD  ROACH, 

Attorney  for  Petitioner. 
[Verification.] 


No.  413.— Another  Form  of  Petition. 

[Title  of  Court  and  Guardianship.] 

The  petition  of respectfully  shows  that  she  is  the  wife  of 

a  resident  of  the county  of ,  California ; 


That  the  said is  the  owner  of  certain  real  and  personal 

property  situated  in  the ( ounty  of ,  California,  and 

described  as  follows,  to  wit  [liore  insiTt  description] ; 
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That  said is  now  upward  of years  of  age,  and  for 

more  than  one  year  last  past  has  been  and  now  is  insane,  and  in 
wholly  incompetent  to  transact  his  ordinary  business,  or  to  properly 
care  for  said  property ; 

That  he  is  laboring  under  delusions  which  have  alienated  his  af- 
fections from  his  wife  and  family,  which  have  caused  him  to 
threaten  to  dispose  of  the  community  property  belonging  to  him 
and  to  your  petitioner  for  the  purpose  of  depriving  his  family 
thereof; 

Wherefore  petitioner  prays  that  she  be  appointed  guardian  of  the 
person  and  estate  of  said k 


No.  414. — Order  Appointing  Day  for  Hearing. 

(§§  655,  656) 
[Title  of  Court  and  Guardianship.] 

On  reading  and  filing  the  petition  of  James  Harris  praying  that 
he  be  appointed  guardian  of  the  person  and  estate  of  Richard  Roe, 
an  alleged  incompetent,  it  is  ordered  that  Friday,  the  tenth  day  of 
September,  at  2  o'clock  in  the  afternoon,  and  the  courtroom  of 
this  court,  be  and  the  same  are  appointed  as  the  time  and  place 
for  hearing  said  petition ;  and  it  is  further  ordered  that  the  clerk 
of  this  court  give  notice  of  the  time  and  place  of  said  hearing  to 
said  Richard  Roe  by  a  citation  to  be  served  on  him  not  later  than 
five  days  before  the  time  herein  set  for  said  hearing. 

Dated  August  29,  190& 

M.  B.  FIELD, 
STudge  of  Superior  CourL 


No.  416. — Order  Appointing  Onardian. 

(§  656) 

[Title  of  Court  and  Guardianship.] 

It  appearing  that  Richard  Roe  is  an  incompetent  person,  and 
that  it  is  necessary  that  a  guardian  should  be  appointed  of  hia 
estate  and  person; 
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It  is  ordered  that  James  Harris  be  and  he  hereby  is  appointed 
guardian  of  the  estate  and  person  of  said  Biehard  Roe,  and  that 
letters  of  guardianship  issue  to  him  upon  his  giving  a  bond,  as  re- 
quired by  law,  in  the  penal  sum  of  ten  thousand  dollars. 
Done  in  open  court  this  tenth  day  of  September,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  Court 


No.  417. — ^Petition  for  Decree  Sestoring  to  Capacity, 

(§  661) 
[Title  of  Court  and  Cause.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petitioner,  Biehard  Boe,  respectfully  represents  that  on  Sep- 
tember 1, 1908,  he  was,  by  the  judgment  of  this  court,  adjudged  to 
be  mentally  incompetent  and  placed  under  the  guardianship  of  one 
James  Harris ;  that  he  is  now  restored  to  mental  capacity  and  com- 
petency. 

Wherefore  petitioner  prays  for  an  order  of  this  court  adjudging 
that  he  be  restored  to  mental  competency. 
Dated  October  7,  190& 

EICHABD  BOB, 
Petitioner, 
S.  M.  HABBINGTON, 

Attorney  for  Petitioner. 


No.  418. — Judgment  of  Bestoration  to  Capacity. 

{§  661) 

(Title  of  Court  and  Cause.] 

Whereas,  on  the  first  day  of  September,  1908,  Biehard  Boe  was, 
by  the  judgment  of  this  court,  adjudged  mentally  incompetent  and 
placed  under  guardianship,  and  whereas  it  now  appears  to  this 
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eourt  fhat  said  lUchard  Boe  is  restored  to  mental  oompetencj  and 
capacity: 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  said  Rich- 
ard Boe  be  and  he  hereby  is  restored  to  mental  capacity  and  com- 
petency. 
Done  in  open  court  this  first  day  of  October,  1908. 

M.  B.  FIELD, 
Sludge  of  Superior  Court 

FtobftU  Law — I 
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CHAPTER   Xn. 

SALES  OF  BEAL  ESTATB. 

No.  419.  Petition  for  sale  of  real  estate. 

No.  420.  Order  to  show  cause  against  sale. 

No.  421.  Order  to  sell  real  property. 

No.  422.  Bond  on  sale  of  realty. 

No.  422a.  Assent  of  parties  to  sale. 

No.  423.  Consent  to  guardian's  sale. 

No.  424.  Guardian 's  deed. 

No.  419.— Petition  for  Sale  of  Beal  Estate. 

{§  691) 
[Title  of  Court  and  Guardianship.] 

To  the  Honorable  Superior  Court  aforesaid : 

The  petition  of  Marshall  Pinckney,  as  guardian  of  the  estate 
and  person  of  Maud  Pinckney,  a  minor,  respectfully  represents : 

That  on  the  fifteenth  day  of  September,  1908,  your  petitioner 
was  by  this  court  duly  appointed  as  guardian  aforesaid ;  that  there- 
upon he  duly  qualified  as  such  guardian  and  received  letters  of 
guardianship ;  and  that  he  ever  since  has  been  and  now  is  the  duly 
appointed,  qualified  and  acting  guardian  of  the  person  and  estate 
of  said  minor. 

That  within  three  months  after  her  appointment,  to  wit,  on  the 
first  day  of  October,  1908,  your  petitioner  duly  returned  to  this 
court  a  true  inventory  and  an  appraisement  of  all  the  estate,  real 
and  personal,  of  his  said  ward  that  has  come  to  his  possession  or 
knowledge. 

That  the  following  is  a  description  of  all  the  real  estate  belonging 
to  said  ward:   [Description.] 

That  the  facts  and  circumstances  upon  which  this  petition  is 
based  and  which  render  a  sale  of  the  whole  of  the  said  real  estate 
necessary  and  beneficial  are  these:  Said  ward  has  no  estate  except 
said  real  property,  and  no  income  except  the  rents  therefrom ;  that 
the  highest  annual  rent  obtainable  from  said  real  property,  over 
and  above  taxes,  insurance  and  other  necessary  outlays  on  said 
property,  is  fifty  dollars;  that  said  sum  is  inadequate  to  pay  the 
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necessary  costs  of  the  support,  maintenance  and  education  of  said 
ward;  and  that  said  ward's  parents  are  both  deceased. 

That  it  is  necessary  to  sell  all  of  said  real  property  for  the  pur- 
pose  of  obtaining  funds  wherewith  to  support,  maintain  and  edu- 
cate said  ward. 

Wherefore  your  petitioner  prays  that  this  court  make  an  ordei 
directing  the  next  of  kin  of  said  ward,  and  all  persons  interested 
in  said  estate,  to  appear  before  this  court,  to  show  cause  why  an 
order  should  not  be  granted  for  the  sale  of  such  estate;  and  that 
upon  such  hearing  this  court  order  said  real  estate  to  be  sold, 
for  the  maintenance  and  education  of  said  ward. 

Dated  October  5, 1908. 

MARSHALL  PINCKNBY, 
Guardian  of  Maud  Finckney. 

State  of  California, 
County  of  Sonoma, 

Marshall  Pinckney,  the  above-named  petitioner,  first  being  sworn, 
deposes  and  says  that  he  has  read  the  foregoing  petition  and  knows 
the  contents  thereof;  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  on  his  information 
and  belief  and  as  to  those  matters  that  he  believes  it  to  be  true. 

MARSHALL  PINCKNEY. 

Subscribed  and  sworn  to  before  me  this  fifth  day  of  October, 
1908. 

H.  N.  SNOW, 
Notary  Public. 


No.  420.— Ordtr  to  Show  Cause  Against  Sale. 

(§  692) 

[Title  of  Court  and  Guardianship.] 

It  appearing  to  this  court  from  the  petition  this  day  presented 
and  filed  by  Marshall  Pinckney,  the  guardian  of  the  person  and 
estate  of  Maud  Pinckney,  a  minor,  praying  for  an  order  of  sale 
of  certain  real  estate  belonging  to  said  ward,  that  it  is  necessary 
that  such  real  estate  should  be  sold: 
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It  is  hereby  ordered  that  the  next  of  kin  of  the  said  ward  and 
all  persons  interested  in  the  said  estate,  appear  before  this  court  on 
Monday,  the  fifteenth  day  of  November,  1908,  at  2  o'clock  P.  M., 
in  the  courtroom  of  this  court,  at  the  courthouse  in  the  city  of  Santa 
Rosa,  county  of  Sonoma,  state  of  California,  then  and  there  to  show 
cause  why  an  order  should  not  be  granted  for  the  sale  of  such  real 
estate. 

And  it  is  further  ordered  that  a  copy  of  this  order  be  published 
at  least  once  a  week  for  three  successive  weeks  before  the  said  day 
of  hearing,  in  the  ''Sonoma  Times/'  a  newspaper  printed  and  pub- 
lished in  said  county  of  Sonoma. 

Dated  October  5, 1908. 

M.  B.  FIELD, 
STudge  of  Superior  Court 


No.  421.— Order  to  Sell  Real  Proper^. 

(§  697) 
[Title  of  Court  and  Guardianship.] 

The  petition  of  Marshall  Pinckney,  guardian  of  the  person  and 
estate  of  Maud  Pinckney,  a  minor,  for  authority  to  sell  the  real 
property  of  said  minor,  coming  on  this  day  regularly  to  be  heard, 
and  it  appearing  that  the  order  to  show  cause  heretofore  made 
and  entered  herein  has  been  duly  served  upon  the  next  of  kin 
of  said  ward  and  all  persons  interested  in  said  estate,  and  it  ap- 
pearing that  said  sale  is  necessary : 

It  is  ordered,  adjudged  and  decreed  that  said  guardian  be  and 
hfi  hereby  is  authorized  to  sell  the  real  estate  of  said  ward  herein- 
after described,  at  public  auction,  upon  the  following  terms,  to  wit, 
for  cash,  gold  coin  of  the  United  States,  and  for  the  following  rea- 
sons: That  the  income  of  said  estate  is  not  sufficient  to  maintain 
and  educate  said  ward  (and  it  would  also  be  for  the  benefit  of  said 
ward  that  her  real  estate  should  be  sold  in  order  that  the  proceeds 
thereof  may  be  put  out  at  interest). 

And  it  is  further  ordered  that  said  guardian  shall,  before  said 
sale,  give  bond  to  said  ward  in  the  penal  sum  of  one  thousand  dol- 
lars, with  sufficient  security,  to  be  approved  by  said  court  or  judge, 
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with  condition  to  sell  said  real  estate  and  make  return  thereof  in 
the  manner  prescribed  by  law  for  the  sales  of  real  estate  by  ex- 
ecutors and  administrators. 

The  real  property  above  referred  to  and  herein  authorized  to  be 
sold  is  described  as  follows :  [Description.] 
Done  in  open  court  this  fifteenth  day  of  November,  1908. 

M.  B.  FIELD, 
Judge  of  Superior  CourL 


No.  422. — ^Bond  on  Sale  of  Bealtj. 

(§  699). 
[Title  of  Court  and  Estate.] 

Know  all  men  by  these  presents:  That  we,  Marshall  Pinckney, 
as  principal,  and  J.  D.  and  B.  B.  as  sureties,  are  held  and  firmly 
bound  to  Maud  Pinckney,  the  ward  of  the  above-bounden  Marshall 
Pinckney,  in  the  sum  of  fifteen  hundred  dollars,  lawful  money  of 
the  United  States,  to  be  paid  to  the  said  ward,  for  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  and  each  of  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  sixteenth  day  of  November, 
1908. 

The  condition  of  the  above  obligation  is  such,  that  whereas  an 
order  was  made  on  the  fifteenth  day  of  November,  1908,  by  the 
superior  court  of  the  said  county  of  Sonoma,  authorizing  the  above- 
named  principal,  as  gn^ardian  of  the  person  and  estate  of  Maud 
Pinckney,  a  minor,  to  sell  certain  real  estate,  the  properly  of  said 
minor,  and  bond  in  the  sum  above  named  was  ordered  to  be  given 
before  the  sale. 

Now,  therefore,  if  the  said  Marshall  Pinckney,  as  such  guardian, 
faithfully  executes  the  duties  of  his  trust  according  to  law,  and 
shall  sell  said  real  estate  and  account  for  and  dispose  of  the  pro- 
ceeds of  the  sale  in  the  manner  provided  by  law,  then  this  obligation 
shall  be  void,  otherwise  it  shall  remain  in  full  force  and  effect. 

[Signatures  and  justification  as  in  Form  No.  405.] 
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No.  422a.— Assent  of  ParUes  to  Salt. 

[Title  of  Court  and  Ouardianship.] 

We,  the  undersigned,  being  the  father,  mother  and  all  the 
brothers  and  sisters  of  Jenny  Hix,  a  minor,  and  being  all  those 
interested  in  her  estate,  hereby  consent  to  the  making  of  an  order 
of  sale,  and  to  the  sale  of  all  that  real  estate  described  as  follows, 
to  wit  [description],  as  prayed  for  in  the  petition  of  Nina  Hols- 
worth,  the  guardian  of  said  Jenny  Hiz,  which  petition  was  filed 
in  said  court  on  June  3d,  1908. 


No.  423. — Oonsent  to  Guardian's  Sale. 

[Title  of  Court  and  Guardianship.] 

To  the  Honorable  the  Superior  Court: 

The  undersigned,  the  father  and  mother  and  the  only  sister  and 
brother  of  Orlando  Kedzie,  a  minor,  hereby  consent  to  the  sale  of 
the  real  estate  described  in  the  petition  of  the  guardian  of  the 
person  and  estate  of  said  minor  now  on  file  in  said  court.  We  are 
all  and  the  only  persons  interested  in  said  minor  and  his  estate. 

S.  K.., 
Father  of  said  minor. 

T.  K, 
Mother  of  said  minor. 

W.  K, 
Brother  of  said  minor. 

A.  K., 
His  sister. 


No.  424. — Ouardian's  Deed. 

This  indenture  made  this  first  day  of  October,  1908,  by  and  be- 
tween Marshall  Pinckney,  the  duly  appointed,  qualified  and  acting 
guardian  of  Maud  Pinckney,  a  minor,  the  party  of  the  first  part» 
and  Daniel  Deronda,  the  party  of  the  second  part,  witnesseth : 
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That  whereas  on  the  fifteenth  day  of  August,  1908,  the  superior 
court  of  the  county  of  Sonoma,  state  of  California,  made  an  order 
authorizing  the  said  party  of  the  first  part  to  sell  certain  real  estate 
of  said  minor,  situated  in  the  town  of  Seaview  in  said  county,  and 
particularly  described  in  said  order,  which  order  of  sale,  now  on 
file  and  of  record  in  said  court,  is  hereby  referred  to  and  made  a 
part  of  this  indenture; 

And  whereas  under  and  by  virtue  of  said  order  and  in  pursuance 
of  legal  notices  given,  the  said  party  of  the  first  part,  on  the 
thirtieth  day  of  September,  1908,  at  said  town  of  Seaview,  between 
the  hours  of  1  and  4  o'clock  in  the  afternoon,  offered  for  sale,  at 
public  auction,  and  subject  to  confirmation  by  said  court,  the  said 
real  property,  and  at  such  sale  the  said  party  of  the  second  part 
became  the  purchaser  of  said  real  estate  hereinafter  particularly 
described,  for  the  sum  of  four  thousand  dollars^  he  being  the  high- 
est bidder  and  that  being  the  highest  sum  bid; 

And  whereas  the  said  court,  upon  the  due  and  legal  return  of 
his  proceedings  under  said  order  of  sale,  made  by  said  party  of  the 
first  part  on  the  third  day  of  November,  1908,  after  making  said 
sale,  and  upon  due  and  legal  notice  given,  did,  on  the  fifteenth  day 
of  November,  1908,  make  an  order  confirming  said  sale,  and  direct- 
ing a  conveyance  to  the  said  party  of  the  second  part,  a  certified 
copy  of  which  order  of  confirmation  was  recorded  in  the  office  of 
the  county  recorder  in  said  county  of  Sonoma,  within  which  said 
real  estate  is  situated,  on  the  fourth  day  of  November,  1908,  which 
said  order  of  confirmation  now  on  file  of  record  in  said  court,  and 
which  said  record  thereof  in  said  recorder's  office,  are  hereby  re- 
ferred to  and  made  a  part  of  this  indenture. 

Now,  therefore,  the  said  Marshall  Pinckney,  the  guardian  of 
Maud  Pinckney,  as  aforesaid,  the  party  of  the  first  part,  pursuaqt 
to  the  order  last  aforesaid,  of  the  said  court,  for  and  in  considera- 
tion of  the  sum  of  five  thousand  dollars,  to  him  in  hand  paid  by 
the  said  party  of  the  second  part,  receipt  whereof  is  hereby  ac- 
knowledged, has  granted,  bargained,  sold,  and  conveyed,  and  by 
these  presents  does  grant,  bargain,  sell,  and  convey  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever,  all  the  right, 
title,  interest,  and  estate  of  the  said  Maud  Pinckney,  in  and  to  all 
that  certain  tract  of  land  situated  in  the  county  of  Sonoma,  state 
of  California,  and  bounded  and  described  as  follows,  to  wit;  [De- 
8cription«] 


1410  PBOBATE  ULW. 

Together  wifh  the  tenements,  hereditaments  and  appurtenances 
whatsoever  to  the  same  belonging  or  in  anywise  appertaining. 

To  have  and  to  hold,  all  and  singular  the  above  mentioned  and 
described  premises,  together  with  the  appurtenances,  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever. 

In  witness  whereof,  the  said  party  of  the  first  part,  guardian  as 
aforesaid,  has  hereunto  set  his  hand  and  seal,  the  day  and  year  first 
above  written. 

MARSHALL  PINCKNBT, 
Guardian  of  Maud  Pinckney,  a  Minor. 

[Acknowledgment.] 
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C.  C.  P. 

c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 

C.  CP. 

c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 
c.  c.  p. 


2862 

2863 

2864 

2865 

28G6 

2867 

2868 

2869 

2670 

2871 

2880 

2881 

2882 

2883 

2884 

2885 

2886 

2887 

2900 

2901 

2902 

2910 

2911 

2912 

2913 

2914 

2915 

2916 

2917 

2918 

2919 

2920 

2921 

2922 

2923 

2924 

2925 
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Page  867 

Page  869 

Page  870 

Page  871 

Page  872 

Page  872 

Page  874 

Page  875' 

Page  876 

Page  878 

Page  880 

Page  881 

Page  883 

Page  884 

Page  884 

Page  859 

Page  859 

Page  887 

Page  888 

Page  888 

Page  892 

Page  893 

Page  914 

Page  216 

Page  896 

Page  896 

Page  897 

Page  897 

Page  898 

Page  913 
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Page  900 
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C.  C.  P.  2926 
C.  C.  p.  2927 
C.  C.  P.  2928 
C.C.P.  2929 
C.  C.  P.  2930 
C.  C.  P.  2931 
C.C.P.  2950 
C.C.P.  2951 
C.C.P.  2952 
C.  C.  P.  2953 
C.C.P,  2954 
C.C.P.  2955 
C.C.P.  2956 
C.C.P.  2957 
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C.C.P.  2980 
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C.C.P.  2982 
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C.C.P.  2984 
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C.C.P.  2986 
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C.C.P.  3003 
C.CP.  3004 
C.  C.  P.  3005 
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C.C.P.  3052 

...   Page  1043 

c.  c.  p. 

3015 

Page  990 

•  C.  C.  P.  3053 

...   Page  1045 

c.  c.  p. 

3030 

Page  1028 

C.C.P.  3054 

...   Page  1047 

c.  c.  p. 

3031 

Page  1028 

C.C.P.  3055 

...  Page  1048 

c.  c.  p. 

3032 

Page  1028 

C.  C.  P.  3056 

...   Page  1025 

c.  c.  p. 

3033 

Page  1029 
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2811  Page  296 
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2833  Page  339 
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Herein  oa 
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Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
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394 
385 
385 
388 
386 
349 
406 
406 
413 
415 
419 
424 
427 
428 
429 
422 
433 
585 
447 
450 
453 
456 
458 
483 
491 
494 
501 
504 
521 
528 
536 
565 
542 
551 
562 
554 
560 
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2902  

2903  

2904  

2905  

2906  

2907  

2908  

2909  

2910  

2911  

2911  

2911  

2912  

2913  

2914  

2915  
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2922  

2923  

2925  
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2986  

2987  
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2990  

2991  
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2994  

2995  
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3000  
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5553  

5554  
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5556  
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5558  

5559  

5560  

5561  

5562  Page    287 

5562  Page    289 

5563 Page    289 

5564  Page      41 

5565  Page 

5566  Page 

5567  

5568  

5569  Page      42 
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81 

Page 

91 
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174 

Page 

174 

Page 

22 

Page 

22 

Page 

24 

Page 

33 

Page 

39 

Page 

52 

Page 

52 

Page 

63 

Page 

55 

Page 

85 

Page 

89 

Page 

114 

Page 

56 

Page 

9 

Page 

9 

Page 

299 

Page 

44 

42 
42 
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Herein  on 
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13  .. 

. .  Page 

978 

C.C. 

1010  . . 

. .  Page 

43 

c.  c. 

135  .. 

. .  Page 

163 

c.c. 

1011  . . 

. .  Page 

43 

c.c. 

136  .. 

. .  Page 

1044 

C.C. 

1012  . . 

. .  Page 

43 

c.c. 

139  .. 

. .  Page 

936 

c.c. 

1013  . . 

. .  Page 

44 

c.c. 

140  .. 

. .  Page 

936 

c.c. 

1014  . . 

. .  Page 

44 

c.c. 

141  .. 

. .  Page 

936 

c.c. 

1015  . . 

. .  Page 

44 

c.c. 

142  .. 

. .  Page 

936 

c.c. 

1017  . . 

. .  Page 

46 

c.c. 

143  .. 

. .  Page 

930 

c.c. 

1018  . . 

. .  Page 

50 

C.C. 

144  .. 

. .  Page 

937 

c.c. 

1020  . . 

. .  Page 

55 

c.c. 

149  .. 

. .  Page 

952 

c.c. 

1021  . . 

. .  Page 

47 

C.C. 

150  .. 

. .  Page 

952 

c.c. 

1022  . . 

. .  Page 

56 

c.c. 

152  .. 

. .  Page 

961 

c.c. 

1023  . . 

. .  Page 

51 

c.c. 

153  .. 

. .  Page 

989 

c.c. 

1024  . . 

. .  Page 

53 

c.c. 

154  .. 

. .  Page 

959 

c.c. 

1025  . . 

. .  Page 

53 

c.c. 

155  .. 

. .  Page 

959 

c.c. 

1026  . . 

. .  Page 

55 

c.c. 

157  .. 

. .  Page 

1039 

c.c. 

1027  . . 

. .  Page 

54 

c.c. 

158  .. 

. .  Page 

1042 

c.c. 

1028  . . 

. .  Page 

54 

c.c. 

159  .. 

. .  Page 

1042 

c.c. 

1029  . . 

. .  Page 

55 

c.c. 

160  .. 

. .  Page 

1044 

C.C. 

1030  . . 

. .  Page 

81 

c.c. 

161  .. 

. .  Page 

1044 

c.c. 

1030  . . 

. .  Page 

84 

c.c. 

998  .. 

. .  Page 

22 

c.c. 

1030  . . 

. .  Page 

85 

C.C. 

999  .. 

. .  Page 

22 

c.c. 

1030  . . 

. .  Page 

88 

c.c. 

1000  .. 

. .  Page 

60 

c.c. 

1030  . : 

. .  Page 

89 

c.c. 

1001  . . 

. .  Page 

14 

c.c. 

1031  . . 

. .  Page 

114 

C.C. 

1002  . . 

. .  Page 

20 

c.c. 

1032  . . 

. .  Page 

41 

c.c. 

1003  . . 

. .  Page 

8 

C.C. 

1033  . . 

. .  Page 

41 

c.c. 

1004  .. 

. .  Page 

10 

C.C. 

1034  . . 

. .  Page 

40 

c.c. 

1005  . . 

. .  Page 

10 

c.c. 

1035  . . 

. .  Page 

82 

c.c. 

1006  . . 

. .  Page 

5 

C.C. 

1036  . . 

. .  Page 

69 

c.c. 

1006  .. 

. .  Page 

32 

c.c. 

1037  . . 

. .  Page 

71 

C.C. 

1007  .. 

. .  Page 

8 

c.c. 

1038  . . 

. .  Page 

68 

c.c. 

1008  .. 

. .  Page 

39 

c.c. 

1039  . . 

. .  Page 

72 

C.C. 

1009  .. 

. .  Page 

37 

c.c. 

1040  .. 

. .  Page 

78 
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C.  C.  1068 
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78 

79 

75 

58 

81 

82 

80 

93 

93 

76 

76 

76 
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92 
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94 

94 

94 

94 

95 

91 
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103 
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C.  C.  1079 
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C.  C.  1081 
C.  C.  1082 
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C.  C.  1084 
C.  C.  1086 
C.  C.  1090 
C.  C.  1091 
C.  C.  1092 
C.  C.  1093 
C.  C.  1094 
C.  C.  1096 
C.  C.  1097 
C.  C.  1098 
C.  C.  1099 
C.  C.  1100 
C.  C.  1101 
C.  C.  1102 
C.  C.  1103 
C.  C.  1104 
C.  C.  1105 
C.  C.  1106 
C.  C.  1107 
C.  C.  1108 
C.  C.  1109 
C.  C.  1110 
C.  C.  1111 
C.  C.  1112 
C.  C.  1113 
Pro.  Cd.  4 
Pro.  Cd.  15 
Pro.  Cd.  16 
Pro.  Cd.  25 
Pro.  Cd.  26 
Pro.  Cd.  28 
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411 
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65     . 

.    Page 

296 

Pro.  Cd. 

30     , 

.    Page 

217 

Pro.  Cd. 

66     . 

.    Page 

8 

Pro.  Cd. 

31     . 

.     Page 

225 

Pro.Cd. 

66     . 

.    Page 

297 

Pro.  Cd. 

32     . 

. .     Page 

228 

Pro.  Cd. 

67     . 

.     Page 

298 

Pro.  Cd. 

33     . 

, .    Page 

228 

Pro.  Cd. 

68     . 

.    Page 

299 

Pro.  Cd. 

34     . 

, .    Page 

231 

Pro.Cd. 

69     . 

.    Page 

303 

Pro.  Cd. 

35     . 

, .    Page 

235 

Pro.  Cd. 

70     . 

.    Page 

308 

Pro.  Cd. 

36     . 

, .    Page 

236 

Pro.  Cd. 

70    . 

.    Page 

311 

Pro.  Cd. 

37     . 

. .    Page 

234 

Pro.  Cd. 

71     . 

.     Page 

311 

Pro.  Cd. 

38 

,.    Page 

232 

Pro.  Cd. 

72     . 

.    Page 

305 

Pro.  Cd. 

39     . 

, .    Page 

238 

Pro.Cd. 

73     . 

.    Page 

312 

Pro.  Cd. 

40     . 

. .    Page 

242 

Pro.  Cd. 

74     . 

.    Page 

306 

Pro.  Cd. 

41     . 

. .    Page 

243 

Pro.  Cd. 

75     . 

.    Page 

313 

Pro.  Cd. 

42     . 

. .    Page 

245 

Pro.  Cd. 

76    . 

.    Page 

814 

Pro.  Cd. 

43     . 

. .    Page 

253 

Pro.Cd. 

80     . 

.    Page 

316 

Pro.  Cd. 

44     . 

, .    Page 

246 

Pro.  Cd. 

81     . 

.    Page 

321 

Pro.  Cd. 

45     . 

. .    Page 

247 

Pro.Cd. 

82     . 

.    Page 

322 

Pro.  Cd. 

46     , 

, .    Page 

259 

Pro.  Cd. 

83     . 

.    Page 

326 

Pro.  Cd. 

47     , 

. .    Page 

264 

Pro.  Cd. 

84    . 

.    Page 

324 

Pro.  Cd. 

48     . 

. .    Page 

265 

Pro.  Cd. 

85     . 

.     Page 

828 

Pro.  Cd. 

49     , 

, .    Page 

266 

Pro.  Cd. 

86     . 

.    Page 

331 

Pro.  Cd. 

50     , 

. .    Page 

267 

Pro.  Cd. 

87     . 

.    Page 

332 

Pro.  Cd. 

51     , 

. .     Page 

269 

Pro.  Cd. 

88     . 

.     Page 

334 

Pro.  Cd. 

52     . 

, .     Page 

287 

Pro.  Cd. 

89     . 

.    Page 

335 

Pro.  Cd. 

53     . 

. .     Page 

288 

Pro.  Cd. 

90     . 

.     Page 

336 

Pro.  Cd. 

54     . 

. .    Page 

290 

Pro.  Cd. 

91     . 

.     Page 

338 

Pro.  Cd. 

55     , 

. .     Page 

273 

Pro.  Cd. 

92     . 

.     Page 

339 

Pro.  Cd. 

56     , 

. .     Page 

275 

Pro.  Cd. 

93     . 

.     Page 

338 

Pro.  Cd. 

57 

. .     Page 

275 

Pro.  Cd. 

94     . 

.     Page 

340 

Pro.Cd. 

58     , 

. .    Page 

277 

Pro.  Cd. 

95     . 

•    Page 

381 

Pro.  Cd. 

59     , 

. .     Page 

279 

Pro.  Cd. 

96     . 

.     Page 

382 

Pro.  Cd. 

60     . 

. .     Page 

280 

Pro.  Cd. 

97     . 

.     Page 

383 

Pro.  Cd. 

61     , 

. .     Page 

281 

Pro.  Cd. 

98     . 

.     Page 

384 

Pro.  Cd. 

62     . 

. .     Page 

292 

Pro.  Cd. 

99     . 

.     Page 

344 

Pro.  Cd. 

63     . 

. .     Page 

294 

Pro.  Cd. 

100     . 

.     Page 

345 

Pro.  Cd. 

64     . 

, .     Page 

295 

Pro.  Cd. 

101     . 

.     Page 

346 

Probete  L 
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Pro.  Cd.  114 
Pro.  Cd.  115 
Pro.  Cd.  116 
Pro.  Cd.  117 
Pro.  Cd.  118 
Pro.  Cd.  119 
Pro.  Cd.  120 
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Pro.  Cd.  138 
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Pro.  Cd.  140 
Pro.  Cd.  141 
Pro.  Cd.  142 
Pro.  Cd.  143 
Pro.  Cd.  144 
Pro.  Cd.  145 
Pl-o.  Cd.  146 
Pro.  Cd.  147 
Pro.  Cd.  148 
Pro.  Cd.  149 
Pro.  Cd.  150 
Pro.  Cd.  151 
Pro.  Cd.  152 
Pro.  Cd.  153 
Pro.  Cd.  153 
Pro.  Cd.  154 
Pro.  Cd.  155 
Pro.  Cd.  156 
Pl-o.  Cd.  157 
Pro.  Cd.  158 
Pro.  Cd.  159 
Pro.  Cd.  160 
Pro.  Cd.  161 
Pro.  Cd.  162 
Pro.  Cd.  163 
Pro.  Cd.  164 
Pro.  Cd.  165 
Pro.  Cd.  166 
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Page  453 
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Pro.  Cd.  183 
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Pro.  Cd.  184 
Pro.  Cd.  185 
Pro.  Cd.  186 
Pro.  Cd.  187 
Pro.  Cd.  188 
Pro.  Cd.  189 
Pro.  Cd.  190 
Pro.  Cd.  191 
Pro.  Cd.  192 
Pro.  Cd.  193 
Pro.  Cd.  194 
Pro.  Cd.  195 
Pro.  Cd.  196 
Pro.  Cd.  197 
Pro.  Cd.  198 
Pro.  Cd.  199 
Pro.  Cd.  200 
Pro.  Cd.  201 
Pro.  Cd.  202 
Pro.  Cd.  203 
Pro.  Cd.  204 
Pro.  Cd.  205 
Pro.  Cd.  206 
Pro.  Cd.  207 
Pro.  Cd.  208 
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Page  548 
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Page  571 
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Page  523 

Page  580 

Page  582 
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Page  589 

Page  590 

Page  591 

Page  605 
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Pro.  Cd.  216 
Pro.  Cd.  217 
Pro.  Cd.  218 
Pro.  Cd.  219 
Pro.  Cd.  220 
Pro.  Cd.  221 
Pro.  Cd.  222 
Pl-o.  Cd.  223 
Pro.  Cd.  224 
Pro.  Cd.  225 
Pro.  Cd.  226 
Pro.  Cd.  227 
Pro.  Cd.  228 
Pro.  Cd.  229 
Pro.  Cd.  230 
Pro.  Cd.  231 
Pro.  Cd.  232 
Pro.  Cd.  233 
Pro.  Cd.  234 
Pro.  Cd.  236 
Pro.  Cd.  236 
Pro.  Cd.  237 
Pro.  Cd.  238 
Pro.  Cd.  239 
Pro.  Cd.  240 
Pro.  Cd.  241 
Pro.  Cd.  242 
Pro.  Cd.  243 
Pro.  Cd.  244 
Pro.  Cd.  245 
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664 
666 
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602 
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676 
677 
679 
681 
671 
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673 
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596 
593 
687 
694 
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708 
715 
715 
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Pro.  Cd.  260 
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Pro.  Cd.  262 
Pro.  Cd.  263 
Pro.  Cd.  264 
Pro.  Cd.  265 
Pro.  Cd.  266 
Pro.  Cd.  267 
Pro.  Cd.  268 
Pro.  Cd.  269 
Pro.  Cd.  270 
Pro.  Cd.  271 
Pro.  Cd.  272 
Pro.  Cd.  273 
Pro.  Cd.  274 
Pro.  Cd.  275 
Pro.  Cd.  276 
Pro.  Cd.  277 
Pro.  Cd.  278 
Pro.  Cd.  279 
Pro.  Cd.  280 
Pro.  Cd.  281 
Pro.  Cd.  282 
Pro.  Cd.  283 
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.  Page 

367 

6109  (P.  2394) . 

.  Page 

270 

6152  (P.  2445) . 

.  Page 

353 

6110  (P.  2395) . 

.  Page 

274 

6153  (P.  2446) . 

.  Page 

354 

6111  (P.  2396) . 

.  Page 

276 

6154  (P.  2447) . 

•  Page 

364 

6114  (P.  2399) . 

.  Page 

279 

6155  (P.  2448) . 

.  Page 

356 

6115  (P.  2400). 

.  Page 

386 

6156  (P.  2449) . 

.  Page 

368 

6116  (P.  2401) . 

.  Page 

280 

6157  (P.  2450) . 

.  Page 

357 

6117  (P.  2402) . 

.  Page 

293 

6158  (P.  2451) . 

.  Page 

358 

6117  (P.  2402) . 

.  Page 

294 

6159  (P.  2452) . 

.  Page 

359 

6118  (P.  2403) . 

.  Page 

295 

6160  (P.  2453) . 

.  Page 

359 

6119  (P.  2402) . 

.  Page 

296 

6161  (P.  2454) . 

.  Page 

362 

6120  (P.  2410) . 

.  Page 

287 

6163  (P.  2456) . 

.  Page 

355 

6121  (P.  2411) . 

.  Page 

289 

6165  (P.  2458) . 

.  Page 

349 

6125  (P.  2417) . 

.  Page 

303 

6166  (P.  2459) . 

.  Page 

366 

6126  (P.  2418) . 

.  Page 

311 

6167  (P.  2460) . 

.  Page 

397 

6127  (P.  2419) . 

.  Page 

308 

6168  (P.  2461) , 

.  Page 

401 

6128  (P.  2420) . 

.  Page 

386 

6169  (P.  2462) . 

.  Page 

403 

6129  (P.  2421) . 

.  Page 

386 

6170  (P.  2463) . 

.  Page 

403 

6130  (P.  2422) . 

.  Page 

306 

6171  (P.  2464) . 

.  Page 

404 

6130a  (P.  2434) 

.  Page 

306 

6172  (P.  2465) . 

.  Page 

373 

6131  (P.  2423). 

.  Page 

382 

6173  (P.  2466) . 

.  Page 

375 

6132  (P.  2424) . 

.  Page 

312 

6174  (P.  2467) . 

•  Page 

377 

6133  (P.  2425) . 

.  Page 

314 

6175  (P.  2468) . 

.  Page 

378 

6134  (P.  2426) . 

.  Page 

314 

6176  (P.  2469) . 

.  Page 

378 

6135  (P.  2427) . 

.  Page 

314 

6177  (P.  2470) . 

.  Page 

377 

6136  (P.  2428) . 

.  Page 

339 

6178  (P.  2471) . 

•  Page 

389 

6137  (P.  2429) . 

•  Page 

345 

6179  (P.  2472) . 

.  Page 

390 
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Berelnoa 

6180  (P.  2473) . . 

Page 

392 

6214  ( 

P.  2513) . 

.  Page 

455 

6181  (P.  2474) . . 

Page 

394 

6215  ( 

P.  2520) . 

.  Page 

504 

6182  (P.  2475) , . 

Page 

395 

6219  ( 

;P.  2521) . 

.  Page 

461 

6183  (P.  2476) . . 

Page 

395 

6220  ( 

;P.  2522) . 

.  Page 

470 

6184  (P.  2477) . 

Page 

1048 

6221  ( 

;P.  2523) . 

.  Page 

491 

6185  (P.  2478) . 

Page 

815 

6222  ( 

;P.  2524) . 

.  Page 

495 

6186  (P.  2479) . 

Page 

815 

6223  1 

;P.  2525) . 

.  Page 

102 

6187  (P.  2480) . 

Page 

815 

6226  1 

:P.  2531) . 

.  Page 

522 

6188  (P.  2481) . 

Page 

727 

6227  ( 

:P.  2532) . 

.  Page 

526 

6189  (P.  2482) . 

Page 

727 

6228  ( 

[P.  2533) . 

.  Page 

531 

6190  (P.  2483) . 

Page 

727 

6229  1 

;P.  2534) . 

.  Page 

540 

6191  (P.  2484) . 

Page 

727 

6230  1 

[P.  2535) . 

.  Page 

545 

6192  (P.  2485) . 

Page 

727 

62311 

[P.  2536) . 

.  Page 

547 

6193  (P.  2486) . 

Page 

727 

6232  1 

:P.  2537) . 

.  Page 

567 

6194  (P.  2487) . 

Page 

727 

6233  1 

[P.  2538) . 

.  Page 

551 

6195  (P.  2488) . . 

Page 

310 

6234  1 

[P.  2539) . 

.  Page 

562 

6196  (P.  2489) . . 

Page 

251 

6235  1 

[P.  2540) . 

.  Page 

554 

6197  (P.  2490) . . 

Page 

251 

6236  1 

[P.  2541) . 

.  Page 

560 

6197  (P.  2490) . . 

Page 

414 

6237  1 

(P.  2542) . 

.  Page 

563 

6198  (P.  2491) . . 

Page 

251 

6238  1 

[P.  2453) . 

.  Page 

549 

6199  (P.  2492) . . 

Page 

251 

6239  1 

[P.  2544) . 

.  Page 

576 

6199a  (P.  2493) . 

Page 

251 

6240  1 

(P.  2545) . 

.  Page 

571 

6199a  (P.  2493) . 

Page 

524 

6241  ( 

[P.  2546) . 

.  Page 

577 

6200  (P.  2499) . . 

Page 

437 

6242  1 

(P.  2547) . 

.  Page 

579 

6201  (P.  2500) . . 

Page 

414 

6243  1 

(P.  2548) . 

.  Page 

568 

6202  (P.  2501) . . 

Page 

417 

6244 

(P.  2549) . 

.  Page 

523 

6203  (P.  2502) . . 

Page 

418 

6245 

(P.  2550) . 

.  Page 

581 

6204  (P.  2503) . . 

Page 

423 

6246  1 

(P.  2551) . 

.  Page 

390 

6205  (P.  2504) . . 

Page 

425 

6250 

(P.  2557) . 

.  Page 

589 

6206  (P.  2505) . . 

Page 

428 

6252 

(P.  2560) , 

.  Page 

606 

6208  (P.  2507) . . 

Page 

429 

6253  1 

[P.  2561) . 

•  Page 

608 

6209  (P.  2508) . . 

Page 

422 

6254  1 

(P.  2562) . 

•  Page 

610 

6210  (P.  2509) . . 

Page 

586 

6255  1 

[P.  2563) . 

.  Page 

612 

6211  (P.  2510) . . 

Page 

447 

6256  1 

(P.  2564) . 

.  Page 

612 

6212  (P.  2511) . . 

Page 

451 

6257  1 

[P.  2565) . 

.  Page 

621 

6213  (P.  2512) . . 

Page 

455 

6257  1 

(P.  2565) . 

•  Page 

629 
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6258  (P. 

6259  (P. 

6260  (P. 

6261  (P. 
62C2  (P. 

6263  (P. 

6264  (P. 

6265  (P. 

6266  (P. 

6267  (P. 

6268  (P. 

6269  (P. 

6270  (P. 

6271  (P. 

6272  (P. 

6273  (P. 

6274  (P. 

6275  (P. 

6276  (P. 

6277  (P. 

6278  (P. 

6279  (P. 

6280  (P. 

6281  (P. 

6282  (P. 

6283  (P. 

6284  (P. 

6285  (P. 

6286  (P. 

6287  (P. 

6288  (P. 

6289  (P. 

6290  (P. 

6291  (P. 

6292  (P. 
d296  (P. 


2566) . . 
2567).. 
2568) . . 
2569) . . 
2570) . . 
2571) . . 
2572) . . 

2573). 

2574). 

2575). 
2576) . . 
2577) . . 

2578), 
2579) . . 
2580).. 
2581) . . 
2582) . . 
2583) . . 
2584) . . 

2585). 
2586) . . 
2587).. 
2588) . . 
2589) . . 
2590) . . 

2591) . 

2592) . 

2593). 

2594) . 

2595) . 

2596). 

2597). 

2598). 

2599). 
2600) . . 

2616) . 


ata4 
Hanln  oa 

Page  632 

Page  636 

Page  637 

Page  636 

Page  638 

Page  640 

Page  642 

Page  696 

Page  670 

Page  670 

Page  647 

Page  648 

Page  668 

Page  652 

Page  659 

Page  661 

Page  663 

Page  666 

Page  666 

Page  684 

Page  600 

Page  599 

Page  602 

Page  603 

Page  604 

Page  674 

Page  676 

Page  677 

Page  677 

Page  680 

Page  680 

Page  681 

Page  671 

Page  672 

Page  597 

Page  701 


S*eUoa*C 
BsL  Cod*.* 

6297  (P.  2617 

6298  (P.  2618 

6299  (P.  2619 

6300  (P.  2620 

6301  (P.  2621 

6302  (P.  2622 

6303  (P.  2623 

6304  (P.  2624 

6308  (P.  2630 

6309  (P.  2631 

6310  (P.  2632 

6311  (P.  2633 

6312  (P.  2634 

6313  (P.  2635 

6314  TP.  2636 

6315  (P.  2637 

6316  (P.  2638 

6317  (P.  2639 

6318  (P.  2640 

6319  (P.  2641 

6320  (P.  2642 

6321  (P.  2643 

6322  (P.  2644 

6323  (P.  2645 

6324  (P.  2646 

6325  (P.  2647 

6326  (P.  2648 

6327  (P.  2649 

6328  (P.  2650 

6330  (P.  2652 

6331  (P.  2653 

6332  (P.  2654 

6333  (P.  2655 

6334  (P.  2656 

6335  (P.  2657 

6336  (P.  2658 


ato« 


Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 


708 
715 
715 
716 
718 
719 
721 
722 
746 
746 
747 
749 
753 
749 
760 
772 
774 
775 
775 
772 
775 
777 
778 
779 
781 
783 
806 
786 
789 
792 
794 
797 
801 
803 
804 
805 
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6337 
6338 
6339 
6340 
6341 
6342 
6343 
6347 
6348 
6349 
6350 
6351 
6352 
6353 
6354 
6355 
6356 
6357 
6358 
6359 
6360 
6361 
6362 
6363 
6364 
6365 
6366 
6367 
6368 
6369 
6370 
6371 
6372 
6373 
6374 


P.  2659 
P.  2660 
P.  2661 
P.  2662 
P.  2662 
P.  2664 
P.  2665 
P.  2671 
P.  2672 
P.  2673 
P.  2674 
P.  2675 
P.  2676 
P.  2677 
P.  2678 
P.  2679 
P.  2680 
P.  2681 
P.  2682 
P.  2683 
P.  2684 
P.  2685 
P.  2686 
P.  2687 
P.  2688 
P.  2689 
P.  2690 
P.  2691 
P.  2692 
P.  2693 
P.  2694 
P.  2695 
P.  2696 
P.  2697 
P.  2698 


Page  808 

Page  811 

Page  810 

Page  812 

Page  813 

Page  814 

Page  815 

Page  818 

Page  820 

Page  821 

Page  826 

Page  827 

Page  827 

Page  827 

Page  829 

Page  844 

Page  846 

Page  856 

Page  863 

Page  866 

Page  865 

Page  867 

Page  869 

Page  870 

Page  871 

Page  872 

Page  863 

Page  873 

Page  875 

Page  875 

Page  876 

Page  879 

Page  880 

Page  882 

Page  884 


SMtiOD  of 

Bkl. 

Cod*.* 

6375  ( 

;P.  2699) . 

6376  1 

[P.  2700) . 

6377  ( 

:P.  2701) . 

6381  ( 

:P.  1292) . 

6382  ( 

:P,  1293) . 

6383  ( 

:P.  1294) . 

6384  ( 

:P.  1295) . 

6385  ( 

:P.  1297) . 

6386  ( 

:P.  1298) . 

6387  ( 

:P.  1296) . 

6388  1 

:P.  1299) . 

6389  1 

:P.  1300) . 

6390  ( 

:p.  1301) . 

6395  ( 

;P.  2729) . 

6396  ( 

:P.  2730) . 

6397  ( 

:P.  2731) . 

6398  ( 

:P.  2732) . 

6399  1 

[P.  2733) . 

6400  ( 

[P.  2734) . 

6402  1 

[P.  2736) . 

6403 

6404  1 

[P.  2738) . 

6405  ( 

;P.  2739) . 

6405  1 

[P.  2739) . 

6405  ( 

;P.  2739) . 

6406  ( 

:P.  2742) . 

6407  ( 

[P.  2743) . 

6408  1 

[P.  2744) . 

6409  ( 

(P.  2745) . 

6410  1 

[P.  2746) . 

6411  ( 

[P.  2747) . 

6412  ( 

;P.  2748) . 

6413  1 

[P.  2749) . 

6414  1 

;P.  2750) . 

•  6415  ( 

[P.  2751) . 

Oltod 

Herein  oa 

Page  885 

Page  859 

Page  860 

Page  734 

Page  736 

Page  736 

Page  738 

Page  739 

Page  744 

Page  741 

Page  742 

Page  742 

Page  743 

Page  943 

Page  947 

Page  948 

Page  948 

Page  951 

Page  961 

Page  983 
Page  955 

Page  1003 

Page  981 

Page  988 

Page  998 

Page  992 

Page  1041 

Page  956 

Page  938 

Page  985 

Page  1007 

Page  1012 

Page  1014 

Page  1022 

Page  1022 
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6416  (P.  2752). 

Page  1022 

6432  (P.  2770) . 

Page 

974 

6417  (P.  2753) . 

Page    996 

6433  (P.  2771) . 

Page 

974 

6418  (P.  2754) . 

Page  1004 

6439  (P.  2777) . 

Page 

974 

6419  (P.  2755) , 

Page  1031 

6462  (P.  2603) . . 

Page 

646 

6420  (P.  2756) . 

Page  1046 

6463  (P.  2604) . . 

Page 

650 

6424  (P.  2762) . 

Page    970 

6464  (P.  2605) . . 

Page 

631 

6425  (P.  2763) . 

Page    971 

6465  (P.  2606) . . 

Page 

652 

6427  (P.  2765) . 

Page    973 

6466  (P.  2607) . . 

Page 

658 

6428  (P.  2766) . 

Page    973 

6467  (P.  2608) . . 

Page 

661 

6429  (P.  2767) . 

Page    973 

6468  (P.  2609) . . 

Page 

663 

6430  (P.  2768) . 

Page    974 

6483  (P.  2804) . . 

Page 

164 

6431  (P.  2769) . 

Page    974 
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Page     187 
Page    193 


Page 
Page 


81 
24 


Page    164 


2306  

2307  

2621  Page  769 

2832  

2975  

3027  

3427  Page  896 

3158  Page  1048 

3810  Page  572 

3903  Page  461  . 

4122  Page  744 

4123  Page  744 

4124  Page  744 

4125  Page  734 

4126  Page  734 

4127  Page  743 

4128  Page  682 

4129  Page  682 

4130  Page  682 

4131  Page  682 

4132  Page  683 

4133  Page  683 

4134  Page  683 

4135  Page  683 

4136  Page  683 

4137  Page  684 

4138  Page  684 

4176  Page  282 

4177  Page  282 

4178  Page  282 

4179  Page  282 

4180  Page  283      | 


Section  of  Otte^ 

Revised  Statute!.  Herein  ok 

4181    Page  283 

4182    Page  283 

4183     Page  283 

4273    Page  343 

4530     Page  224 

4532     Page  218 

4533     Page  218 

4534    Page  214 

4535     Page  214 

4536    Page  214 

4538    Page  227 

4540    Page  911 

4542    Page  893 

4543    Page  914 

4544    Page  896 

4545    Page  896 

4546    Page  897 

4547    Page  897 

4548    Page  898 

4549    Page  913 

4550    Page  899 

4551    Page  900 

4552    Page  907 

4553    Page  910 

4554    Page  911 

4555    Page  913 

4556    Page  916 

4557     Page  503 

4564     Page  408 

4565     Page  22 

4566     Page  81 

4567    Page  83 
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4568  Page  34 

4568  Page  40 

4568  Page  42 

4569  Page  47 

4571  Page  231 

4572  Page  235 

4573  Page  236 

4574  Page  234 

4576  Page  238 

4577  Page  241 

4578  • Page  243 

4580  Page  247 

4581  Page  247 

4582  Page  284 

4583  Page  289 

4584  Page  290 

4594  Page  293 

4595  Page  294 

4596  Page  295 

4597  Page  296 

4598  Page  9 

4598  Page  297 

4599  Page  9 

4599  Page  298 

4600  Page  9 

4600  Page  229 

4601  Page  254 

4602  Page  261 

4603  Page  264 

4604  Page  ♦  265 

4605  Page  267 

4606  Page  267 

4607  Page  271 

4608  Page  275 

4609  Page  277 

4610  Page  278 

4611  Page  279 
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4612  Page  280 

4613  Page  281 

4614  Page  385 

4615  Page  385 

4616  Page  391 

4617  Page  393 

4618  Page  390 

4619 Page  386 

4620  Page  349 

4621  Page  406 

4621  Page  408 

4622  Page  397 

4623  Page  401 

4624  Page  403 

4625  Page  403 

*  4626  Page  404 

4627  Page  303 

4628  Page  308 

4628  Page  311 

4629  Page  312 

4630  Page  305 

4630  Page  306 

4631  Page  312 

4632  Page  306 

4633  Page  313 

4634  Page  314 

4635  Page  319 

4636  Page  321 

4637  Page  325 

4638  Page  328 

4639  Page  370 

4640  Page  373 

4641  Page  374 

4642  Page  375 

4643  Page  376 

4644  Page  378 

4645  Page  377 
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4G46  Page  331 

4647  Page  332 

4648  Page  334 

4649  Page  336 

4650  Page  337 

4651  Page  339 

4652  Page  340 

4653  Page  379 

4654  Page  383 

4655  Page  383 

4656  Page  384 

4660  Page  344 

4661  Page  349 

4662  Page  344 

4663  Page  351 

4663  Page  353 

4664  Page  350 

4665  Page  350 

4666  Page  367 

4667  Page  355 

4668 Page  356 

4669  Page  368 

4670  Page  357 

4671  Page  358 

4672 Page  359 

4673  Page  359 

4674  Page  361 

4675  Page  362 

4676  Page  362 

4677  Page  364 

4678  Page  365 

4679  Page  366 
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n.  Goodwill  of  Business,  34. 
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0.  Interest  in  PartneraMp  Property,  35. 

p.  Beqnests  for  Funeral  or  Burial  Ezpensee,  86. 

q.  Bequest  in  Discharge  of  Debt  or  Other  01iligatioii»  86L 

r.  Advancements,  S7. 

•b  Compensation  to  Executor  or  Trustee,  37. 

t^  Power  of  Appointment^  38. 

n.  Effect  of  Compromise  of  Litigation,  40. 

▼.  Effect  of  Renunciation  of  Legacy,  42. 

V.  Estates  for  Life  or  in  Remainder — Contingent  Interests. 

a.  Life  Estates  and  Vested  Remainders,  42. 

b.  Future  and  Contingent  Estates — ^New  York  Rule^  4S» 
c  Fature  Contingent  Estates — Calif  omia  Rule,  46. 

d.  Future  Contingent  Estates — ^Illinois  Rule,  45. 

e.  Future  Contingent  Estates — ^Minnesota  Rule,  47. 

f.  Future  Contingent  Estates — ^Rule  in  Other  States,  47« 

g.  Future  Contingent  Estates— United  States  Rule,  48. 

.TL  Transfers  in  Contemplation  of  or  to  Take  Effect  upon  DeatlL 

a.  Constitutionality  of  Statute  Imposing  Tax,  49. 

b.  Purpose  of  Statutes,  60. 

c  Transfers  in  Contemplaticm  of  Death,  60. 

d.  Transfers  to  Take  Effect  After  Death,  62. 

e.  Transfers  Based  upon  Ccmsideration,  53. 

f .  Marriage  Settlements,  54. 

g.  Agreements  to  Make  Will,  64. 

▼n.  Situs  of  Property  for  Purposes  of  Tazatioo. 

a.  In  Oeneral,  64. 

b.  Real  Estate,  66. 

c  Personal  Property  of  Nonresidents,  55. 

d.  Personal  Property— Marshaling  of  Assets,  07« 

e.  Personal  Property  in  Foreign  States,  68L 

f.  Money  and  Bank  Deposits,  69. 

g.  Debts  Due  Nonresident,  60. 

iL  Notes,  Papers  and  Securities,  60. 

t  Notes  Secured  by  Mortgage  on  Real  Estate,  81* 

J.  Corporate  Bonds,  62, 

k.  Stock  in  Domestic  Corporations,  02. 

L  Stock  in  Corporation  Organized  in  Two  States,  85. 
m.  Stock  in  Foreign  Corporaticmsi  67. 

L    Nature,  Basis  and  Extent  of  Inheritance  Taxation. 

a.  Meaning  of  Inheritance  Tax. — ^The  term  "inheritance  tax,**  as 
generally  employed,  applies  to  all  transmissions  of  property  occa- 
sioned by  the  death  of  the  owner.  It  is  not  confined  to  transfers  by 
inheritance  or  succession  proper,  that  is,  to  transmissions  by  opera- 
tion of  law  of  the  estates  of  persons  dying  intestate;  but  it  applies 
as  well  to  transmissions  of  property  by  act  of  the  owner  in  making  a 
will,  by  gifts  causa  mortis,  or  by  dispositions  inter  yivos  in  con- 
templation of  death,  perhaps  with  a  view  to  escape  the  tax  and  to 
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obviate  the  neeessity  of  probate  proceedings.  Transfers,  either  by 
saccession,  deyise,  bequest,  or  gift  in  contemplation  of  death,  are 
alike  snbjeet  to  the  inheritance  tax  as  it  is  ordinarily  now  imposed: 
Estate  of  White,  42  Wash.  360,  84  Pac.  831.  The  tax  also  sometimes 
takes  the  form  of  an  estate  dnty,  or  stamp  tax  on  the  probate  of 
wills,  letters  of  administration,  bonds  of  administrators,  and  inven- 
tories. Looking  over  the  whole  field,  and  considering  death  duties 
as  imposed  by  the  different  governments  of  the  earth,  said  Chief 
Justice  White,  the  following  appears:  "Although  different  modes  of 
assessing  such  duties  prevail,  and  although  they  have  different  acci- 
dental names,  such  as  probate  duties,  stamp  duties,  taxes  on  the  trans- 
action, or  the  act  of  passing  an  estate  or  a  succession,  legacy  taxes, 
estates  taxes  or  privilege  taxes,  nevertheless  tax  laws  of  this  nature 
in  all  countries  rest  in  their  essence  upon  the  principle  that  death  is 
the  generating  source  from  which  the  particular  taxing  power  takes 
its  being,  and  that  it  is  the  power  to  transmit,  or  the  transmission 
from  the  dead  to  the  living,  on  which  such  taxes  are  more  immediately 
rested":  Knowlton  v.  Moore,  178  TJ.  S.  41,  20  Sup.  Ot.  Bep.  747,  44 
L.  ed.  969;  Dixon  v.  Bicketts,  26  Utah,  215,  72  Pac.  947. 

b.  Natnxe  of  Inheritance  Tax. — ^An  inheritance  tax  is  not  on  the 
property,  but  on  the  transmission  or  succession;  the  charge  is  not  on 
the  property  itself,  but  rather  on  the  right  or  privilege  to  succeed  to 
or  receive  the  property.  It  is  the  transmission  from  the  dead  to  the 
living,  not  the  thing  transmitted,  that  is  subject  to  the  tax:  In  re 
House  Bill  No.  122,  23  Colo.  492,  48  Pac.  535;  LeaveH's  Admr.  v. 
Arnold  (Ky.),  115  8.  W.  232;  Union  Trust  Co.  v.  Durfee,  125  Wnh, 
487,  84  N.  W.  1101;  Estate  of  Pox,  154  Mich.  5,  117  N.  W.  558;  Es- 
tate of  Tuohy,  35  Mont.  431,  90  Pac.  170;  Oelsthorpe  v.  Furnell,  20 
Mont.  299,  51  Pac.  267,  39  L.  B.  A.  170;  State  v.  Vinsonhaler,  74 
Neb.  675,  105  N.  W.  472;  Neilson  v.  Bussell  (N.  J.),  69  Atl.  476;  In 
re  Davis'  Estate,  149  N.  Y.  539,  44  N.  E,  185;  In  re  Cooley's  Estate, 
113  App.  Div.  388,  98  N.  Y.  Supp.  1006;  State  v.  Ferris,  9  Ohio  0.  C. 

298,  2  Ohio  Dec.  299,  affirmed  53  Ohio  St.  314,  41  N.  E.  579,  30  L. 
B.  A.  218;  State  v.  Ouilbert,  70  Ohio  St.  229,  71  N.  E.  636;  Nunne- 
macher  v.  State,  129  Wis.  190,  108  N.  W.  627,  9  L.  B.  A.,  N.  S.,  121; 
Plummer  v.  Coler,  178  U.  S.  115,  20  Sup.  Ct.  Bep.  829,  44  L.  ed.  998; 
United  States  v.  Perkins,  163  U.  S.  625,  16  Sup.  Ct.  Bep.  1073,  41 
L.  ed.  287.  It  is  sometimes  said  that  the  tax  is  on  the  right  of  the 
beneficiary  to  receive,  not  on  the  right  of  the  decedent  to  give:  Es- 
tate of  Mackey  (Colo.),  102  Pac.  1075;  Gelsthorpe  v.  Furnell,  20  Mont. 

299,  51  Pac.  267,  39  L.  B.  A.  170;  State  v.  Ferris,  53  Ohio  St.  314,  41 
N.  E.  579,  30  L.  B.  A.  218;  State  v.  Alston,  94  Tenn.  674,  30  S.  W. 
750,  28  L.  B.  A.  178.  "The  tax  is  not  one  of  the  expenses  of  ad- 
ministration, or  a  charge  upon  the  general  estate  of  the  decedent, 
but  is  in  the  nature  of  an  impost  tax  or  tax  upon  the  right  of  succes- 
sion": Estate  of  Chesney,  1  Cal.  App.  30,  81  Pac.  679.  Sometimes  it 
is  denominated  an  excise  or  duty  upon  the  right  or  privilege  of  tak- 
ing property  by  will  or  descent,  in  contradistinction  to  a  direct  tax 
on  property:  Minot  v.  Winthrop,  162  Mass.  113,  38  N.  E.  512,  26  L. 
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B.  A.  259;  State  t.  Hamlin,  86  Me.  495,  41  Am.  St.  Bep.  569,  30  AU. 
76,  25  L.  B.  A.  632;  Estate  of  Keenejr,  194  N.  Y.  281,  87  N.  E.  428; 
Knowlton  ▼.  Moore,  178  U.  S.  41,  20  Sup.  Gt.  Bep.  747,  44  L.  ed.  969, 
Important  constitutional,  as  well  as  other,  considerations  flow  from  this 
character  of  inheritance  taxation,  as  presently  will  appear,  for  if  the 
tax  is  not  on  property,  or  if  it  is  an  indirect  as  distingoished  from  a 
direct  tax,  then  it  is  not  within  the  purview  of  certain  limitatioiis 
placed  by  the  organic  law  upon  the  power  of  taxation. 

c.  Basis  of  Bight  to  Impose  Tax. — ^The  authority  of  the  legisla- 
tures of  the  several  states  of  the  Union  to  impose  an  inheritance  tax 
has  usually  been  based  on  the  power  to  regulate  the  transmission  of 
the  property  of  deceased  persons.  Certainly  the  legislature  has  au- 
thority to  regulate  the  devolution  of  such  property,  whether  it  is  by 
AC*  <^  the  owner  or  by  operation  of  law  in  case  he  dies  intestate,  and 
as  an  incident  to  such  regulation,  the  legislature  may  impose  an  in- 
heritance tax:  Booth  v.  Commonwealth  (Ky.),  113  8.  W.  61;  Allen  ▼• 
McElroy  (Ky.),  113  S.  W.  66;  Union  Trust  Co.  ▼.  Burfee,  125  Mich. 
487,  84  N.  W.  1101;  Gelsthorpe  v.  Furnell,  20  Mont.  299,  51  Pac.  267, 
39  L.  B.  A.  170;  Plummer  v.  Color,  178  U.  8.  115,  20  Sup.  Ct.  Bep. 
829,  44  L.  ed.  998.  "Upon  general  principles,  the  right  to  tax  the 
succession  or  inheritance  of  property  is  founded  on  a  reasonable  basis, 
since  the  right  of  any  person  to  succeed  to  property  of  a  deceased 
person,  whether  by  will  or  inheritance,  is  a  creature  of  statute  law. 
....  As  the  right  to  succeed  depends  upon  the  law  of  the  state,  it 
follows  that  the  state  may  regulate  that  right  as  public  necessity  or 
policy  may  dictate,  and  may  subject  it  to  such  burdens  and  reasonable 
conditions  as  may  best  subserve  the  purposes  of  the  state.  It  must 
be  borne  in  mind  that  the  tax  is  not  upon  the  property,  but  the  right 
or  privilege  of  acquiring  it  by  succession":  State  ▼.  Alston,  94  Tenn. 
674,  30  S.  W.  750,  28  L.  B.  A.  178.  "The  principles  upon  which  the 
tax  is  upheld,"  said  the  supreme  court  of  California,  "have  been  so 
fully  and  clearly  elaborated  that  it  is  necessary  to  do  no  more  than 
to  refer  to  the  cases.  The  right  of  inheritance,  including  the  designa- 
tion of  heirs  and  the  proportions  which  the  several  heirs  shall  reeeive, 
as  well  as  the  right  of  testamentary  disposition,  are  entirely  matters 
of  statutory  enactment,  and  within  the  control  of  the  legislature. 
As  it  is  only  by  virtue  of  the  statute  that  the  heir  is  entitled  to  re- 
ceive any  of  his  ancestor's  estate,  or  that  the  ancestor  can  divert 
his  estate  from  the  heir,  the  same  authority  whieh  confers  this  privi- 
lege may  attach  to  it  the  condition  that  a  portion  of  the  estate  so 
received  shall  be  contributed  to  the  state,  and  the  portion  thus  to 
be  contributed  is  peculiarly  within  the  legislative  discretion":  Es- 
tate of  Wilmerding,  117  Cal.  281,  49  Pac.  181;  Estate  of  Stanford, 
126  CaL  112,  58  Pac.  462,  45  L.  B.  A.  788. 

The  majority  of  the  courts  go  so  far  as  to  declare  that  the  right  to 
transmit  or  receive  property  by  will  or  descent  is  a  mere  creature  of 
statute,  a  privilege  existing  purely  by  grace  of  the  legislature,  and 
as  the  legislature  may  withhold  the  privilege  or  confer  it  at  pleasure, 
it  may  impose  any  condition  upon  the  enjoyment  thereof  which  it 
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•eei  ilty  laeb  as  a  tax.  Carried  to  ita  ultimate  eonelnnoii  tliis  rea* 
soning  would  permit  the  legislature  to  confiscate  the  estates  of  de- 
cedents, by  the  imposition  of  an  excessive  tax,  and  some  of  the  conrta 
have  thus  nnequivoeally  declared:  Pullen  v.  Wake  Connty,  06  N.  G. 
361;  Eyre  v.  Jacob,  14  Oratt.  422,  73  Am.  Dec.  367.  There  is  no 
doubt  that  the  right  of  testamentary  gift  is  subject  to  such  reasonable 
regulations  and  restrictions  in  respect  to  the  form  and  substance  of 
the  testamentary  instrument,  the  manner  of  its  execution  and  revoca- 
tion,  the  competency  of  the  maker  to  give  and  the  eligibility  of  the 
beneficiaries  to  receive,  as  the  legislature  deems  expedient  to  adopt; 
but  to  suppose  that  a  right  so  long  and  universally  recognized  as  it 
has  been  rests  entirely  upon  legislative  enactment,  and  can  be  ab- 
solutely denied  at  the  pleasure  of  the  legislature,  is  to  misinterpret 
the  law  and  ignore  one  of  the  most  cherished  of  property  rights:  1 
Boss  on  Probate  Law  and  Practice,  14;  Kunnemacher  v.  State,  129 
Wis.  190,  108  N.  W.  627,  9  L.  B.  A.,  N.  S.,  121.  And  whUe  the  legis- 
lature is  undoubtedly  competent  to  change  the  rule  of  inheritance,  or 
provide  that  heirs  shall  take  subject  to  such  burdens  as  the  payment 
of  debts,  or  make  the  deprivation  of  the  right  to  inherit  a  portion 
of  the  penalty  imposed  for  the  commission  of  a  crime,  or  attach  to 
the  privilege  the  condition  that  a  part  of  the  property  shall  be  con- 
tributed to  the  state  in  the  form  of  an  inheritance  tax  (1  Boss  on 
Probate  Law  and  Practice,  122;  Estate  of  Wilmerding,  117  Cal.  281, 
49  Pac.  181;  Estate  of  Tuohy,  35  Mont.  431,  90  Pac.  170),  it  certainly 
is  not  so  free  from  doubt  as  the  unanimity  of  the  decisions  would 
seem  to  indicate  that  the  state  may  appropriate  all  of  the  estate  of 
deceased  persons  by  abolishing  laws  of  inheritance  and  devise.  Said 
Justice  Winslow  in  the  case  of  Nunnemacher  v.  State,  129  Wis.  190, 
108  N.  W.  627,  9  L.  B.  A.,  N.  S.,  121:  "But,  while  we  utterly  reject 
the  doctrine  of  Eyre  v.  Jacob,  14  Gratt.  422,  73  Am.  Dec.  367,  and 
hold  that  the  right  to  demand  that  property  pass  by  inheritance  or 
will  is  an  inherent  right  subject  only  to  reasonable  regulation  by  the 
legislature,  we  are  not  thereby  brought  to  the  conclusion  that  in- 
heritance or  succession  taxes  cannot  be  levied.  They  do  not  depend 
upon  the  right  to  confiscate.  We  agree  entirely  with  the  ideas  ex- 
pressed by  the  supreme  court  of  Massachusetts  in  Minot  v.  Winthrop, 
162  Mass.  113,  38  N.  E.  512,  26  L.  B.  A.  259,  where  it  is  said:  <We 
assume  that,  under  the  constitution,  this  (i.  e.,  the  taking  of  all 
property  by  the  state  on  the  death  of  the  owner)  cannot  be  done 
either  directly  or  indirectly;  that  the  legislature  cannot  so  far  re- 
strict the  right  to  transmit  property  by  will  or  by  descent  as  to 
amount  to  an  appropriation  of  property  generally;  that  it  cannot  im- 
pose a  tax  which  shall  be  equivalent,  or  almost  equivalent,  to  the 
value  of  the  property,  and  cannot  so  limit  the  persons  who  can  take 
as  heirs,  devisees,  distributees,  or  legatees  that  the  great  mass  of  all 
the  property  of  the  inhabitants  must  become  vested  in  the  common- 
wealth by  escheat.  The  state  can  take  property  by  taxation  only  for 
the  public  service,  and  we  assume  that  its  right  to  take  property,  if 
any  exists,  by  regulating  the  distribution  of  it  on  the  death  of  the 
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owner  is  limited  in  the  fame  maimer,  and  that  this  right  must  ha 
exercised  in  a  reasonable  way.'  •  ...  No  one  doubts  for  a  moment 
that  a  government  majr  levy  a  tax  upon  transfers  of  land  or  upon 
business  transactions;  it  is  done  by  the  federal  government  in  this 
country  whenever  additional  and  extraordinary  revenues  are  neededt 
in  the  form  of  stamp  duties.  These  taxes  are  not  based  upon  the 
power  to  interdict  or  prohibit  such  transactions,  but  upon  the  power 
to  reasonably  regulate  and  tax  them.  Succession  or  inheritance  taxes 
may  well  be  sustained  upon  the  same  principle;  not  upon  the  power 
to  prohibit,  but  upon  the  power  to  reasonably  regulate  and  tax." 

And  Justice  Marshall,  referring  to  the  doctrine  that  the  right  to 
transmit  or  receive  property  by  will  or  descent  may  be  abolished  at 
the  pleasure  of  the  legislature,  observed:  "True,  it  has  been  affirmed 
ever  and  over  again  by  judges  and  courts  of  the  highest  respectability. 
Eminent  jurists  whose  names  are  written  high  in  the  temple  of  judi- 
cial fame  have  stood  sponsors  for  it.  But  the  greatest  errors  of  the 
past  have  had  the  most  iiistinguished  supporters.  If  it  were  true 
that  error  could  be  sanctified  by  mere  weight  of  the  number  or  abil- 
ity of  its  advocates,  and  be  given  the  character  of  infallible  truth 
by  the  mere  force  of  repetition,  then  the  error  that  the  constitu- 
tional guaranties  do  not  reach  the  subject  we  are  considering  would 
have  long  ago  taken  such  deep  root  that  the  most  courageous  could 
not  have  hoped  to  dislodge  it.  But  such,  as  experience  shows,  is  not 
the  case.  Error,  though  often  repeated,  is  error  still,  and,  because  it 
is  error,  it  is  mortal,  and  must  be  swallowed  up  by  immortality": 
Nunnemacher  v.  State,  129  Wis.  190,  108  N.  W.  027,  9  L.  B.  A.,  K.  S^ 
121. 

If  an  inheritance  tax  is  regarded  as  a  charge  on  the  transmission 
and  not  on  the  property  itself,  and  the  authority  to  impose  it  is 
based  on  the  power  to  regulate  the  transmission  of  property  of  de- 
ceased persons,  the  question  arises  whether  Congress,  which  has  no 
authority  over  the  devolution  of  property  in  the  several  states,  is 
competent  to  impose  an  inheritance  tax.  This  question,  when  argued 
before  the  supreme  court  of  the  United  States,  was  answered  in  this 
language:  "Can  the  Congress  of  the  United  States  levy  a  tax  of  that 
character  f  The  proposition  that  it  cannot  rests  upon  the  assumption 
that,  since  the  transmission  of  property  by  death  is  exclusively  sub- 
ject to  the  regulating  authority  of  the  several  states,  therefore  the 
levy  by  Congress  of  a  tax  on  inheritances  or  legacies,  in  any  form, 
is  beyond  the  power  of  Congress,  and  is  an  interference  by  the  na- 
tional government  with  a  matter  which  falls  alone  within  the  reach 
of  state  legislation The  fallacy  which  underlies  the  proposi- 
tion contended  for  is  the  assumption  that  the  tax  on  the  transmis- 
sion or  receipt  of  property  occasioned  by  death  is  imposed  on  the 
exclusive  power  of  the  state  to  regulate  the  devolution  of  property 
upon  death.  The  thing  forming  the  universal  subject  of  taxation 
upon  which  inheritance  and  legacy  taxes  rest  is  the  transmission  or 
receipt,  and  not  the  right  existing  to  regulate.  In  legal  effect,  then, 
the  proposition  upon  which  the  argument  rests  is  that  wherever -a 
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right  ii  sabjeet  to  exclusiye  regulation,  by  either  the  government  of 
the  United  States,  on  the  one  hand,  or  the  eeyeral  states  on  the  other, 
the  exercise  of  such  rights  as  regulated  can  alone  be  taxed  by  the 
government  having  the  mission  to  regulate.  But  when  it  is  accurately 
stated,  the  proposition  denies  the  authority  of  the  states  to  tax  ob- 
jects which  are  confessedly  within  the  reach  ef  their  taxing  power, 
and  also  excludes  the  national  government  from  almost  every  subject 
of  direct  and  many  acknowledged  objects  of  indirect  taxation. 
....  It  cannot  be  doubted  that  the  argument,  when  reduced  to  its 
essence,  demonstrates  its  own  unsoundness,  since  it  leads  to  the  neces- 
sary conclusion  that  both  the  national  and  state  governments  are 
devested  of  those  powers  of  taxation  which  from  the  foundation  of 
the  government  admittedly  have  belonged  to  them.  Certainly,  a  tax 
placed  upon  an  inheritance  or  legacy  diminishes,  to  the  extent  of  the 
tax,  the  value  of  the  right  to  inherit  or  receive,  but  this  is  a  bur- 
den east  upon  the  recipient  and  not  upon  the  power  of  the  state  to 

regulate Under  our  constitution  system  both  the  national  and 

the  state  governments,  moving  in  their  respective  orbits,  have  a  com- 
mon authority  to  tax  many  and  diverse  objects,  but  this  does  not 
cause  the  exercise  of  its  lawful  attributes  by  one  to  be  a  curtail- 
ment of  the  powers  of  government  of  the  other,  for  if  it  did  there 
would  practically  be  an  end  of  the  dual  system  of  government  which 
the  constitution  established'':  Knowlton  v.  Moore,  178  U.  8.  41,  20 
Sup.  Ct.  Bep.  747,  44  L.  ed.  969. 

This  case  of  Knowlton  v.  Moore  may  be  regarded  as  definitely 
establishing  the  doctrine  in  the  federal  courts  that  the  power  to  im- 
pose inheritance  taxes  does  not  arise  solely  from  the  power  to  regu- 
late the  devolution  of  the  property,  but  rather  "from  the  general 
authority  to  impose  taxes  upon  all  property  within  the  jurisdiction 
of  the  taxing  power.  It  has  usually  happened  that  the  power  has 
been  exercised  by  the  same  government  which  regulates  the  succes- 
sion to  the  property  taxed;  but  this  power  is  not  destroyed  by  the 
dual  character  of  our  government,  or  by  the  fact  that,  under  our 
constitution,  the  devolution  of  property  is  determined  by  the  laws 
of  the  several  states":  Snyder  v.  Bettman,  190  U.  S.  249,  23  Sup. 
Ct.  Bep.  803,  47  L.  ed.  1035.  But  Justice  Holmes,  in  his  dissenting 
opinion  to  Chanler  v.  Kelsey,  205  U.  S.  466,  27  Sup.  Ct.  Bep.  550,  51 
L.  ed.  882,  says:  "I  always  have  believed  that  a  state  inheritance 
tax  was  an  exercise  of  the  power  of  regulating  the  devolution  of 
property  by  inheritan.ee  or  will  upon  the  death  of  the  owner — a 
power  which  belongs  to  the  states;  and  I  have  been  fortified  in  my 
belief  by  the  utterances  of  this  court  from  the  time  of  Chief  Justice 
Taney  to  the  present  day.  For  that  reason  the  power  is  more  un- 
limited than  the  power  of  a  state  to  tax  transfers  generally,  or  the 
power  of  the  United  States  to  levy  an  inheritance  tax.  The  dis- 
tinction between  state  and  United  States  inheritance  taxes  was  rec- 
ognized in  Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  Bep.  747, 
44  L.  ed.  969;  and  whatever  may  be  thought  of  the  decision  in  Sny- 
der V.  Bettman,  190  U.  8.  249,  23  Sup.  Ct.  Bep.  803,  47  L.  ed.  1035, 1  do 
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not  anderBtand  it  to  import  a  denial  of  the  distinction  reaffinned  bj 
the  dissenting  members  of  tbe  court." 

d.  Origin  and  Extent  of  Inheritance  Taxation.— Inheritance  taxes 
are  of  ancient  origin.  Two  thousand  years  ago  they  were  imposed 
in  Bome,  the  idea  perhaps  haying  been  introduced  from  Egypt;  and 
in  the  Middle  Ages  traces  of  such  taxes  were  observable  as  an  in- 
cident of  feudal  tenures.  To-day  England,  France,  (Germany — ^in 
fact,  practically  all  the  nations  of  Europe— haye  adopted  some  system 
of  inheritance  taxation;  so,  indeed,  have  many  of  the  colonies  of 
Great  Britain,  the  Spanish-American  countries,  Japan,  and  other  na- 
tions of  the  world.  In  the  United  States,  before  the  end  of  the 
eighteenth  century,  the  federal  government  began  the  taxation  ef  in- 
heritances. The  first  tax  of  this  nature  was  imposed  by  the  stamp 
act  of  July  6,  1797,  which  was  repealed  five  years  later.  The  next 
tax  was  imposed  by  the  war-revenue  act  of  July  1,  1862,  amended 
two  years  later,  and  repealed  July  14,  1870.  The  income-tax  provi- 
sions of  the  revenue  act  of  August  27,  1894,  embraced  inheritances, 
but  the  scheme  being  indivisible,  the  inheritance  tax  fell  when  the 
income-tax  was  declared  unconstitutional.  The  next  and  last  in- 
heritance tax  imposed  by  Congress  was  by  the  war-revenue  act  of 
June  13,  1898,  which,  so  far  as  the  imposition  of  taxes  on  inheritances 
were  concerned,  was  repealed  April  12,  1902:  Matter  of  McPherson, 
104  N.  Y.  306,  58  Am.  Bep.  502,  10  N.  E.  685;  State  y.  Alston,  94, 
Tenn.  674,  30  S.  W.  750,  28  L.  B.  A.  178;  Pollock  v.  Farmers'  Loan* 
etc.  Co.,  158  V:  S.  601,  15  Sup.  Ct.  Bep.  912,  39  L.  ed.  1108;  Knowl- 
ton  y.  Moore,  178  XJ.  S.  41,  20  Sup.  Ct.  Bep.  747,  44  L.  ed.  969. 

Pennsylvania,  Virginia  and  Louisiana  adopted  inheritance  taxes  at 
an  early  date.  Other  states,  from  time  to  time,  have  also  resorted 
to  the  taxation  of  inheritances,  and  this  system  of  raising  revenue 
has  increased  in  favor,  especially  in  the  past  few  years,  until  the 
following  states,  and  perhaps  some  others,  have  an  inheritance  tax: 
Arkansas,  California,  Colorado,  Connecticut,  Delaware,  Idaho,  Illinois, 
Iowa,  Kentucky,  Louisiana,  Maine,  Maryland,  Massachusetts,  Michigan, 
Minnesota,  Missouri,  Montana,  Nebraska,  New  Hampshire,  New  Jer- 
sey, New  York,  North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Ore- 
gon, Pennsylvania,  South  Dakota,  Tennessee,  Texas,  Utah,  Vermont, 
Virginia,  Washington,  West  Virginia,  Wisconsin,  and  Wyoming. 
Hawaii  and  Porto  Bico  have  also  adopted  a  system  of  inheritance 
taxation:  See  Dixon  v.  Bicketts,  26  Utah,  215,  72  Pac.  947. 

e.  Important  Features  of  Inheritance  Taxation. — Some  of  the  lead- 
ing features  of  inheritance  tax  laws,  at  least  of  those  recently 
adopted,  are  the  exemption  of  estates  of  limited  value;  the  exemp- 
tion of  gifts  to  charities;  the  exemption  of  gifts  to  lineal  descendants, 
or  the  imposition  on  them  of  lower  rates  than  on  coUateral  relatives 
or  strangers;  and  the  graduation  of  the  tax  according  to  the  yalne 
of  estates  or  to  the  degree  of  relationship  between  donor  and  donee. 
Some  statutes  apply  only  to  collateral  relatives  and  strangers,  ex- 
empting lineal  descendants  and  the  surviving  husband  or  wife,  but 
the  modern  tendency  has  been  to  tax  all  transmissions,  whether  to 
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lineals  or  eollaterals.  This  ia  illustrated  hj  the  California  statute, 
which,  when  first  enacted  in  1893,  imposed  a  eollateial  tax  only,  but 
which,  as  amended  in  1905,  applies  to  lineal  descendants  as  well  as 
to  collateral  relatives.  An  even  more  significant  tendency  appears 
in  the  adoption  of  progressive  rates,  whereby  the  rate  of  taxation 
is  made  to  increase  with  the  value  of  the  estate,  or  with  the  re- 
moteness of  the  relationship  between  the  parties,  or  with  both.  Here 
is  suggested  an  efficient  means  of  limiting  the  size  of  inheritable 
estates  and  thereby  reducing  swollen  fortunes  without  resorting  to 
confiscatory  measures  or  offending  constitutional  principles. 

H.    Validity  and  Constitutionality  of  Inheritance  Tax  Laws. 

a.  Constitutionality  in  General. — The  constitutionality  of  the  gen- 
eral  principles  of  inheritance  taxation  has  been  affirmed  by  a  multi- 
tude of  decisions,  se  that  the  competency  of  Congress  or  the  legis- 
latures of  the  several  states  to  impose  an  inheritance  tax  is  uni- 
versally conceded.  The  inherent  justice  and  wholesomeness  of  this 
system  of  taxation  have  so  appealed  to  the  judicial  mind  that  all  the 
assaults  that  wealth,  in  its  aversion  to  bear  its  just  burdens,  has  con- 
ceived, have  proved  unavailing:  Walker  v.  People,  192  DL  106,  61 
N.  E.  489;  Tyson  v.  State,  28  Md.  577;  PuUen  v.  Wake  County 
Commrs.,  66  N.  C.  361;  State  v.  Guilbert,  70  Ohio  St.  229,  71  N.  £. 
636;  Eyre  v.  Jacob,  14  Oratt.  422,  73  Am.  Dec.  367;  Magoun  v.  Ill- 
inois Trust  etc.  Bank,  170  U.  S.  283,  18  Sup.  Ct.  Bep.  594,  42  L.  ed. 
1037;  Knowlton  v.  Moore,  178  V.  S.  41,  20  Sup.  Ct.  Bep.  747,  44  L. 
ed.  969.  An  inheritance  tax  statute  does  not  change  the  law  of 
descent,  which  the  constitution  provides  shall  not  be  done  by  special 
law:  Estate  of  Magnes,  32  Colo.  527,  77  Pac.  853.  And  it  does  not 
deprive  of  property  without  due  process  in  that  it  declares  the  right 
of  the  state  to  its  portion  of  the  inheritance  is  vested  on  the  death 
of  the  owner,  where  the  statute  provides  a  means  of  ascertaining  the 
amount  of  the  tax  and  for  notice  and  appraisement:  Trippet  v.  State, 
149  Cal.  521,  86  Pac.  1084,  8  L.  B.  A.,  N.  S.,  1210. 

No  express  constitutional  authority  is  requisite  in  order  to  em- 
power the  legislature  to  lay  an  inheritance  tax.  The  power  to  tax 
is  an  inherent  incident  of  the  power  to  legislate,  and  it  is  necessary, 
so  far  as  concerns  the  authority  of  the  legislature  to  impose  in- 
heritance taxes,  only  that  the  constitution  does  not  prohibit  such 
taxation;  and  the  enumeration  in  the  constitution  of  certain  subjects 
of  taxation  should  not  be  construed  as  such  a  prohibition:  Estate  of 
Booth  V.  Commonwealth  (Ky.),  113  S.  W.  61;  State  ▼.  Vinsonhaler, 
74  Neb.  675,  105  N.  W.  472;  State  v.  Clark,  30  Wash.  439,  71  Pac. 
20. 

An  excise  upon  the  right  to  receive  property  by  devise  or  in- 
heritance is  a  tax  within  the  meaning  of  the  constitutional  provisions 
that  taxes  shall  be  levied  for  public  purposes  only:  State  ▼.  Switz- 
ler,  143  Mo.  287,  65  Am.  St.  Bep.  653,  45  S.  W.  245,  40  L.  B.  A.  280. 
But  since  an  inheritance  tax  is  imposed  upon  the  transmission  rather 
than  upon  the  property  itself,  it  has  been  held  not  to  contravene  a 
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constitutional  limitation  upon  the  rate  of  taxation  of  propertj  for 
state  purposes:  Estate  of  Magnes,  32  Colo.  527,  77  Pae.  853. 

The  provisions  of  a  statute  imposing  on  the  probate  eourt  duties 
not  strictly  judicial  in  the  matter  of  fixing  the  value  of  propertj  and 
collecting  the  tax  are  not  objectionable  on  that  account:  Union 
Trust  Co.  T.  Durfee,  125  Mich.  487,  84  N.  W.  1101;  Nunnemacher  ▼. 
State,  129  Wis.  190,  108  N.  W.  627,  9  L.  B.  A.,  N.  S.,  121. 

b.  Constitutionality  of  Federal  Tax. — ^The  authority  of  a  state 
legislature  to  impose  inheritance  taxes  cannot  be  doubted,  unless 
limited  by  the  state  or  United  States  constitution,  for  it  b  a  famil- 
iar principle  that  state  legislatures  have  plenary  power  in  matters 
legislative  save  as  restricted  by  the  organic  law;  but  the  authority 
of  Congress  to  impose  such  taxes  has  been  questioned,  not  only  be- 
cause the  United  States  is  a  government  of  granted  powers  only, 
but  because  of  the  peculiar  provisions  regarding  taxation  in  the  na- 
tional constitution.  This  instrument  divides  federal  taxes  into  two 
classes,  direct  and  indirect,  and  declares  that  direct  taxes  shall  be 
"apportioned,"  and  that  indirect  taxes  shall  be  "uniform."  It  has 
been  decided  that  inheritance  taxes  are  not  direct,  but  indirect,  taxes 
in  the  nature  of  duties  or  excises,  and  therefore  the  constitutional 
rule  of  "apportionment"  has  no  application  to  them.  It  has  further 
been  decided  that  inheritance  taxes,  notwithstanding  their  peculiar 
features  in  the  matter  of  progressive  rates  and  discrimination  be- 
tween properties  of  different  values  and  persons  of  different  degrees 
of  relationship,  are  "uniform,"  and  do  not  offend  the  constitutional 
rule  of  uniformity  nor  the  fundamental  principles  of  equality  and 
justice.  It  has  been  argued,  however,  that  the  authority  to  lay  an 
inheritance  tax  arises  solely  from  the  power  to  regulate  the  trans- 
mission of  property  of  decedents,  a  function  exclusively  within  the 
dominion  of  the  several  states;  and  no  doubt  the  utterances  of 
many  courts  lend  themselves  to  such  an  interpretation.  But  the  su- 
preme court  of  the  United  States  has  placed  the  power  to  lay  such  a 
tax  on  the  broader  ground  that  it  does  not  arise  solely  from  the 
right  to  regulate  the  transmission  of  property,  but  from  the  general 
authority  to.  impose  tax  upon  all  objects  within  the  jurisdiction  of 
the  taxing  power:  Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  Bep. 
747,  44  L.  ed.  969;  Snyder  v.  Bettman,  190  U.  S.  249,  23  Sap.  Ct 
Bep.  803,  47  L.  ed.  1035. 

c.  Constitutionality  of  Municipal  Ordinance. — There  appears  to  be 
no  constitutional  objection  to  the  legislature,  if  it  sees  fit,  investing 
municipal  corporations  with  authority  to  impose  inheritance  taxes. 
But  a  grant  of  such  authority  will  not  be  assumed  unless  made  in 
clear  or  express  terms;  it  will  not  be  inferred  from  the  ordinary 
grant  to  municipal  corporations  of  power  to  raise  revenue  by  taxing 
subjects,  whether  persons  or  property,  within  their  jurisdiction.  It 
is  to  be  noted  in  this  connection  that  inheritance  taxes  are  imposed 
on  the  succession,  rather  than  on  the  person  or  the  property.  Hence 
courts  are  not  inclined  to  construe  a  general  delegation  of  power  te 
tax  persons  and  property  as  embracing  power  to  tax  inheritances: 
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Town  of  WjtheviUe  v.  Johnson/ 108  Va.  589,  62  8.  E.  328,  18  L. 
B.  A.,  N.  S.,  960.  This  question  has  also  been  considered  bj  the 
Yirginia  eourt  in  the  earlier  cases  of  Peters  v.  Lynchburg,  76  Va. 
923;  Estate  of  Sehoolfield  ▼.  Lynchburg,  78  Va.  366. 

cL  Uncoiistitutlonallty  of  Certain  Statutes. — Quite  a  number  of 
statutes  imposing  inheritance  taxes  have  been  declared  unconstitu- 
tional, but  this  has  been  due  to  peculiar  provisions  in  some  of  the 
state  constitutions  limiting  the  power  of  taxation,  or  to  vicious  pro- 
visions in  the  inheritance  statutes  themselves  which  offend  general 
constitutional  principles:  Ferry  v.  Campbell,  110  Iowa,  290,  81  K. 
W.  604,  50  L.  B.  A.  92;  Ghambe  ▼.  Durfee,  100  Mich.  112,  58  N.  W. 
661;  State  v.  Gorman,  40  Minn.  232,  41  N.  W.  948,  2  L.  B.  A.  701; 
Drew  V.  Tift,  79  Minn.  175,  79  Am.  St.  Bep.  446,  81  N.  W.  839, 
47  L.  B.  A.  525;  State  v.  Bazille,  87  Minn.  500,  94  Am.  St.  Bep.  718» 
92  N.  W.  415;  State  v.  Harvey,  90  Minn.  180,  95  N.  W.  764;  State  v. 
Switzler,  143  Mo.  287,  65  Am.  St.  Bep.  653,  45  S.  W.  245,  40  L.  B.  A. 
280;  Curry  v.  Spencer,  61  N.  H.  624,  60  Am.  Bep.  337;  State  v.  Fer- 
ris, 53  Ohio  St.  314,  41  N.  E.  579,  30  L.  B.  A.  218;  Estate  of  Cope, 
191  Pa.  1,  71  Am.  St.  Bep.  749,  43  Atl.  79,  45  L.  B.  A.  816;  State  v. 
Mann,  76  Wis.  469,  45  N.  W.  526,  46  K.  W.  51;  Black  v.  State,  113 
Wis.  205,  90  Am.  St.  Bep.  893,  89  N.  W.  522.  Probably  all  of  the 
.states  whose  statutes  have  been  condemned  as  unconstitutional  have 
since  enacted  inheritance  laws  which  the  courts  have  upheld,  as  will 
appear  in  succeeding  paragraphs. 

e.  Bule  of  Uniformity  and  Equality. — The  provision  common  to 
most,  if  not  all,  of  the  constitutions  of  the  various  states  that  taxa- 
tion shall  be  uniform  and  equal  does  not  apply  to  inheritance  taxes, 
since  they  are  imposed  on  the  transmission  of  property  rather  than 
on  the  property  itself.  The  rule  of  uniformity  and  equality  in  in- 
heritance taxation  is  complied  with  when  all  members  of  the  same 
class  are  treated  alike:  Estate  of  Stanford,  126  Cal.  112,  58  Pac. 
462;  In  re  House  Bill  No.  122,  23  Colo.  492,  48  Pac.  535;  Estate  of 
Magnes,  32  Colo.  527,  77  Pac.  853;  Kochersperger  v.  Drake,  167  HI. 
122,  47  N.  E.  321,  41  L.  B.  A.  426;  Booth  v.  Commonwealth  (Ky.), 
113  S.  W.  61;  State  v.  Hamlin,  86  Me.  495,  41  Am.  St.  Bep.  569,  30 
Atl.  76,  25  L.  B.  A.  632;  Estate  of  Fox,  154  Mich.  5,  117  N.  W. 
558;  Estate  of  Tuohy,  35  Mont.  431,  90  Pac.  170;  Thompson  v.  Kid- 
der, 74  N.  H.  89,  65  Atl.  392;  Estate  of  McPherson,  104  N.  Y.  306,  58 
Am.  Bep.  502,  10  N.  E.  685;  Estate  of  Lord,  186  N.  Y.  549,  79  N.  E. 
1110,  affirmed  in  Lord  v.  Glynn,  211  U.  8.  477,  29  Sup.  Ct.  Bep.  186, 
53  L.  *ed.  000;  State  v.  Ferris,  53  Ohio  St.  314,  41  N.  E.  579,  30  L. 
B.  A.  218;  State  v.  Guilbert,  70  Ohio  St.  229,  71  N.  E.  636;  Dixon 
V.  Bicketts,  26  Utah,  215,  72  Pac.  947;  Estate  of  Sehoolfield  v.  City 
of  Lynchburg,  78  Va.  366;  Nunnemacher  v.  State,  129  Wis.  190,  108 
N.  W.  627,  9  L.  B.  A.,  N.  S.,  121.  "An  inheritance  tax  is  not  one 
on  property,  but  one  on  the  succession.  The  right  to  take  property 
by  devise  or  descent  is  the  creature  of  the  law,  and  not  a  natural 
right — a  privilege,  and  therefore  the  authority  which  confers  it  may 
impose  conditions  upon  it.    From  these  principles  it  is  deduced  that 
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the  states  may  tax  the  priyilege,  discriminate  between  relatives,  and 
between  these  and  strangers,  and  grant  exemptions,  and  are  not  pre- 
cluded from  this  power  by  the  proyisions  of  the  resi>ective  state  eon* 
stitutions  requiring  uniformity  and  equality  of  taxation":  Magoun  v. 
Illinois  Trust  ete.  Bank,  170  U.  8.  288,  18  Sup.  Ot  Bep.  594,  42  L. 
ed.  1037;  Estate  of  Magnes,  32  Colo.  527,  77  Pac.  853;  Stats  v.  Clark, 
30  Wash.  439,  71  Pae.  20. 

The  contention  has  been  made,  unsuccessfully,  howerer,  that  the 
progressive  rates  of  inheritanee  taxation,  the  discrimination  between 
relatives  of  different  degrees  of  relationship,  and  the  exemption  of 
estates  of  limited  value  are  in  violation  of  the  equal  protection  guar- 
anteed by  the  United  States  constitution.  To  quote  from  Magoun 
V.  Illinois  Trust  etc  Bank,  170  U.  S.  283,  18  Sup.  Ct.  Bep.  594,  42 
L.  ed.  1037: 

''The  clause  of  the  fourteenth  amendment  especially  evoked  is  that 
which  prohibits  a  state  denying  to  any  citizen  the  equal  protection  of 
the  laws.    What  satisfies  this  equality  has  not  been,  and  probably 

never  can  be,  precisely  defined It  may  be  safely  said  that  the 

rule  prescribes  no  rigid  equality,  and  permits  to  the  discretion  and 
wisdom  of  the  state  a  wide  latitude  as  far  as  interference  by  this 

court  is  concerned The  rule,  therefore,  is  not  a  substitute  for 

municipal  law;  it  only  prescribes  that  that  law  have  the  attribute  of 
equality  of  operation,  and  equality  of  operation  does  not  mean  indis- 
criminate operation  on  persons  merely  as  such,  but  on  persons  ac- 
cording to  their  relation.  In  some  circumstances  it  may  not  tax  A 
more  than  B,  but  if  A  be  of  a  different  trade  or  profession  than  B, 
it  may.  And  in  matters  not  of  taxation,  if  A  be  a  different  kind 
of  corporation  than  B,  it  may  subject  A  to  a  different  rule  of  re- 
sponsibility to  servants  than  B In  other  words,  the  state  may 

distinguish,  select,  and  classify  objects  of  legislation,  and  necessarily 
this  power  must  have  a  wide  range  of  discretion.  It  is  not  without 
limitation,  of  course Two  principles,  therefore,  must  be  rec- 
onciled in  the  Illinois  inheritance  law  if  it  is  to  be  sustained,  the 
equality  of  protection  of  the  laws  guaranteed  by  the  fourteenth 
amendment,  and  the  power  of  the  state  to  classify  persons  and  prop- 
erty. The  latter  principle  needs  further  consideration.  What  test  is 
there  of  the  reasonableness  of  a  classification— of  one  based  upon 
'some  difference  which  bears  a  just  and  proper  relation  to  the  at- 
tempted classification — and  is  not  a  mere  arbitrary  selectionf  Legis- 
lation special  in  character  is  not  forbidden  by  it,  as  we  have  seen. 
....  There  is  therefore  no  precise  application  of  the  rule  of  rea- 
sonableness of  classification,  and  the  rule  of  equality  permits  many 
practical  inequalities.  And  necessarily  so.  In  a  elassification  for 
governmental  purposes  there  cannot  be  an  exact  exclusion  or  inclu- 
sion of  persons  and  things.  Bearing  these  considerations  in  mind  ws 
can  solve  the  question  in  controversy.  There  are  three  main  classes 
in  the  Illinois  statute,  the  first  and  second  being  based,  respectively, 
on  lineal  and  collateral  relationship  to  the  testator  or  intestate^  and 
the  third  being  eomposed  of  strangers  to  his  blood  and  distant  rela- 
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tivet.  The  latter  is  again  divided  into  four  sabelasseg  dependent 
apon  the  amount  of  the  estate  reeeiyed.  The  first  two  elasses,  there- 
fore, depend  on  substantial  differences,  differeneet  which  maj  dis- 
tinguish them  from  each  other  and  them  or  either  of  them  ftom  the 
ether  class — differences,  therefore,  which  'bear  a  just  and  proper  re- 
lation to  the  attempted  classification/  •  .  •  .  And  if  the  constituents 
of  each  class  are  affected  alike,  the  rule  of  equality  prescribed  bj  the 
eases  is  satisfied.  In  other  words,  the  law  operates  'equally  and  uni- 
formly upon  all  persons  in  similar  circumstances/  •  •  .  •  Nor  do  the 
exemptions  of  the  statute  render  its  operation  unequal  within  the 

meaning  of  the  fourteenth  amendment The  proyisions  of  the 

statute  in  regard  to  the  tax  en  legacies  to  strangers  to  the  blood  of 

an   intestate    need    further    comment There    are    four   classes 

created,  and  manifestly  there  is  equality  between  the  members  of 
each  class.  Inequality  is  only  found  by  comparing  the  members  of 
one  class  with  those  of  another.  It  is  illustrated  by  appellant  as  fol- 
lows: One  who  receiyes  a  legacy  of  $10,000  pays  three  per  cent,  or 
$300,  thus  receiying  $9,700  net,  while  one  receiying  a  legacy  of 
$10,001  pays  four  per  cent  on  the  whole  amount,  or  $400.04,  thus  re- 
ceiying  $9,600.96,   or   $99.04   less   than   the   one   whose   legacy   was 

actually    one    dollar   less   valuable If    there   is   unsoundness   it 

must  be  in  the  classification.  The  members  of  each  class  are  txeated 
alike;  that  is  to  say,  all  who  inherit  $10,000  are  treated  alike — ^all 
who  inherit  any  other  sum  are  treated  alike.  There  is  equality,  there- 
fore, within  the  classes.  If  there  is  inequality  it  must  be  because  the 
members  of  a  class  are  arbitrarily  made  such  and  burdened  as  such 

upon  no  distinctions  justifying  it But  neither  case  can  be  said 

to  be  contrary  to  the  rule  of  equality  of  the  fourteenth  amendment. 
That  rule  does  not  require,  as  we  have  seen,  exact  equality  of  taxa- 
tion. It  only  requires  that  the  law  imposing  it  shall  operate  on  all 
alike  under  the  same  circumstances.  The  tax  is  not  on  money;  it  is 
on  the  right  to  inherit,  and  hence  a  condition  of  inheritance,  and  it 
may  be  graded  according  to  the  yalue  of  that  inheritance.  The  con- 
dition is  not  arbitrary  because  it  is  determined  by  that  yalue;  it 
is  not  unequal  in  operation  because  it  does  not  levy  the  same  per- 
centage on  eyery  dollar;  does  not  fail  to  treat  'all  alike  under  like 
circumstances  and  conditions,  both  in  the  priyilege  conferred  and  the 
liabilities  imposed/" 

And  in  Billings  y.  Illinois,  188  XT.  8.  97,  23  Sup.  Ct.  Bep.  272, 
47  L.  ed.  400,  it  was  assigned  as  error  "that  the  statute  is  in  con- 
trayention  of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States  of  America,  in  that  the  classification  of  life  tenants  is 
arbitrary  and  unreasonable,  and  denies  to  the  plaintiffs  in  error,  as 
life  tenants,  the  equal  protection  of  the  laws;  because  the  statute,  as 
interpreted  and  enforced  by  the  state  courts,  taxes  life  estates  where 
the  remainder  is  to  lineals,  but  does  not  tax,  and  expressly  exempts, 
similar  life  estates  where  the  remainder  is  to  collaterals  or  to  strangers 

in  blood If  there  had  been  a  proper  classification  there  could 

not  hayo  been  the  denial  of  the  equal  protection  of  the  laws,  and  we. 
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therefore,  expressed  (in  Mmgoon  t.  Sliiiou  Bank)  mad  {Dastrmted  fhm 
prineiple  npoB  which  it  should  be  based.  We  odd  it  was  established 
hj  eases  that  elassifleatioB  most  be  based  ea  sosm  reaaoaable  gniaad. 
It  eoald  aet  be  a  'aiere  arbitrarjr  seleetiea.'  Bat  what  is  the  test  ef 
aa  arbitraij  seleetioat  It  is  diiBeolt  to  exhibit  it  precisclj  ia  a  fea- 
eral  role.  Classificatioa  is  essentiallj  the  same  ia  law  aa  it  is  ia  other 
departmeats  of  kaowledge  or  practice.  It  is  the  groapiair  of  thiags  ia 
speenlatioa  or  praetiee,  becanse  thej  'agree  with  oae  aaother  ia  cer- 
taia  particalars  aad  dilfer  from  other  thiags  ia  those  same  particalais^' 
Thiags  may  have  very  direrse  qualities  aad  jet  be  aaited  ia  a  class. 
They  Biaj  have  rtry  siaiilar  qualities  aad  yet  be  east  ia  dilfereat 
classes.  ....  If  the  purpose  is  withia  the  legal  powers  of  the  leg- 
islature, aad  the  elassiilcatioa  made  has  relatioa  to  that  purpose  (ex- 
cludes ao  persoBs  or  objects  that  are  affected  bj  the  purpose,  iacludes 
all  that  are),  logically  speakiag,  it  will  be  appropriate;  l^allj  speak- 
iag,  a  law  based  upoa  it  will  have  equalitj  of  operatioa.  ....  Ua- 
doubtedly,  life  teaants,  regarded  simplj  as  persoas,  mmj  be  ia  legal 
coatemplatioa  the  same;  estates  for  life,  regarded  simplj  as  estates 
with  their  attributes,  also  ia  legal  coatemplatioa,  aiaj  be  said  to  be 
the  same,  but  that  is  aot  all  that  is  to  be  coasidered,  aor  is  it  de- 
termiaatiTe.  We  must  regard  the  power  of  the  state  over  testate  aad 
intestate  dispositioas  of  property,  its  power  to  create  aad  liaiit  estates, 
aad,  as  resultiag,  its  power  to  impose  coaditioas  upoa  their  traasfer 
or  devoIutioa«  It  is  upoa  this  power  that  iaheritaaee  tax  laws  are 
based,  aad  we  said,  ia  the  Magoua  case,  that  the  power  could  be  ex- 
ercised bj  distiaguishiag  betweea  the  liaeal  aad  collateral  relatiTes 
of  a  testator.  There  the  amouat  of  tax  depeaded  upoa  him  who  im- 
mediate! j  receiyed;  here  the  existeace  of  the  tax  depeads  upoa  him 
who  ultimatelj  receives.  That  caa  make  ao  diifereaee  with  the  power 
of  the  state.  No  discriminatioa  beiag  exercised  ia  the  creatioa  ef 
the  class,  equalitj  is  observed.  Crossing  the  liaes  of  the  classes 
created  bj  the  statute,  discrimiaatioas  maj  be  exhibited,  but  withia 
the  classes  there  is  equalitj." 

f.  Dlscriminatioii  Between  BelativaSd — ^The  legislature  is  eompeteat^ 
ia  imposing  inheritance  taxes,  to  discriminate  betweea  liaeal  aad 
collateral  relatives,  exempting  the  former  entirelj  or  imposing  upoa 
them  charges  less  burdensome  than  upon  the  collaterals;  it  maj  like- 
wise discriminate  against  strangers  to  the  blood  of  the  decedent.  This 
question  of  discrimination  between  persons  of  different  degrees  of  re- 
lationship is  one  of  legislative  discretion,  limited,  if  at  all,  onlj  bj 
the  rale  of  reasonableness  and  propriety;  and  the  vaUditj  of  stat* 
utes  providing  for  such  discrimination  has  frequentlj  been  recogaiaed. 
The  classificatioa  thus  effected  is  in  accord  with  general  sentiment^ 
and  doea  not  offend  the  constitutional  rule  of  uniformitj  and  equal- 
ity:  Estate  of  Wilmerding,  117  Cal.  281,  49  Pac.  181;  Estate  of  Camp- 
bell, 143  Cal.  623,  77  Pac.  674;  Estate  of  Magnes,  32  Colo.  527,  77 
Pac.  853;  Appeal  of  Nettleton,  76  Conn.  235,  56  Atl.  565;  Billings  v. 
Bute,  189  111.  472,  59  N.  £.  798,  59  L.  B.  A.  807;  Booth  v.  Commoa- 
wealth  (Ky.),  113  8.  W.  61;  State  v.  Hamlin,  86  Me.  495,  41  Am.  St. 
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Bap.  569,  80  AfL  76,  25  L.  B.  A.  632;  TjBon  t.  State,  28  Md.  577; 
State  ▼.  Dalrymple,  70  Md.  294,  17  Atl.  82,  8  L.  B.  A«  372;  Minot  v. 
Winthrop,  162  Mass.  118,  38  N.  E.  512,  26  L.  B.  A.  259;  Frothingham 
▼.  ShaWy  175  Mass.  59,  78  Am.  St.  Bep.  475,  55  N.  E.  623;  Unioii 
Trust  Co.  y.  Wayne  Probate  Judge,  125  Mich.  487,  84  N.  W.  1101; 
SUte  ▼.  BazUle,  97  Minn.  11,  106  N.  W.  93,  6  L.  B.  A.,  N.  S.,  732; 
SUte  v.  Yanee,  97  Minn.  532,  106  N.  W.  98;  Drew  t.  Tift,  79  Minn« 
175,  75  Am.  St  Bep.  446,  81  N.  W.  839,  47  L.  B.  A.  525;  State  ▼. 
Henderson,  160  Mo.  190,  60  S.  W.  1093;  Gelsthorpe  ▼.  Famell,  20 
Mont.  299,  51  Pae.  267,  39  L.  B.  A.  170;  Thompson  v.  Kidder,  74  N. 
H.  89,  65  Atl.  392;  Estate  of  MePherson,  104  N.  Y.  306,  58  Am.  Bep. 
502,  10  N.  E.  685;  Estate  of  Keenej,  194  N.  Y.  281,  87  N.  E.  428; 
Pollen  v.  Commissioners  of  Wake  Co.,  66  N.  C.  361;  Hagertj  v.  State, 
55  Ohio,  613,  45  N.  E.  1046;  State  ▼.  Alston,  94  Tenn.  674,  30  S.  W. 
750,  28  L.  B.  A.  178;  Ejre  ▼.  Jacob,  14  Qratt.  422,  72  Am.  Dee.  367; 
State  ▼.  Clark,  30  Wash.  439,  71  Pae.  20;  Nonnemaeher  y.  State,  129 
Wis.  190,  108  N.  W.  627,  9  L.  B.  A.,  N.  S.,  121;  WaUace  y.  Mjers,  38 
Fed.  184,  4  L.  B.  A.  171;  Magoun  y.  Dlinois  Trust  etc.  Bank,  170  U. 
S.  283,  18  Snp.  Ct.  Bep.  594,  42  L.  ed.  1037.  And  the  eqoal  protection 
of  the  laws  is  not  denied  bj  a  statute  which  subjects  to  the  burdens 
of  an  inheritance  tax  the  brothers  and  sisters  of  a  decedent,  while 
exempting  therefrom  strangers  to  the  blood,  such  as  the  wife  or 
widow  of  a  son  or  the  husband  of  a  daughter  of  the  decedent:  Estate 
of  Campbell,  143  Cal.  627,  77  Pae.  674;  affirmed  in  200  U.  S.  87,  26 
Sup.  Ct.  Bep.  182,  50  L.  ed.  382. 

Said  the  supreme  court  of  the  United  States  in  the  last  case:  "The 
eontention  is  that  the  assailed  law  of  California  was  repugnant  to 
the  fourteenth  amendment,  because  it  subjected  to  the  burdens  of 
an  inheritance  tax  or  charge  brothers  and  sisters  of  a  decedent,  and 
did  not  subject  to  anj  burden  such  strangers  to  the  blood  as  the  wife 
or  widow  of  a  son  or  the  husband  of  a  daughter  of  a  decedent.  We 
do  not  stop  to  refer  in  detail  to  the  many  forms  of  argument  bj  which 
the  contention  is  sought  to  be  sustained,  but  content  onrselyes  with 
stating  that,  whateyer  be  the  form  in  which  the  propositions  relied 
on  are  adyanced,  thej  all  reduce  themselyes  to,  and  must  depend  upon, 
the  soundness  of  the  contention  that  the  fourteenth  amendment  com- 
pels  the  states,  in  leyying  inheritance  taxes,  and,  a  fortiori,  in  regu- 
lating inheritances,  to  conform  to  blood  relationship.  That  is  to  say, 
in  their  last  analysis  all  the  arguments  depend  upon  the  proposition 
that  the  fourteenth  amendment  has  taken  awaj  from  the  states  their 
power  to  regulate  the  passage  of  property  bj  death  or  the  burdens 
which  may  be  imposed  resulting  therefrom,  because  that  amendment 
confines  the  states  absolutely,  both  as  to  the  passage  of  such  prop- 
erty and  as  to  tho  burdens  imposed  thereon,  to  the  rule  of  blood  re- 
lationahip.  To  state  the  proposition  is  to  answer  it.  Its  unsoundness 
is  demonstrated  by  preyious  decisions  of  this  court:  Magoun  y.  Illinoia 
Trust  etc.  Bank,  170  IT.  S.  283,  18  Sup.  Ct.  Bep.  594,  43  L.  ed.  1037; 
Orient  Ins.  Co.  y.  Daggs,  172  IT.  S.  557,  19  Sup.  Ct.  Bep.  281,  43  L. 
•d.  558.    It  ia  true  that  in  the  first  of  the  cited  cases  it  was  axpresilj 
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declared  or  impliedlj  recognized  that  in  the  exercise  bj  a  state  ef 
its  undoubted  power  to  regulate  the  burdens  which  might  be  imposed 
on  the  passage  of  property  by  death,  a  case  might  be  conceived  of 
where  a  burden  would  be  so  arbitrary  as  to  amount  to  a  denial  of  the 
equal  protection  of  the  laws.  But  this  suggestion  did  not  imply  that 
the  efTect  of  the  fourteenth  amendment  was  to  control  the  states  in 
the  exercise  of  their  plenary  authority  to  regulate  inheritances  and 
to  determine  the  persons  or  objects  upon  which  an  inheritance  burden, 
should  be  imposed.  In  this  case  there  can  be  no  doubt,  if  the  right  of 
a  state  be  conceded  to  select  the  persons  who  may  inherit  or  upon 
whom  the  burden  resulting  from  an  inheritance  may  be  imposed,  the 
complaint  against  the  statute  is  entirely  without  merit.  The  whole 
case,  therefore,  must  rest  upon  the  assumption  that  because  the  state 
of  California  has  not  followed  the  rule  of  blood  relationship,  but  as  to 
particular  classes  has  applied  the  rule  of  affinity  by  marriage,  there- 
fore the  constitutional  provision  guaranteeing  the  equal  protection  of 
the  laws  was  violated.  But,  unless  the  effect  of  the  fourteenth  amend- 
ment was  inexorably  to  limit  the  states  in  enacting  inheritance  laws 
to  the  rule  of  blood  relationship,  such  a  regulation  plainly  involved 
the  exercise  of  legislative  discretion  and  judgment,  with  which  the 
fourteenth  amendment  did  not  interfere.  Such  a  regulation  cannot  in 
reason  be  said  to  be  an  exercise  of  merely  arbitrary  power.  To  il- 
lustrate: It  assuredly  would  not  be  an  arbitrary  exercise  of  power  for 
a  state  to  put  in  one  class,  for  the  purpose  of  inheritance  or  the  bur- 
dening of  the  privilege  to  inherit,  all  blood  relatives  to  a  designated 
degree,  excluding  brothers  and  sisters,  and  to  place  all  other  and  more 
remote  blood  relatives.  Including  brothers  and  sisters,  in  a  second 
class  along  with  strangers  to  the  blood.  This  being  true,  it  cannot, 
without  causing  the  equality  clause  of  the  fourteenth  amendment  to 
destroy  the  powers  of  the  states  on  a  subject  of  a  purely  local  char- 
acter, be  held  that  a  classification  which  takes  near  relatives  by 
marriage  and  places  them  in  a  class  with  lineal  relatives  is  so  ar- 
bitrary as  to  transcend  the  limits  of  governmental  power.  If  this 
were  not  true,  state  legislation  preferring  a  wife  in  the  distribution 
of  the  estate  of  her  husband  to  a  brother  or  sister  of  the  husband 
would  be  void  as  repugnant  to  the  fourteenth  amendment.  So,  also, 
would  be  the  provision  in  the  California  statute  we  are  considering, 
preferring  an  adopted  child  of  a  decedent  to  a  brother  or  sister. 
With  the  motives  of  public  policy  which  may  induce  a  state  to  prefer 
near  relatives  by  affinity  to  collateral  relatives,  we  are  not  concerned, 
since  the  fourteenth  amendment  does  not  deprive  a  state  of  the  power 
to  regulate  and  burden  the  right  to  inherit,  but  at  the  most  can  only 
be  held  to  restrain  such  an  exercise  of  power  as  would  exclude  the 
conception  of  judgment  and  discretion,  and  which  would  be  so  ob- 
viously arbitrary  and  unreasonable  as  to  be  beyond  the  pale  of  govern- 
mental authority'':  Campbell  v.  California,  200  U.  8.  87,  26  Sup.  Ct 
Bep.  182,  50  L.  ed.  382. 

g.    Discrimination  Against  Nonresidents. — A  collateral  inheritance 
tax  law  exempting  nephews  and  nieces  of  the  decedent  who  are  resi* 
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dents  of  the  state  is  not  nneonstitutional  as  violating  the  rule  "that 
the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and 
immnnities  as  the  citizens  in  the  several  states":  Estate  of  Johnson, 
139  Cal.  532,  96  Am.  St.  Rep.  161,  73  Pac.  424,  overruling  Estate  of 
Mahonejy  133  Cal.  180,  85  Am.  St.  Bep.  155,  65  Pac.  389.  But  see 
Estate  of  Stanford,  126  Cal.  112,  54  Pac.  259,  58  Pac.  462,  45  L.  B.  A. 
788.  And  a  statute  excluding  foreign  corporations  from  the  exemp- 
tion of  a  tax  on  devises  to  charities  does  not  abridge  the  privileges  or 
immunities  of  the  citizens  of  the  United  States,  nor  deny  the  equalitj 
of  the  laws:  Estate  of  Speed,  216  HI.  23,  108  Am.  St.  Bep.  189,  74 
N.  E.  809,  affirmed  in  203  U.  S.  553,  27  Sup.  Ct.  Bep.  171,  51  L.  ed. 
314;  Humphreys  v.  State,  70  Ohio  St.  67,  101  Am.  St.  Bep.  888,  70 
N.  E.  957,  65  L.  B.  A.  776. 

iL  Exemption  of  Estates  of  Limited  Value. — ^Most,  if  not  all,  in- 
heritance tax  laws  exempt  from  their  operation  estates  below  a  cer- 
tain value.  There  is  no  constitutional  objection  to  this  form  of 
inequality;  the  validity  of  the  statutes  creating  such  exemption  has 
been  recognized  repeatedly:  Estate  of  Wilmerding,  117  Cal.  281,  49 
Pac  181;  Estate  of  Stanford,  126  Cal.  112,  54  Pac.  259,  58  Pac.  462, 
45  L.  B.  A.  788;  Estate  of  Magnes,  32  Colo.  527,  77  Pac.  853;  Appeal 
of  Nettleton,  76  Conn.  235,  56  Atl.  565;  Ferry  v.  Campbell,  110  Iowa, 
290,  81  S.  W.  604,  50  L.  B.  A.  92;  State  v.  Hamlin,  86  Me.  495,  41 
Am.  St.  Bep.  569,  30  Atl.  76,  25  L.  B.  A.  632;  Minot  v.  Winthrop, 
162  Mass.  113,  38  N.  £.  512,  26  L.  B.  A.  259;  Union  Trust  Co.  v. 
Wayne  Probate  Judge,  125  Mich.  487,  84  K.  W.  1101;  Qelsthorpe  v. 
Furnell,  20  Mont.  299,  51  Pac.  267,  39  L.  B.  A.  170;  PuUen  v.  Com- 
missioners of  Wake  Co.,  66  N.  C.  361;  State  v.  Quilbert,  70  Ohio  St. 
229,  71  N.  E.  636;  State  v.  Alston,  94  Tenn.  674,  30  S.  W.  750,  28 
L.  B.  A.  178;  Estate  of  Hickok,  78  Vt.  259,  62  Atl.  724;  State  v. 
Clark,  30  Wash.  439,  71  Pac.  20;  High  v.  Coyne,  93  Fed.  450.  See, 
however.  Black  ▼•  State,  113  Wis.  205,  90  Aul  St.  Bep.  853,  89  N. 
W.  522. 

L  Exemption  of  Charities. — The  exemption  from  inheritance  taxa- 
tion of  gifts  to  charitable,  educational,  or  religious  institutions,  while 
perhaps  of  doubtful  expediency,  is  a  matter  committed  to  the  discre- 
tion of  the  legislature;  and  all,  or  nearly  all,  of  the  American  stat- 
utes contain  this  exemption,  and  their  constitutionality  has  not,  it  is 
believed,  ever  been  denied.  The  Missouri  statute,  imposing  a  col- 
lateral inheritance  tax,  but  exempting  bequests  for  charities  without 
limiting  the  amount  thereof,  does  not  violate  the  provisions  of  the 
constitution  of  that  state  which  prohibits  laws  exempting  property 
held  for  charitable  purposes  from  taxation  in  excess  of  a  specified 
amount,  for  an  inheritance  tax  is  not  a  tax  on  property:  State  v. 
Henderson,  160  Mo.  190,  60  S.  W.  1093. 

J.  Progressive  Bate  of  Taxation. — The  progressive  theory  of  in- 
heritance taxation,  whereby  the  tax  rate  is  made  to  increase  with  the 
value  of  the  estate  transmitted,  has  come  into  especial  prominence 
•Lneo  its  adoption  by  Great  Britain  in  the  finance  act  of  1894.    In 
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some  of  the  Ameriean  ttatet  the  progressiye  rate  if  applied  to  both 
direct  and  collateral  heire,  while  in  others  it  ii  applied  onlj  to  dii- 
tant  relatives  and  strangers.  Although  this  STstem  of  taxation  results 
in  a  measure  of  inequalitj,  it  is  supported  bj  the  authorities  gen- 
erally, and  is  not  repugnant  to  constitutional  principles.  Authority 
to  make  the  tax  progressive  in  accordance  with  the  size  of  the  estate 
is  based  upon  the  wholesome  doctrine  that  the  ability  to  pay  is  the 
true  basis  of  all  taxation:  Estate  of  Magnes,  32  Colo.  527,  77  Pae. 
853;  Appeal  of  Nettleton,  76  Conn.  235,  56  AtL  665;  Kochersperger 
v.  Drake,  167  Bl.  122,  47  N.  E.  821,  41  L.  B.  A.  446;  Union  Trust  Co. 
v.  Durfee,  125  Mich.  487,  84  N.  W.  1101;  State  ▼.  Bazille,  97  Minn. 
11,  106  N.  W.  93,  6  L.  B.  A.,  N.  8.,  732;  State  v.  Henderson,  160  Mo. 
190,  60  S.  W.  1093;  State  v.  Yinsonhaler,  74  Nelt.  875,  105  N.  W. 
472;  Morris'  Estate,  138  N.  C.  259,  50  S.  E.  682;  State  t.  Clark,  80 
Wash.  439,  71  Pae.  20;  Nunnemacher  v.  State,  129  Wis.  190,  180  N.  W. 
627,  9  L.  B.  A.,  N.  S.,  121.  When  the  validity  of  a  progressive  tax  im- 
posed by  federal  government  was  challenged  in  Knowlton  v.  Moore, 
178  U.  S.  41,  20  Sup.  Ct.  Bep.  747,  44  L.  ed.  969,  the  supreme  court 
observed:  ''The  review  which  we  have  made  exhibits  the  fact  that 
taxes  imposed  with  reference  to  the  ability  of  the  person  upon  whom 
the  burden  is  placed  to  bear  the  same  have  been  levied  from  the 
foundation  of  the  government.  So,  also,  some  authoritative  thinkers 
and  a  number  of  economic  writers  contend  that  a  progressive  tax  is 
more  just  and  equal  than  a  proportional  one.  In  the  absence  of  con- 
stitutional limitation,  the  question  whether  it  is  or  is  not  is  legislative 
and  not  judicial.  The  grave  consequences  which  it  is  asserted  must 
arise  in  the  future,  if  the  right  to  levy  a  progressive  tax  be  recog- 
nized, involves  in  its  ultimate  aspect  the  mere  assertion  that  free  and 
representative  government  is  a  failure,  and  that  the  grossest  abuses 
of  power  are  foreshadowed  unless  the  courts  usurp  a  purely  legislative 
function.  If  a  case  should  ever  arise  where  an  arbitrary  and  con- 
fiscatory exaction  is  imposed  bearing  the  guise  of  a  progressive  or 
any  other  form  of  tax,  it  will  be  time  enough  to  consider  whether  the 
judicial  power  can  afford  a  remedy  by  applying  inherent  and  funda- 
mental principles  for  the  protection  of  the  individual,  even  though 
there  be  no  express  authority  in  the  constitution  to  do  so.  That  the 
law  which  we  have  construed  affords  no  ground  for  the  contention 
that  the  tax  imposed  is  arbitrary  and  confiscatory  is  obvious." 

in.    Gonstructioa  and  Interpretation  of  Inheritance  Tax  Lawa. 

a.  Strict  or  Liberal  Construction  of  Statute. — ^It  would  seem  clear 
that  inheritance  tax  statutes  should  be  given  a  reasonable  and  liberal 
interpretation  with  a  view  to  effectuate  the  intention  of  the  legisla- 
ture; and  some  courts  have  so  expressed  themselves:  State  v.  Badlle, 
97  Minn.  11,  106  N.  W.  93,  6  L.  B.  A.,  N.  S.,  732;  State  v.  Vance,  97 
Minn.  532,  106  N.  W.  98;  Estate  of  Gordon,  186  N.  Y.  471,  79  N.  R 
722,  10  L.  B.  A.,  N.  S.,  1089.  Numerous  authorities  have,  however, 
without  putting  forth  any  reason  therefor,  asserted  that  such  laws 
should  be  construed  strictly  against  the  government  and  liberally  in  far 
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Tor  of  the  taxpayer;  that  the  goyernment  is  bonnd  to  ezpresi  its  inten- 
tion to  tax  in  clear  and  nnambiguous  language;  and  that  in  ease  of 
donbt  or  ambiguity  arising  on  the  terms  of  the  statute,  vwerj  intend- 
ment is  indulged  against  the  taxing  power:  People  v.  Koenig,  37  Colo. 
283, 85  Pae.  1129;  Matter  of  Stewart,  131 N.  T.  274, 30  N.  E.  184,  14  L. 

B.  A.  836;  Estate  of  Harbeck,  161  N.  Y.  211,  55  N.  E.  850;  Estate  of 
Kimberly,  27  App.  Diy.  470,  50  N.  Y.  Supp.  586;  Estate  of  Kerr, 
159  Pa.  612,  28  Atl.  354;  Eidman  ▼.  Martinez,  184  U.  8.  578,  22  Sup. 
Ct.  Bep.  515,  46  L.  ed.  697;  Disston  ▼.  McClain,  147  Fed.  114,  77 

C.  C.  A.  340;  Lynch  v.*  Union  Trust  Co.,  164  Fed.  161. 

But  whatever  the  courts  may  have  said  on  this  question,  they  have, 
in  fact,  generally  given  inheritance  tax  statutes  a  liberal  construction 
in  favor  of  the  government  by  subjecting  to  taxation  every  transfer 
that  could  reasonably  be  brought  within  the  purview  of  the  law,  as 
the  decisions  will  hereinafter  abundantly  attest.  Said  the  New  York 
court  of  appeals  in  Estate  of  Gordon,  186  N.  Y.  471,  79  N.  E.  722, 
10  L.  B.  A.  1089:  "It  was  undoubtedly  the  intent  of  the  legislature 
that  the  statute  under  consideration  should  be  liberally  construed, 
to  the  end  of  taxing  the  transfer  of  all  property  which  fairly  and 
reasonably  could  be  regarded  as  subject  to  the  same,  and  this  court 
has  unequivocally  placed  itself  upon  record  in  favor  of  construing 
the  statute  in  the  light  of  such  intent."  This  language  correctly  re- 
flects the  attitude  of  the  New  York  courts  and  legislature  on  this 
question,  for  it  seems  to  have  been  the  policy  of  that  state  to  exert  its 
taxing  power  over  inheritance  to  the  utmost  and  to  allow  no  trans- 
fers to  escape  the  imposition  of  a  tax  unless  the  statute  clearly 
exempts  them.  Some  courts  have  said  that  the  rule  of  strict  inter- 
pretation should  be  applied  to  exemptions  as  well  as  to  impositions 
(Estate  of  Bull,  153  Cal.  715,  96  Pac.  366;  English  v.  Crenshaw,  120 
Tenn.  531,  127  Am.  St.  Bep.  1025,  110  S.  W.  210),  which  in  effect  is 
simply  giving  the  general  inheritance  tax  statute  a  liberal  interpreta- 
tion in  favor  of  the  state. 

b.  Law  OoTeming  Tax— Betrospective  OperatioiL — The  rights  and 
obligations  of  all  parties  in  regard  to  the  payment  of  an  inheritance 
tax  are  ordinarily  determinable  as  of  the  time  of  the  death  of  the 
decedent.  The  statute  imposing  the  tax  usually  has  no  retrospective 
operation,  and  does  not  apply  to  estates  in  course  of  settlement  or  to 
property  that  has  vested  in  the  beneficiaries  at  the  time  the  law  goes 
into  effect:  Estate  of  Woodward,  153  Cal.  39,  94  Pac.  242;  Gilbertson 
v.  Ballard,  125  Iowa,  420,  101  N.  W.  108;  Winn  v.  Schenk,  33  Ky. 
Law  Bep.  615,  110  S.  W.  827;  Succession  of  Deyraud  (La.),  9  Bob. 
857;  Succession  of  Becker,  118  La.  1056,  43  South*  701;  Succession 
of  Westfeldt,  122  La.  836,  48  South.  281;  Howe  v.  Howe,  179  Mass. 
546,  61  N.  E.  225,  55  L.  B.  A.  626;  McCurdy  v.  McCurdy,  197  Mass. 
248,  83  N.  E.  881;  State  v.  Probate  Court  of  Washington  County, 
102  Minn.  268,  113  N.  W.  888;  Carter  v.  Whitcomb,  74  N.  H.  482,  69 
Atl.  779,  17  L.  B.  A.,  N.  S.,  733;  Estate  of  Hartman,  70  N.  J.  Eq. 
664,  62  Atl.  560;  Matter  of  Pell,  171  N.  Y.  48,  89  Am.  St.  Bep.  791, 
68  N.  £.  789,  57  L.  B.  A.  640;  Matter  of  Lansing,  182  N.  Y.  238,  74 
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N.  E.  882;  Estate  of  Bamsdill,  190  N.  Y.  492,  83  N.  E.  584,  18  L.  H 
A.,  N.  S.,  946;  In  re  Forsyth,  10  Misc.  Bep.  477,  32  N.  Y.  Supp.  175; 
Pennsylvania  Go.  for  Ins.  etc.  ▼.  McLain,  105  Fed.  367,  affirmed  in 
108  Fed.  618.  It  has  been  held  that  a  statute  imposing  a  collateral 
inheritance  tax  does  not  apply  to  property  devised  by  one  who  dies 
before  the  statute  takes  effect,  but  whose  will  is  not  filed  for  pro- 
bate until  after  that  time:  In  re  Collateral  Inheritance  Tax,  88  He. 
687,  84  AtL  530;  and  that  personal  property  of  a  nonresident  who 
dies  before  the  tax  law  becomes  operative  is  not  subject  thereto, 
although  the  property  remains  within  the  state  until  after  that  time; 
Estate  of  Petit,  65  App.  Div.  30,  72  N.  Y.  Supp.  469,  affirmed  in  171 
N.  Y.  654,  63  N.  E.  1121. 

An  estate  which  has  vested  before  the  enactment  of  transfer  tax 
atatutes  is  not  subject  to  the  tax:  In  re  Haggerty,  112  N.  Y.  Supp. 
1017,  128  App.  Div.  479;  affirmed  in  194  N.  Y.  550,  87  N.  E.  1120; 
Commonwealth  v.  Stoll  (Ky.),  114  S.  W.  279.  Indeed,  a  statute  im- 
posing a  succession  or  transfer  tax  upon  estates  which  vested  prior  to 
its  enactment  has  been  declared  unconstitutional,  as  diminishing  the 
value  of  vested  estates,  impairing  the  obligation  of  contract,  and 
taking  private  property  for  public  use  without  compensation:  Matter 
of  Pell,  171  N.  Y.  48,  89  Am.  St.  Bep.  791,  63  N.  E.  789,  57  L.  B.  A. 
540. 

It  may  seem  that  after  the  title  to  the  property  has  vested  in  heirs 
or  devisees  upon  the  death  of  their  ancestors  free  from  any  inheritance 
tax,  that  an  attempt  by  the  legislature  thereafter  to  impose  such  a 
tax  would  be  opposed  to  constitutional  principles.  And  yet  if  the  im- 
position of  an  inheritance  tax  is  regarded  simply  as  an  incident  to 
the  administration  of  estates,  it  would  seem  clear  that  the  legislature 
has  authority  to  put  in  operation  such  a  tax  after  the  death  of  the 
decedent  but  before  the  estate  is  distributed.  In  fact,  it  has  been 
held  that  an  inheritance  tax  can  be  imposed  pending  the  aettlement 
of  estates  and  prior  to  delivery  to  the  distributees,  without  inter- 
fering with  vested  rights  or  violating  the  rule  of  due  process  of  law: 
Succession  of  Levy,  115  La.  377,  39  South.  37,  8  L.  B.  A.,  N.  S.,  1180, 
affirmed  in  Cahen  v.  Brewster,  203  U.  S.  543,  27  Sup.  Ct.  Bep.  174,  51 
L.  ed.  313;  Succession  of  Stauffer,  119  La.  66,  43  South.  928;  Gels- 
thorpe  v.  Furnell,  20  Mont.  299,  51  Pac.  267,  39  L.  B.  A.  170;  Estate 
of  Vanderbilt,  50  App.  Div.  246,  63  N.  Y.  Supp.  1079,  affirmed  in 
163  N.  Y.  597,  57  N.  E.  1127;  Estate  of  Short,  16  Pa.  63;  Estate  of 
Howard,  80  Vt.  489,  68  Atl.  513.  The  Iowa  court  admits  that  this 
is  true  in  regard  to  personal  property,  but  doubts  whether  it  can  be 
applied  to  real  estate,  under  the  common-law  notion,  still  prevalent 
in  some  jurisdictions,  that  real  property  vests  in  the  heirs  instantly 
on  the  death  of  the  ancestor,  while  personal  property  is  held  in  abey- 
ance in  the  hands  of  the  executor  or  administrator:  Ferry  v.  Camp- 
bell, 110  Iowa,  290,  81  N.  W.  604,  50  L.  B.  A.  92;  Herriott  v.  Potter, 
115  Iowa,  648,  89  N.  W.  91. 

Said  the  supreme  court  of  the  United  States  in  Cahen  v.  Brewster, 
203  U.  S.  543,  27  Sup.  Ct  Bep.  174,  61  L.  ed.  313:  "The  tax  waa  d** 
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fined  in  the  Perkins  eaie,  163  IT.  S.  625,  16  Snp.  Ct.  Bep.  1073,  41  L. 
ed.  287,  to  be  'not  a  tax  upon  the  property  itself,  but  upon  its  trans- 
mission hj  will  or  dissent';  and  in  the  Magoun  ease,  170  IT.  8.  283, 
18  8up.  Ct.  Bep.  594,  42  L.  ed.  1037,  'not  one  on  property,  but  one 
on  the  succession.'  In  Knowlton  y.  Moore,  178  U.  S.  41,  20  Sup.  Ct. 
Bep.  747,  44  L.  ed.  969,  it  was  said  that  such  taxes  'rest  in  their 
essence  upon  the  principle  that  death  is  the  generating  source  from 
which  the  particular  taxing  power  takes  its  being,  and  that  it  is 
the  power  to  transmit,  or  the  transmission  from  the  dead  to  the  living, 
on  which  such  taxes  are  more  immediately  rested.'  But  these  defini- 
tions were  intended  only  to  distinguish  the  tax  from  one  on  property, 
and  it  was  not  intended  to  be  decided  that  the  tax  must  attach  at 
the  instant  of  the  death  of  a  testator  or  intestate.  In  other  words, 
we  defined  the  nature  of  the  tax;  we  did  not  prescribe  the  time  of 
its  imposition.  To  have  done  the  latter  would  have  been  to  prescribe 
a  rule  of  succession  of  estates,  and  usurp  a  power  we  did  not  and  do 
not  possess.  There  is  nothing,  therefore,  in  those  cases  which  restrains 
the  power  of  the  state  as  to  the  time  of  the  imposition  of  the  tax. 
It  may  select  the  moment  of  death,  or  it  may  exercise  its  power  dur- 
ing any  of  the  time  it  holds  the  property  from  the  legatee.  It  is  not,' 
we  said  in  the  Perkins  case,  163  U.  S.  625,  16  Sup.  Ct.  Bep.  1073,  41 
L.  ed.  287,  'until  it  has  yielded  its  contribution  to  the  state  that  it 
becomes  the  property  of  the  legatee':  See,  also.  Carpenter  v.  Penn- 
sylvania, 17  How.  456,  15  L.  ed.  127";  Cahen  y.  Brewster,  203  U.  & 
552,  27  Sup.  Ct.  Bep.  174,  51  L.  ed.  313.  This  decision  was  rendered 
of  the  statute  of  Louisiana,  and  under  the  law  of  that  state  the  lega- 
cies in  question  passed  to  the  legatees  upon  the  death  of  the  testator. 

c.  Law  Ooveming  Estates  in  Bamainder. — ^Estates  in  remainder 
are  taxable  as  of  the  time  of  the  death  of  the  donor,  notwithstand- 
ing the  actual  possession  or  enjoyment,  by  the  beneficiary  is  postponed 
until  the  expiration  of  the  life  estate  and  may  perhaps  fail  entirely; 
and  if  there  is  no  statute  imposing  a  tax  at  the  time  of  such  death, 
the  transfer  is  immune  from  taxation:  Miller  v.  McLaughlin,  141 
Mich.  425,  104  N.  W.  777;  Estate  of  PeU,  171  N.  Y.  48,  89  Am.  St. 
Bep.  791,  63  N.  E.  789,  57  L.  B.  A.  540;  Estate  of  Langdon,  11  App. 
Div.  220,  43  N.  Y.  Supp.  419;  Estate  of  Craig,  97  App.  Div.  289,  89 
N.  Y.  Supp.  971;  Estate  of  Backhouse,  110  App.  Div.  737,  96  N.  Y. 
Supp.  466.  "It  is  now  well  settled  that  the  tax  is  upon  the  transfer 
of  the  property,  upon  the  right  of  succession,  not  upon  the  property 
itself;  that  'transfer'  means  the  passing  of  property,  or  of  any  inter- 
est therein,  in  possession  or  enjoyment,  present  or  future,  without 
regard  to  whether  the  actual  possession  and  enjoyment  follows  im- 
mediately or  comes  at  some  future  time;  that  where  a  vested,  though 
defeasible,  interest  in  remainder  passes  under  a  will  to  the  remainder- 
man on  the  testator's  death,  though  the  possession  does  not  pass  un- 
til the  death  of  the  life  tenant,  the  transfer  or  succession  is  referred 
to  the  time  of  the  death  of  the  testator,  and  if  that  occurred  prior 
to  the  enactment  of  the  act  taxing  transfers  of  property,  the  remainder 
if  not  taxable":   Estate  of  Hitchens,  43  Mise.  Bep.  485,  89  N.  Y. 


471,  citaf  Xattar  cf  Smmu,  147  9.  T.  «,  41  V.  X.  411; 
tar  cf  fltewmrt,  131  9.  T.  274,  90  9.  E.  184,  14  Lu  B.  A.  8M;  lCatt« 
«C  Ckrtta,  Itt  9.  T.  nf ,  S6  9.  S.  07;  Mattar  cf  T—jiM,  IS  9. 
T.  C,  40  9.  BL  1034. 

4.  Lev  Cto««aAf  FWHi  «f  AfpotBtaatj — Th«  appCcstis*  cf  n- 
hailMMtm  lazatioB  to  poweis  of  appointaeBt  ia  attcaded  witk  aa  laull 
difienltj,  capeeiaDj  is  fhm  auUar  «f  deterauaiag  what  law,  n  poiat 
•f  tine,  ihall  caatroL  Uadar  tka  New  YvA  atatato  tka  prapertj  ii 
aot  taxed,  aar  la  thm  arifiBal  traaafer,  bat  tke  partiealar  traaafer 
throagh  tha  azareiae  of  tfca  power.  Said  tka  eoart  af  appaala  ta  Ba- 
tata of  Belaao,  176  9.  T.  4M,  48  9.  E.  871,  64  K  B.  A.  878:  ma 
atatota  appUaa  to  all  powaia  alika,  witkoat  diatiaetiaa  aa  aecooat  af 
ihm  authod  of  ereatioa  or  the  date  of  ereatioa,  and  providea  that  tha 
ezareiaa  af  the  power  shall  be  deeaied  a  taxable  traaafer  of  tha  prop- 
artj  aifeeted,  the  aaaie  aa  if  it  had  beloaged  abaolotelj  to  tha  doaea 
of  the  power  aad  had  baaa  beqaeathed  or  deTiaed  bj  aaeh  doaee. 
Aa  we  said  through  Jodge  Collea  ia  the  Dowa  caae,  167  9.  T.  227,  88 
Aau  St.  Bep.  508,  60  9.  E.  439,  52  K  B.  A.  433:  'Whatever  be  tha 
teehaieal  ionree  of  titie  of  a  graatee  aader  a  power  of  appoiatmeat,  it 
eaanot  be  denied  that,  ia  reality  and  rabstanee,  it  ia  the  exeeatioa  af 
the  power  that  givea  to  the  graatee  the  property  paasiag  aader  it' 
.  •  •  •  9o  tax  ia  laid  on  the  power,  or  oa  the  property,  or  oa  the  origi- 
nal diapoeitioa  bj  deed,  bat  eiinplj  apoa  the  exercise  of  the  power 
bj  will,  as  an  effeetiTe  transfer  for  the  purposes  of  the  act.  If  the 
power  had  been  exercised  by  deed,  a  different  qaestion  would  have 
arisen,  bot  it  was  exercised  by  will,  and  owing  to  the  fnll  aad  eoai- 
^ete  coatrol  by  the  legialatnre  of  the  makiag,  the  form  aad  the 
aabstance  of  wills,  it  eaa  impose  a  charge  or  tax  for  doing  anything 
by  will.  It  is  quite  immaterial  that  there  waa  no  statate  imposing  a 
saccesflioa  tax  of  any  kind  ia. force  when  the  original  disposition  of 
the  property  was  made  aad  the  power  was  created.  That  transfer  is 
aot  taxed,  and  the  statute  makes  no  effort  to  reach  it.  It  is  the  prac- 
tical transfer  through  the  exercise  of  the  power  by  will  that  ia  taxed 
and  nothing  else.  The  right  of  the  legislature  to  impose  a  tax  on  the 
privilege  of  exercising  a  power  by  will  is  not  affected  by  the  fact 
that  no  such  tax  was  imposed  when  the  power  waa  created":  Estate 
of  Delano,  176  N.  Y.  486,  68  N.  E.  871,  64  L.  B.  A.  279.  Other  New 
York  cases  bearing  on  this  question  are:  Estate  of  Prime,  136  N. 
Y.  847,  32  N.  E.  1091,  18  L.  B.  A.  713;  Estete  of  Sloane,  154  N.  Y. 
109,  47  N.  E.  978;  Estate  of  Lansing,  182  N.  Y.  238,  74  N.  E.  882; 
Estate  of  Cooksey,  182  N.  Y.  92,  74  N.  E.  880;  Estate  of  Yanderbilt, 
50  App.  Div.  246,  63  N.  Y.  Supp.  1079,  order  affirmed  in  163  N.  Y. 
597,  57  K.  E.  1127;  Estate  of  Hosack,  39  Misc.  Bep.  180,  78  N.  Y. 
Supp.  983;  Estate  of  Kidd,  115  App.  Div.  205,  100  N.  Y.  Supp.  917, 
order  reversed  in  188  N.  Y.  274,  80  N.  E.  924;  Estate  of  Bipley,  122 
App.  Div.  419,  106  N.  Y.  Supp.  844,  order  affirmed  in  84  9.  E.  674. 

According  to  In  re  Harbeck's  Will,  161  K.  Y.  211,  55  N.  E.  850, 
where  one  wills  property  in  trust  for  life,  with  power  ia  the  cestui 
que  trust  to  dispose  of  it  at  her  death,  her  appointees  take  by  virtue 
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•f  the  original  win,  and  therefore  a  tranifer  tax  law  enacted  after 
the  death  of  the  testator,  but  before  the  exercise  of  the  power,  is  not 
enforceable  against  the  fund.  But  where  by  a  will  which  took  eifeet 
while  the  proyisions  of  the  New  Jersej  collateral  inheritance  tax  aet 
of  1893  were  in  force,  a  testator  created  a  fund  the  income  of  which 
was  payable  to  a  sister  for  life,  with  the  power  of  appointment  of 
the  principal  by  her  will;  and  by  her  will,  which  took  effect  in  1895, 
the  life  beneficiary  appointed  the  principal  to  be  paid  to  her  husband, 
who  suryived  her,  it  was  held  that  the  interest  of  the  husband  must 
be  considered  as  haying  been  acquired  as  of  the  time  the  inatm- 
ment  creating  the  power  of  appointment  took  effect,  and  that  such 
interest  was  taxable  under  the  proyisions  of  the  act  of  1893,  and 
could  be  appraised  by  an  appraiser  appointed  by  a  surrogate,  when 
it  became  yested  by  the  will  of  the  donee  ef  the  power:  Hoyt  y.  Han- 
cock, 65  N.  J.  £q.  688,  55  Atl.  1004. 

e.  Amendatory  Act. — Since  inheritance  taxation  is  goyemed  by 
the  statute  in  force  at  the  time  of  the  death  of  the  decedent,  amenda- 
tory acts  adopted  after  the  death  haye  no  operation  on  pending  ad- 
ministration and  no  retrospectiye  effect  unless  the  legislature  clearly 
so  intended,  but  the  rights  of  the  parties  are  determined  by  the 
statute  as  it  stood  at  the  date  of  the  death:  State  y.  Switzler,  143 
Mo.  287,  65  Am.  St.  Bep.  653,  45  8.  W.  245,  40  L.  B.  A.  280;  Garter 
y.  Whitcomb,  74  N.  H.  482,  69  Atl.  779,  17  L.  B.  A.,  N.  S.,  733;  Estate 
of  Grayes,  34  Misc.  Bep.  677,  70  N.  Y.  Supp.  727,  order  reyersed  in 
72  N.  T.  Supp.  815;  Estate  of  Brooks,  6  Dem.  Sur.  165.  Hence, 
where  gifts  to  charitable  institutions  are  subject  to  taxation  at  the 
time  of  the  testator's  death,  they  are  not  relieyed  from  the  burJen 
by  a  subsequent  amendment  to  the  statute  exempting  such  gifts,  not- 
withstanding the  act  takes  effect  before  the  will  is  probated:  Proyi- 
dent  Hospital  ft  Training  School  Assn.  y.  People,  198  HI.  495,  64 
N.  E.  1031;  Connell  y.  Crosby,  210  111.  380,  71  N.  E.  350;  Sherrell  v. 
Christ  Church,  121  N.  T.  701,  25  N.  E.  50.  Indeed,  it  has  been  held 
that  where  the  right  of  the  state  to  a  tax  has  become  yested  upon 
the  death  of  the  owner  of  the  property,  an  amendatory  statute  pur- 
porting to  act  retrospectiyely  so  as  to  make  certain  exemptions  yio- 
lates  the  constitutional  proyisions  that  the  legislature  shall  not 
authorize  any  gift  of  public  property:  Estate  of  Stanford,  126  Cal. 
112,  54  Pac.  259,  58  Pac.  462,  45  L.  B.  A.  788. 

f.  Curative  Actd — Where  an  inheritance  tax  law  is  ineffectual  at 
the  time  of  the  death  of  a  testator,  because  in  certain  particulars  un- 
constitutional, the  legislature  may,  before  the  distribution  of  the 
estate,  cure  the  defects  in  the  origital  statute  by  an  amendatory  act, 
and  subject  to  taxation  the  property  still  under  the  control  of  the 
probate  court:  Montgomery  y.  Gilbertson,  134  Iowa,  291,  111  N.  W. 
964,  10  L.  B.  A.,  N.  S.,  986. 

g.  Bepeal  and  Be-enactment  of  Statute. — Bepeals  of  inheritance  tax 
laws  by  implication,  like  repeals  of  other  revenue  acts,  are  not  fayored: 
Zickler  y.  Union  Bank  &  Trust  Co.,  104  Tenn.  277,  57  S.  W.  341.    And 
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where  there  is  an  express  repeal  of  a  statute,  and  at  the  same  time 
a  re-enactment  of  a  portion  of  its  proyisions,  the  re-enactment  neutra- 
lizes the  repeal,  in  so  far  as  the  old  law  is  continued  in  force,  and 
the  part  of  the  old  law  re-enacted  operates  without  interruption: 
Estate  of  Martin,  153  Cal.  225,  94  Pac.  1053.  The  right  of  the  state 
to  a  tax  becomes  vested  immediatelj  on  the  death  of  the  decedent, 
and  thereafter  it  is  not,  and  indeed  cannot  be,  devested  or  affected  by 
the  repeal  of  the  statute:  Trippett  v.-  State,  149  Gal.  521,  86  Pae. 
1084,  8  L.  B.  A.,  N.  S.,  1210;  Estate  of  Martin,  153  CaL  225,  94  Pac. 
1053;  Arnaud's  Heirs  v.  His  Executor,  3  La.  336;  Succession  of  Prit- 
ehard,  118  La.  883,  43  South.  537;  and  the  estate  cannot  be  dis- 
tributed to  the  heirs  without  the  tax  being  paid:  Estate  of  Lander, 
6  Cal.  App.  744,  93  Pac.  202. 

The  effect  of  the  repeal  of  certain  provisions  of  the  New  York 
statutes  will  be  found  considered  in  Matter  of  Prime,  136  N.  Y.  347, 
82  N.  E.  1091,  18  L.  B.  A.  713,  affirming  64  Hun,  50,  18  N.  Y.  Supp. 
603;  Estate  of  Jones,  54  Misc.  Bep.  202,  105  N.  Y.  Supp.  932;  Matter 
of  Arnett,  49  Hun,  599,  2  N.  Y.  Supp.  428;  Estate  of  Moore,  90  Hun, 
162,  35  N.  Y.  Supp.  782;  and  the  repeal  of  the  Virginia  statute  in 
Eyre  ▼.  Jacob,  14  Qratt.  422,  73  Am.  Dec.  367;  Fox's  Admrs.  ▼.  Com- 
monwealth, 16  Gratt.  1.  The  Ohio  statute  repealing  the  inheritance 
tax  and  excepting  from  the  repeal  estates  wherein  the  inventory  had 
been  filed  at  the  date  of  the  passage  of  the.  act,  was  not  affected  by 
section  79  of  the  Bevised  Statutes  of  1906,  providing  that  a  repeal 
shall  not  affect  pending  actions  or  proceedings,  and  the  right  to  collect 
suc<h  tax  was  terminated  when  the  act  took  effect:  Friend  v.  Levy, 
76  Ohio  St.  26,  80  K.  E.  1036.  Where  no  succession  tax  provided  for 
by  the  act  of  Congress,  June  13,  1898,  was  due  or  a  lien  on  property 
when  the  act  was  repealed,  the  tax  to  which  the  estate  would  other- 
wise have  been  subject  was  not  ''imposed"  at  the  date  of  the  repeal 
within  the  saving  clause  of  the  repealing  act,  providing  that  taxes 
previously  imposed  should  not  be  affected  by  the  repeal:  Tilghman 
V.  Eidman,  131  Fed.  651.  Section  20  of  the  collateral  inheritance 
tax  law  of  California,  giving  the  county  treasurer  a  commission  on 
all  sums  collected  thereunder  in  addition  to  his  salary,  though  not 
entirely  repealed,  has  been  so  modified  by  the  county  government  acts 
of  1893  and  1897  that  the  commissions  cannot  be  received  by  him 
individually  to  his  own  use,  but  must  be  paid  into  the  county  treas- 
ury: San  Diego  County  v.  Schwartz,  145  CaL  49,  78  Pac.  231. 

IV.    Property  and  Tranafera  Subject  to  Tazation. 

a.  Exemption  of  Certain  Transf en  and  Properties. — ^Perhaps  all  in- 
heritance tax  statutes  exempt  certain  transfers,  properties  or  persons 
from  their  operation.  Thus,  transmissions  of  estates  of  limited  value 
are  usually  free  from  taxation;  and  in  many  jurisdictions,  lineal  de- 
scendants, if  not  entirely  exempt,  are  given  a  preference  over  collateral 
relatives.  Transfers  to  educational  and  charitable  institutions  are 
also  usually  exempt;  but  inheritance  taxation  would  be  simplified 
and  made  more  effectual  if  this  exemption  were  abolished,  and  a 
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tendency  in  that  direction  is  discoverable.  In  Kentucky,  no  exemp- 
tion exists  in  favor  of  charitable,  religious  or  educational  institutions: 
Leav ell's  Admr.  v.. Arnold  (Ky.),  115  8.  W.  232.  And  in  New  York, 
the  statute  was  amended  in  1900  so  that  corporations  organized  ex- 
elusively  for  educational  purposes  can  no  longer  claim  exemption  from 
the  transfer  act:  Estate  of  Grouse,  34  Misc.  Bep.  670,  70  N.  Y.  Supp. 
731,  where  the  court  remarks:  "The  present  laws  relating  to  taxable 
transfers  are  a  compilation  and  revision  of  fifteen  years  of  legislation 
npon  the  subject,  beginning  with  the  collateral  inheritance  tax  act  of 
1885.  Its  development  has  been,  to  a  great  extent,  in  the  form  of 
amendments  seeking  to  enlarge  the  field  of  taxation,  and  to  break 
down  the  barriers  which  separated  the  exempt  from  the  nonexempt. 
Judicial  decisions  tending  to  limit  the  scope  of  the  law  have  been 
closely  followed  by  new  legislation  abolishing  the  exemptions  declared 
by  the  courts  to  exist.  The  constant  effort  seems  to  have  been  to 
bring  more  persons  and  more  property  within  the  operation  of  the 
law."  Charitable  and  educational  institutions  outside  the  state  art 
by  some  statutes  denied  the  exemption  accorded  to  domestic  institu- 
tions, and  this  violates  ne  constitutional  principle:  Estate  of  Speed, 
216  ni.  23,  108  Am.  St.  Bep.  189,  74  N.  £.  809,  affirmed  in  203  U.  S. 
553,  27  Sup.  Ct.  Bep.  171,  51  L.  ed.  314;  Estate  of  Landis  (N.  J.), 
56  Atl.  1039;  Humphreys  v.  State,  70  Ohio  St  67,  101  Am.  St.  Bep. 
888,  70  N.  E.  957,  65  L.  B.  A.  776. 

The  exemption  of  transfers  from  inheritance  taxation  is  of  itself 
a  subject  of  no  inconsiderable  magnitude,  and  hence  will  not  here  be 
considered  further  than  to  state  that  such  exemption,  to  be  available, 
must  positively  appear,  and  no  implication  will  arise  that  any  species 
of  property  or  subjects  of  taxation  was  intended  by  the  legislature 
to  be  excluded  if  it  comes  within  the  fair  purview  of  the  statute.  The 
rule  of  strict  interpretation  is  applied  against  exemptions:  Estate 
of  Bull,  153  Gal.  715,  96  Pac.  366;  English  v.  Grenshaw,  120  Tenn.  531^ 
127  Am.  St.  Bep.  1025,  110  S.  W.  210.  And  the  general  tendency  of  the 
legislature  and  the  courts  seems  to  be  to  bring  more  and  more  per- 
sons and  property  within  the  operation  of  the  inheritance  tax:  Estate 
of  Grouse,  34  Misc.  Bep.  670,  70  N.  Y.  Supp.  731. 

b.  Property  and  Transfers  Subject  to  Tax,  in  OeneraL — Save  for 
the  exemptions  alluded  to  in  the  preceding  paragraphs,  inheritance 
tax  statutes  are  usually  comprehensive  in  their  scope  and  made  to 
include  all  property  within  the  jurisdiction  of  the  taxing  power: 
Morrow  v.  Durant  (Iowa),  118  N.  W.  781;  Hooper  v.  Shaw,  176  Mass. 
190,  57  N.  E.  361;  Howe  v.  Howe,  179  Mass.  546,  61  N.  E.  225,  55 
L.  B.  A.  626;  Hinds  v.  Wilcox,  22  Mont.  4,  55  Pac.  355;  Neilson 
V.  Bussell  (N.  J.),  69  Atl.  476;  Estate  of  Eaton,  55  Misc.  Bep.  472, 
106  N.  Y.  Supp.  682;  Matter  of  Edson,  38  App.  Div.  19,  56  N.  Y. 
Supp.  409;  Plummer  v.  Coler,  178  U.  S.  115,  20  Sup.  Gt.  Bep.  829,  44 
L.  ed.  998.  Thus  in  Massachusetts,  succession  taxes  are  imposed  on 
"all  property  within  the  jurisdiction  of  the  commonwealth  and  any 
interest  therein,  whether  belonging  to  inhabitants  of  the  common- 
wealth or  not,  and  whether  tangible  or  intangible":  Oreves  v.  Shaw, 
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173  Mass.  205,  53  N.  E.  372.  The  collateral  inheritance  tax  of 
Pennsylvania  applies  to  "all  estates,  real,  personal  and  mixed,  of 
every  kind  whatsoever":  Estate  of  Lea,  194  Pa.  524,  45  Atl.  337. 
And  the  California  statute  provides:  ''AH  property  which  shall  pass, 
by  will  or  by  the  intestate  laws  of  this  state,  from  any  person  who 
may  die  seised  or  possessed  of  the  same  while  a  resident  of  this  state. 
or  if  such  decedent  was  not  a  resident  of  this  state  at  the  time  of 
death,  which  property,  or  any  part  thereof,  shall  be  within  this  state, 
or  any  interest  therein,  or  income  therefrom,  which  shall  be  trans- 
ferred by  deed,  grant,  sale,  or  gift,  made  in  contemplation  of  the 
death  of  the  grantor,  vendor  or  bargainor,  or  intended  to  take  effect 
in  possession  or  enjoyment  after  such  death."  Under  such  statutes 
the  inheritance  tax  is  measured  by  the  property  within  the  power 
of  the  state  to  tax,  and  not  by  the  property  which  the  state  policy 
has  selected  for  purposes  of  general  taxation:  Estate  of  Stanton,  142 
Mich.  491,  105  N.  W.  1122;  property  not  taxable  as  such  may  con- 
stitutionally be  considered  in  fixing  the  amount  of  an  inheritance 
tax:  Kingsbury  v.  Chapln,  196  Mass.  533,  82  N.  E.  700;  Estate  of 
Knoedler,  140  N.  Y.  377,  35  N.  E.  601.  "The  continuous  tendency 
nf  the  courts  of  this  state,"  it  is  said  in  Estate  of  Daly,  100  App. 
Div.  373,  91  N.  Y.  Supp.  858,  "has  been  to  embrace  within  the  trans- 
fer tax  act,  directly  or  indirectly,  all  property  of  every  species  found 
herein  on  the  death  of  the  decedent." 

Likewise,  inheritance  tax  statutes  are  comprehensive  in  embracing 
all  transfers  occasioned  by  or  referred  to  the  death  of  the  transferrer. 
Not  only  are  those  transfers  by  will  or  by  the  intestate  laws  in- 
cluded, but  also  those  made  in  contemplation  of  the  death  of  the 
donor  or  grantor,  or  intended  to  take  effect  in  enjoyment  after  bis 
death.  And  transfers  in  contemplation  of  death  are  not  restricted 
to  gifts  technically  causa  mortis;  nor  are  transfers  by  will  confined 
to  such  testamentary  gifts  as  are  merely  gratuitous,  but  embrace 
all  gifts  by  will,  whatever  the  motive  may  be,  whether  to  pay  a  debt, 
discharge  some  obligation,  legal  or  moral,  or  to  benefit  a  relative  or 
person  for  whom  the  testator  entertained  an  affection:  Matter  of 
Gould,  156  N.  Y.  423,  51  N.  E.  287;  Estate  of  Stebbins,  52  Misc. 
Bep.  438,  103  N.  Y.  Supp.  563;  Estate  of  Price,  62  Misc.  Bep.  149, 
116  N.  Y.  Supp.  283.  And  in  the  matter  of  persons,  the  tendency  is  to 
break  down  exemptions  and  give  the  law  a  more  nearly  universal 
operation:  Estate  of  Grouse,  34  Misc.  Hep.  670,  70  N.  Y.  Supp.  731. 

If  a  will  gives  the  testator's  estate  to  his  widow,  on  condition 
that  she  pay  certain  legacies  to  his  collateral  relatives,  the  legacies 
are  subject  to  the  collateral  inheritance  tax,  as  directly  bestowed  by 
the  will:  Appeal  of  Lauman,  131  Pa.  346,  18  AtL  900. 

c.  Increase  or  Income  of  Estate  After  Death. — ^Unless  the  statute 
otherwise  provides,  inheritance  taxes  ordinarily  do  not  fasten  on  the 
increase  or  income  of  the  estate,  accruing  after  the  death  of  the  de- 
cedent and  during  administration:  Estate  of  Williamson,  153  Pa.  508, 
26  Atl.  246;  Estate  of  Miller,  5  Pa.  Co.  Ct.  522.  Some  of  the  stat- 
utes, in  defining  what  property  shall  be  subject  to  the  tax,  use  the 
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tonnSi  property  of  which  a  person  dieg  ''seised  or  possessed,**  and 
under  such  statutes  it  is  held  that  the  increase  or  interest  that  ae- 
emes  pending  administration  is  not  subject  to  the  Inheritance-  tax: 
Matter  of  Yassar,  127  N.  Y.  1,  27  N.  E.  394,  reversing  58  Hun,  378, 
12  N.  Y.  Supp.  203.  Other  statutes,  in  defining  the  property  subject 
to  taxation,  do  not  use  the  expression  ''seised  or  possessed,"  but 
under  them  it  has  nevertheless  been  held  that  the  income  accruing 
after  death  is  not  subject  to  the  tax.  In  so  holding,  the  supreme 
court  of  Massachusetts  said:  "A  decision  could  be  made  either  way 
without  contradicting  the  express  words  of  the  act,  or,  possibly,  even 
any  very  clear  implication,  But  such  indications  as  there  are  seem 
to  us  to  converge  toward  the  conclusion  that  the  valuation  is  to  be  aa 
of  the  day  of  the  death.  The  language  of  the  first  section,  'All  prop- 
erty ....  which  shall  pass  by  will  ....  or  by  deed,  grant,  sale  or 
gift,  made  or  intended  to  take  effect  in  possession  or  enjoyment  after 
the  death  of  the  grantor,  ....  shall  be  subject  to  a  tax  of  five  per 
centum  of  its  value,'  naturally  would  be  construed  to  mean  value 
at  the  time  when  the  property  passes.  Such  has  been  the  construc- 
tion adopted  elsewhere,  although  under  acts  no  doubt  more  explicit 
than  ours:  Attorney  General  v.  Sefton,  11  H.  L.  Gas.  257,  269,  271, 
275,  276;  In  re  Westurn's  Estate,  152  N.  Y.  93,  102,  46  N.  E.  315. 
So  a  fortiori  upon  the  view  of  the  nature  of  the  tax  expressed  in 
United  States  v.  Perkins,  163  U.  S.  625,  628,  629,  16  Sup.  Ct.  Bep. 
1073,  41  L.  ed.  287.  The  time  when  the  property  passes  under  a 
deed  is  not  later  than  the  death  of  the  grantor.  The  same  is  true 
in  the  case  of  a  will.  It  is  true  that  in  the  latter  instance  the  in- 
terest of  a  legatee  is  subject  to  an  account,  but  still  it  is  an  inter- 
est in  the  fund  as  it  is,  analogous  to  that  of  a  cestui  que  trust,  and 
vests  at  the  death  of  the  testator:  Ghapin  Nat.  Bank  v.  Waite,  150 
Mass.  234,  22  N.  £.  915.  On  this  ground  it  is  that  other  courts 
have  held  that  income  accruing  after  the  testator's  death  is  not 
liable  to  the  tax:  Williamson's  Estate,  153  Pa.  508,  521,  26  Atl. 
246.  As  stated  by  the  counsel  for  the  legatees,  it  is  not  a  part  of 
the  property  which  passes  by  the  will":  Hooper  v.  Brafford,  178 
Mass.  95,  59  N.  E.  678. 

Some  statutes  expressly  provide  that  the  inheritance  tax  "shall  be 
levied  and  collected  upon  the  increase  of  all  property  arising  be- 
tween the  date  of  death  and  the  date  of  the  decree  of  distribution"; 
and  under  such  a  provision  the  words  "increase  of  all  property"  in- 
cludes multiplication  in  kind  as  well  as  augmentation  in  value:  Es- 
tate of  Touhy,  35  Mont.  431,  90  Pac.  170. 

d.  Beal  or  Personal  Property. — Under  the  provisions  of  some  stat- 
utes it  often  becomes  necessary,  in  order  to  determine  whether 
property  is  subject  to  the  inheritance  tax,  to  ascertain  whether  it  is 
personal  property  or  real  estate,  distinctions  being  made  between 
these  two  classes  of  property  in  the  matter  of  taxation.  Of  course 
the  legislature  is  competent  to  classify  various  kinds  of  property  for 
purposes  of  inheritance  taxation,  restricting  tbs  tax,  for  instance, 
to  personal  property  alone;  and  the  courts  have  no  authority,  when 
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the  legiilatnre  has  omitted  real  estate,  to  sapplj  the  omiflsioii:  Hinds 
T.  Wilcox,  22  Mont.  4,  55  Pae.  355;  Estate  of  Morris,  138  N.  C. 
259,  50  8.  K  682.  In  New  York  a  minor's  share  of  the  proceeds  of 
a  partition  sale  of  land  has  been  held  taxable  under  a  statute  ex- 
empting property  passing  to  certain  relatives,  unless  it  in  personal 
property  of  the  value  of  ten  thousand  dollars  or  more:  Matter  of 
Stiger,  7  Misc.  Bep.  268,  28  N.  Y.  Supp.  163.  A  leasehold  interest 
has  also  been  regarded  as  personal  property:  Estate  of  Althouse, 
168  N.  Y.  670,  61  N.  E.  1127;  so  has  the  interest  of  a  shareholder 
in  the  realty  of  a  joint  stock  association:  Estate  of  Jones,  172  N. 
Y.  575,  65  N.  E.  570,  60  L.  B.  A.  476.  And  where  a  testator  di- 
rects that  encumbrances  on  realty  should  be  paid,  the  amount  so 
used  should  be  treated  as  personal  property  subject  to  the  transfer 
tax:  Estate  of  De  Oraaf,  24  Misc.  Bep.  147,  53  N.  Y.  Supp.  591; 
Estate  of  Offerman,  25  App.  Div.  94,  48  N.  Y.  Supp.  993. 

e.  Property  Affected  by  Equitable  Conversion. — ^It  has  been  at- 
tempted, with  varying  degrees  of  success,  to  invoke  the  rule  of  equi- 
table conversion  so  that  real  estate  of  a  testator,  otherwise  exempt 
from  inheritance  taxation,  might  be  considered  personal  property 
and  thereby  brought  within  the  operation  of  the  taxing  statute.  In 
at  least  two  New  York  decisions  it  has  been  alBrmed  that  where  a 
testator  directs  a  sale  or  conversion  of  his  real  estate  for  distribu- 
tion, it  becomes  taxable  as  personal  property:  Estate  of  Mills,  86 
App.  Div.  555,  67  N.  Y.  Supp.  956,  87  App.  Div.  632,  84  N.  Y.  Supp. 
1135;  Estate  of  Wheeler,  1  Misc.  Bep.  450,  22  N.  Y.  Supp.  1075. 
The  court  of  appeals  of  that  state,  however,  has  generally  resisted 
the  application  of  the  doctrine  of  equitable  conversion  in  this  con- 
nection, declaring  that  "the  question  of  taxation  is  one  of  fact,  and 
cannot  turn  on  theories  or  fiction,"  and  that  "it  was  never  intended 
by  the  law  to  tax  a  theory  having  no  real  existence  behind  it": 
Estate  of  Swift,  137  N.  Y.  77,  32  N.  E.  1096,  18  L.  B.  A.  709;  Es- 
tate of  Curtis,  142  N.  Y.  219,  36  N.  E.  887;  Estate  of  Sutton,  3  App. 
Div.  208,  38  N.  Y.  Supp.  277,  affirmed  in  149  N.  Y.  618,  44  N.  E. 
1128.  In  the  Swift  case  it  was  sought  to  apply  the  rule  of  equita- 
ble conversion  to  real  estate  situate  without  the  state  of  New  York, 
which,  unless  it  could  be  regarded  as  personalty,  could  not  be  sub- 
jected to  the  inheritance  tax.  But  the  court  refused  to  regard  the 
property  as  converted  into  personalty;  and  its  view  of  the  law  on 
this  question  has  been  adopted  by  the  Dlinois  and  Massachusetts 
courts:  Gonnell  v.  Crosby,  210  HI.  380,  71  N.  £.  350;  McCurdy  v. 
McCurdy,  197  Mass.  248,  83  N.  E.  881. 

But  in  Pennsylvania  the  doctrine  of  equitable  conversion  has  been 
more  favorably  received.  The  courts  of  that  state  recognize,  how- 
ever,  that  since  inheritance  taxes  attach  at  the  instant  of  death,  a 
conversion  must  be  referable  to  that  moment  in  order  to  be  ef- 
fectual to  change  the  character  of  the  property  from  real  to  per- 
sonal estate  for  purposes  of  inheritance  taxation;  but  when  a  direction 
in  a  will  to  sell  is  imperative,  the  Pennsylvania  courts  date  the 
•onveraion  from  the  time  of  death  by  applying  the  rule  that  what 
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if  to  be  done  mnBt  be  treated  in  equity  as  done  already.  This  doe- 
trine  hae  been  declared  the  law  in  geveral  cases,  even  as  to  land 
situate  outside  of  the  state:  Miller  v.  Commonwealth,  111  Pa.  321, 
2  Atl.  492;  Estate  of  Williamson,  153  Pa.  508,  20  AU.  246;  Estate 
of  Handley,  181  Pa.  339,  37  Atl.  587;  Estate  of  Dalrjmple,  215 
Pa.  367,  64  Atl.  554.  It  logically  follows,  and  has  been  so  held,  that 
where  land  in  Pennsylvania  is  owned  by  a  nonresident  testator, 
whose  will  works  an  equitable  conversion,  the  land  becomes  per- 
sonal property,  follows  the  owner's  domicile,  and  is  therefore  not 
taxable  in  Pennsylvania:  Estate  of  Coleman,  159  Pa.  231,  28  AtL 
137;  Estate  of  Shoenberger,  221  Pa.  112,  70  Atl.  579,  19  L.  B.  A., 
N.  S.,  290.  But  where  a  conversion  is  to  take  place  only  in  ths  dia- 
eretion  of  the  executors,  or  where  it  is  postponed  to  some  future 
date  by  the  express  direction  of  the  testator,  there  seems  to  be  no 
doubt  that  land  must  in  the  meantime  retain  its  character  as  realty 
and  cannot  be  subjected  to  inheritance  taxation  as  personal  property. 
This  rule  has  been  applied  in  cases  of  land  situate  beyond  the  ter- 
ritorial boundaries  of  the  state:  Estate  of  Hale,  161  Pa.  181,  28 
Atl.  1071;  Estate  of  Handley,  181  Pa.  339,  37  Atl.  587.  Yet  in 
Estate  of  Vanuxem,  212  Pa.  315,  61  Atl.  876,  1  L.  B.  A.,  N.  8.,  400, 
where  a  will  gave  the  executors  full  power  and  discretion  to  sell 
any  or  all  real  estate  whenever  necessary  or  expedient,  and  it  be- 
came necessary  in  the  course  of  administration  to  make  such  sale  to 
pay  pecuniary  legacies,  it  was  held  that  the  value  of  the  land  in 
other  states  was  subject  to  the  payment  of  the  Pennsylvania  col- 
lateral inheritance  tax. 

f .  Estate  of  Surviving  Wife. — ^In  Illinois  the  right  of  a  widow  is 
held  subject  to  the  inheritance  tax,  whether  she  accepts  a  devise 
for  her  benefit  or  elects  to  take  dower  in  lieu  thereof:*  Billings  v. 
People,  189  111.  472,  59  N.  E.  798,  59  L.  B.  A.  807.  In  New  York 
the  courts,  with  better  reason,  appear  to  take  the  view  that  dower 
is  neither  transferred  by  will  nor  by  the  intestate  laws,  within  the 
meaning  of  inheritance  tax  laws,  and  therefore  is  not  subject  to  the 
transfer  tax;  but  where  the  provisions  in  a  will  in  favor  of  the 
widow  are  in  lieu  of  dower,  and  she  elects  to  accept  them,  the  gift 
is  taxable  since  it  is  a  transfer  by  will,  and  the  estate  is  not  dimin- 
ished for  purposes  of  taxation  by  the  valuation  of  her  dower  right: 
Estate  of  Biemann,  42  Misc.  Bep.  648,  87  N.  Y.  Supp.  731;  Estate 
of  Barbey,  114  N.  Y.  Supp.  725.  And  in  Pennsylvania,  where  a 
widow  renounces  the  provision  which  her  husband  has  made  for  her 
in  his  will,  and  elects  to  take  under  the  intestate  laws,  her  share 
thus  taken  is  exempt  from  the  collateral  inheritance  tax:  Estate  of 
Small,  11  Pa.  Co.  Ct.  1.  That  the  transfer  tax  cannot  be  avoided 
by  a  legacy  to  the  widow  in  consideration  of  her  releasing  dower, 
see  Estate  of  De  Graaf,  24  Misc.  Bep.  147,  53  N.  Y.  Supp.  591;  and 
that  the  Illinois  statute  of  1895,  exempting  a  life  estate  given  by 
the  testator  to  his  widow,  does  not  apply  when  she  renounces  the 
provisions  of  the  will  and  elects  to  take  other  interests  in  the  prop- 
«rtj|  aee  Connell  v.  Crosby,  210  111.  380,  71  N.  E.  850.    A  gift  ia 
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lien,  of  dow«r  of  a  tpediled  amount  annnall/,  pajable  in  oqnal  ^lar- 
terlj  installmenUi  ig  held  not  an  annoitj  in  Ghiiholm  t.  ShieldSi 
67  Ohio  St.  874y  66  N.  E.  ^Z.  In  Lonieiana  the  enrviying  epooie 
doee  not  acquire,  in  neofruet,  the  estate  of  the  deceased  sponse  bj 
inheritance,  and  hence  the  right  of  osof  met  in  such  case  is  not  sub* 
jeet  to  the  tax  imposed  on  inheritances:  Succession  of  Marsal,  118 
La.  212,  42  South.  778. 

The  California  courts  some  years  ago  advanced  the  remarkable 
theory  that  a  surviving  wife  takes  her  share  of  the  community  prop- 
erty as  the  heir  of  her  husband:  Matter  of  Burdick,  112  CaL  387, 
44  Pac.  734;  Spreckels  v.  Spreckels,  116  Cal.  339,  58  Am.  St.  Bep. 
170,  48  Pae.  228,  36  L.  B.  A.  497;  Sharp  v.  Loupe,  120  Cal.  89,  52 
Pac.  134,  586.  From  this  erroneous  notion,  the  logical  conclusion 
has  recently  been  drawn  that  lier  share  in  the  community  ia  subject, 
on  his  death,  to  the  inheritance  tax:  Estate  of  Moffitt,  153  CaL  359, 
96  Pae.  653,  1025.  The  supreme  court,  in  announcing  this  doctrine, 
seems  not  unaware  of  its  gross  injustice,  and  hence  of  its  erroneous- 
ness,  but  attempts  to  place  the  responsibility  therefor  with  the  legis- 
lature. Whether  the  courts  or  the  legislature  is  responsible,  the 
error  should  certainly  be  corrected,  for  the  law  of  community  prop- 
erty as  thus  interpreted  all  but  ignores  the  rights  of  the  wife  and 
becomes  a  mere  name  without  substance. 

g.  Articles  Exempt  to  the  Widow  and  Minor  Children  of  the  de- 
cedent are  not  subject  to  the  New  York  transfer  tax,  whether  or 
not  they  have  been  actually  set  apart  and  whether  or  not  the  de- 
cedent died  testate:  Estate  of  Page,  39  Misc.  Bep.  220,  79  N.  Y. 
Supp.  382.  But  if  he  was  not  possessed  at  the  time  of  hie  death  of 
the  exempt  articles  named  in  the  statute,  his  widow  and  minor 
children  are* not  entitled  to  have  the  money  equivalent  of  such  arti- 
cles deducted  from  the  value  of  the  estate  in  fixing  the  amount  of 
the  tax:  Estate  of  Libolt,  102  App.  Div.  29,  92  N.  Y.  Supp.  175. 

h.  Deposits  in  Bank. — One  depositing  his  own  money  in  a  sav- 
ings bank  in  trust  for  his  children,  retaining  the  right  to  withdraw 
the  funds  at  pleasure,  thereby  grants  them  an  interest  taking  effect 
"in  possession  or  enjoyment  at  his  death,"  and  as  such  the  funds 
are  taxable:  Estate  of  Barbey,  114  N.  Y.  Supp.  725.  But  a  joint  de- 
posit in  a  savings  bank,  made  up  of  sums  previously  given  by  a  man 
to  his  wife,  is  not  taxable  upon  his  death:  Estate  of  Bosenberg,  114 
N.  Y.  Supp.  726.  In  Estate  of  Graves,  52  Misc.  Bep.  433,  103  N.  Y. 
Supp.  571,  where  a  man  gave  stock  to  his  wife,  and  the  dividends 
were  deposited  at  the  time  of  his  death  in  a  bank  to  the  credit  of 
both,  which  deposit  was  subject  to  withdrawal  by  either  or  the  sur- 
vivor, the  money  was  held  not  subject  to  the  inheritance  tax.  And 
in  Estate  of  Stebbins,  52  Misc.  Bep.  438,  103  N.  Y.  Supp.  563,  on 
the  death  of  a  married  woman,  it  was  held  that  balances  in  joint 
accounts  belonging  to  her  and  her  husband  were  not  subject  to  in- 
heritance taxation.  In  Estate  of  Pierce,  60  Misc.  Bep.  25,  112  N. 
Y.  Supp.  594,  where  a  father  deposited  his  money  in  a  savings  bank 
in  his  name  as  trustee  for  a  son,  and  thereafter  made  declarations 
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that  the  money  belonged  to  the  son,  stating  this  fact  to  the  son,  but 
adding  that  he  desired  the  money  to  stay  where  deposited,  so  that 
he  eonld  personally  supervise  it;  and  the  son  had  possession  of  the 
passbook  and  had  the  interest  credited  in  it,  but  the  possession  of 
the  fund  did  not  accrue  to  him  until  the  death  of  the  father,  it  was 
held  that  the  gift  did  not  take  effect  after  the  donor's  death  so  that 
the  amount  was  taxable  under  a  statute:  "A  tax  shall  be  and  is 
hereby  imposed  upon  the  transfer  of  any  property  ....  when  the 
transfer  is  of  property  made  ....  by  deed,  grant,  bargain,  sale  or 
gift  made  in  contemplation  of  the  death  of  the  grantor,  vendor  or 
donor,  or  intended  to  take  effect  in  possession  or  enjoyment  at  or 
after  such  death." 

L  Corporate  Stock  and  Bonds. — A  statute  providing  for  an  in- 
heritance tax  on  the  transfer  property  within  the  state,  whether 
tangible  or  intangible,  applies  to  cash,  bonds  and  stock  held  or  de- 
posited within  the  state:  Callahan  v.  Woodbridge,  171  Mass.  595,  61 
N.  E.  176;  Matter  of  Whiting,  150  N.  Y.  27,  55  Am.  St.  Bep.  640, 
44  N.  E.  715,  34  L.  B.  A.  232.  A  bequest  to  a  corporation  of  its 
debenture  bonds  passes  property  to  the  legatee,  and  the  bonds  may 
be  assessed  at  their  market  value:  Estate  of  Bothchild,  71  N.  J. 
Eq.  210,  63  Atl.  615.  Where  one  has  pledged  stock  as  collateral 
security,  and  his  executor  has  paid  the  loan  and  redeemed  the  stock, 
it  is  presently  taxable  as  part  of  the  estate:  Estate  of  Hurcomb,  36 
Misc.  Bep.  755,  74  N.  Y.  Supp.  475.  But  stock  purchased  by  a  broker 
for  a  customer,  and  held  as  security  for  the  payment  of  the  purchase 
price,  is  not  taxable  after  the  customer's  death,  for  the  broker  is  the 
owner  subject  to  the  customer's  right  as  pledgee:  Estate  of  Haven- 
meyer,  32  Misc.  Bep.  416,  66  N.  Y.  Supp.  722.  The  situs  of  stock  and 
bonds  will  presently  be  considered  under  "Situs  of  Property  for  Pur- 
poses of  Taxation." 

j.  United  States  Bonds  and  Securities. — ^The  law  is  well  settled 
that  a  transfer  of  United  States  bonds  or  securities  by  will  or  suc- 
cession is  subject  to  taxation  under  the  inheritance- tax  laws  of  the 
several  states,  unless  the  statutes  are  so  drawn  as  to  exempt  such 
property.  There  is  no  doubt  that  the  legislature  of  a  state  is  com- 
petent to  impose  su6h  a  tax,  since  the  charge  is  not  on  the  bonds  or 
securities  themselves,  but  rather  upon  the  transfer  thereof  or  the 
privilege  of  receiving  them  by  will  or  descent.  Such  is  the  holding 
of  various  state  courts  and  also  of  the  federal  courts.  The  fact 
that  the  property  itself  is  exempt  from  taxation  is  therefore  imma- 
terial: Plummer  v.  Color,  178  U.  S.  115,  20  Sup.  Ct.  Bep.  829,  44  L. 
ed.  998.  And  the  tax  cannot  be  assailed  on  the  ground  that  it  im- 
pairs the  obligation  of  the  contract  or  the  borrowing  power  of  the 
United  States  government:  Estate  of  Sherman,  153  N.  Y.  1,  46  N. 
E.  1032;  Estate  of  Whiting,  2  App.  Div.  590,  38  N.  Y.  Supp.  131; 
Estate  of  Carver,  4  Misc.  Bep.  592,  25  N.  Y.  Supp.  991;  Matter  of 
Howard,  5  Dem.  Sur.  483;  Strode  v.  Commonwealth,  52  Pa.  181;  Wal- 
lace V.  Myers,  38  Fed.  184,  4  L.  B.  A.  171;  Orr  v.  Oilman,  183  U. 
a  278,  22  Sup.  Ct.  Bep.  213,  46  L.  ed.  196. 
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The  transfer  by  will  or  descent  of  XTnited  States  bondf  is  not  ex- 
empt from  the  operation  of  the  federal  war-revenne  act  of  1898, 
bj  reason  of  the  declaration  in  XTnited  States  statutes  and  on  the 
face  of  the  bonds  themselres  to  the  effect  that  they  are  exempt 
from  taxation,  for,  as  above  stated,  the  tax  is  not  upon  the  bonds 
bat  upon  the  transmission  thereof:  Murdock  ▼.  Ward,  178  U.  8.  139, 
20  Sap.  Gt  Bep.  775,  44  L.  ed;  1009. 

The  New  York  statute  of  1892  imposes  a  tax  on  the  transfer  of 
property  "over  which  this  state  has  any  jurisdiction  for  purposes  of 
taxation";  and  under  this  statute  United  States  bonds  are  held  ex- 
empt from  inheritance  taxation,  since  the  state  has  no  jurisdiction 
over  them  for  "purposes  of  taxation":  Estate  of  Whiting,  150  N.  Y. 
27,  55  Am.  St.  Bep.  640,  44  N.  £.  715,  34  L.  B.  A«  232;  Estate  of 
Sherman,  153  N.  Y.  1,  46  N.  E.  1032.  Said  the  court  in  Estate  of 
Ooogan,  27  Misc.  Bep.  563,  59  N.  Y.  Supp.  Ill:  "The  law  in  re- 
spect to  taxable  transfers  of  property  in  force  at  the  time  of  the 
death  of  the  testator  only  permitted  the  imposition  of  such  tax 
upon  property  'over  which  this  state  has  any  jurisdiction  for  the 
purpose  of  taxation':  Laws  1892,  c.  399,  sec.  22.  It  does  not  re- 
quire the  citation  of  authorities  to  show  that  a  state,  in  the  exer- 
cise of  the  power  of  taxation,  has  no  jurisdiction  to  tax  the  obligations 
of  the  United  States,  in  violation  of  the  provisions  of  the  United 
States  statutes  exempting  them  from  taxation.  And  it  has  re- 
cently been  held  in  this  state  that  United  States  bonds  are  exempt 
from  assessment  and  taxation,  under  the  transfer  tax  law  of  1892, 
because  they  are  property  over  which  the  state  had  no  jurisdiction 
for  the  purposes  of  taxation:  In  re  Sherman's  Estate,  153  N.  Y.  1, 
46  N.  E.  1032;  In  re  Whiting's  Estate,  150  N.  Y.  27,  56  Am.  St.  Bep. 
640,  44  N.  E.  715,  34  L.  B.  A.  232.  That  being  so,  the  surrogate  had 
no  jurisdiction  to  assess  a  tax  on  the  transfer  of  these  bonds,  and 
the  tax  was  not  merely  an  erroneous  one,  but  illegal  for  want  of  any 
jurisdiction  to  impose  it."  In  Estate  of  Schermerhorn,  50  Misc.  Bap. 
233,  100  N.  Y.  Supp.  480,  it  was  decided  that  United  States  bonds 
belonging  to  a  nonresident,  actually  within  the  state,  were  not,  in 
October,  1891,  property  within  the  meaning  of  the  New  York  tax 
law,  but  were  obligations  for  the  payment  of  money,  and  not  sub* 
ject  to  the  transfer  tax. 

k.  A  Legacy  to  the  United  States  is  subject  to  state  inheritance 
taxation,  and  cannot  be  claimed  as  exempt  on  the  ground  that  tho 
tax  is  on  United  States  property,  nor  on  the  ground  that  the  statute 
imposes  taxes  upon  transfers  "to  persons  or  corporations  exempt  by 
law  from  taxation":  United  States  v.  Perkins,  163  U.  S.  625,  16 
Sup.  Ct.  Bep.  1073,  41  L.  ed.  287,  affirming  In  re  Merriam's  Estate, 
141  N.  Y.  479,  36  N.  E.  505.  Said  the  supreme  court  of  the  United 
States  in  this  case:  "The  act  in  question  is  not  open  to  the  objec- 
tion that  it  is  an  attempt  to  tax  the  property  of  the  United  States, 
since  the  tax  is  imposed  upon  the  legacy  before  it  reaches  the  hands 
of  the  government.  The  legacy  becomes  the  property  of  the  United 
States  only  after  it  has  suffered  a  diminution  to  the  amount  of  the 
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iMX,  and  it  is  onlj  upon  this  condition  that  the  legislature  assents  to 
a  bequest  of  it What  the  eorponations  are  to  which  the  ex- 
emption was  intended  to  apply  are  indicated  by  the  tax  laws  of  New 
York,  and  are  confined  to  those  of  a  religious,  educational,  charitable, 
or  reformatory  purpose.  We  think  it  was  not  intended  to  apply  it 
to  a  purely  political  or  goyemmental  corporation  like  the  United 
States." 

1.  Policy  of  Life  Insurance. — The  proceeds  of  a  policy  of  life 
insurance  payable  to  the  insured,  his  executors  and  assigns,  is 
property  owned  by  him  at  his  death,  within  the  meaning  of  the  in- 
heritance-tax law,  and  therefore  is  subject  to  taxation.  It  is  imma- 
terial that  the  policy  or  its  proceeds  are  not  subject  to  taxation 
under  the  general  tax  law  of  the  state.  The  inheritance-tax  statute 
"proceeds  upon  a  new  theory  of  the  right  of  the  government  to  tax 
and  establishes  a  new  system  of  taxation.  It  taxes  the  right  of  suc- 
cession to  property,  and  measures  the  tax  in  the  method  specifically 
prescribed.  All  property  having  an  appraisable  value  must  be  con- 
sidered, whether  it  is  such  as  might  be  taxed  under  the  general  law 
or  not.  Many  kinds  of  property  might  be  enumerated  which  are  not 
assessable  under  the  general  law,  but  which  are  appraisable  under 
the  collateral  inheritance  act.  The  definition  of  the  different  kinds 
of  property  which  the  legislature  has  incorporated  in  the  general 
tax  law  for  the  purposes  of  that  law  cannot  be  imported  into  the 
collateral  inheritance  tax  law  upon  any  sound  principle  of  statutory 
construction.  It  is,  therefore,  immaterial  whether  life  insurance 
policies  can  be  valued  and  assessed  for  taxation  under  the  general 
law":  Estate  of  Knoedler,  UO  N.  Y.  377,  35  N.  E.  601. 

The  question  whether  the  proceeds  of  a  policy  on  the  life  of  a 
nonresident  is  subject  to  the  inheritance  taxation  is  sometimes  at- 
tended with  difficulties.  In  Estate  of  Gordon,  186  N.  Y.  471,  79  N. 
E.  722,  10  L.  B.  A.,  N.  8.,  1089,  affirming  114  App.  Div.  202,  99  N. 
Y.  Supp.  630,  where  a  policy  of  life  insurance  was  issued  by  a  do- 
mestic company  to  a  nonresident,  and  the  policy  was  kept  out  of  the 
state  and  was  there  enforceable,  the  proceeds  paid  to  a  foreign 
executor  were  held  not  subject  to  inheritance  taxation.  To  the  same 
effect  is  In  re  Abbott,  29  Misc.  Bep.  567,  61  N.  Y.  Supp.  1067;  and  in 
Estate  of  Gibbs,  60  Misc.  Bep.  645,  113  N.  Y.  Supp.  939,  policies  of 
insurance  issued  by  foreign  companies  on  the  life  of  a  nonresident 
decedent  were  held  not  taxable,  where  they  were  enforceable  with- 
out seeking  the  intervention  of  the  courts  of  this  state,  though  they 
were  in  this  state  at  the  time  of  the  decedent's  death.  In  Estate 
of  Horn,  39  Misc.  Bep.  133,  78  N.  Y.  Supp.  979,  a  policy  issued  by 
a  domestic  corporation  upon  the  life  of  a  nonresident  was  held  not 
subject  to  the  transfer  tax,  although  kept  by  the  decedent  in  this 
state  and  here  collected. 

Where  a  testator  assigned  to  his  wife,  more  than  a  year  prior  to 
his  death,  policies  of  life  insurance  payable  to  him  if  he  survived 
the  endowment  period,  otherwise  to  bis  estate,  and  before  his  death, 
Prob.  Supp. — 8 
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at  his  reqnesti  the  EBsignments  were  duly  indorsed  upon  the  hooks 
of  the  eompany  and  indorseihentB  recognizing  the  same  were  attached 
to  the  policies,  the  assignment  was  held  to  have  vested  the  right  to 
the  policies  in  the  wife  when  completed  by  acceptance  and  recogni- 
tion, and  not  to  take  effect  at  the  death  of  the  testator  so  as  to 
render  them  subject  to  the  transfer  tax:  Estate  of  Parson,  51  Misc. 
Bep.  370,  101  N.  Y.  Snpp.  430,  affirmed  in  117  App.  Div.  321,  102 
N.  Y.  Supp.  1«8. 

m.  Membenship  in  Stock  Exchange. — A  seat  or  membership  in  the 
New  York  Stock  Exchange  has  been  held  to  be  a  privilege  of  value 
subject  to  the  transfer  tax  (Matter  of  Curtis,  31  Misc.  Bep.  83,  64 
N.  Y.  Supp.  574),  though  held  by  a  nonresident:  Matter  of  Gen- 
dinning,  68  App.  Div.  125,  74  N.  Y.  Supp.  190,  affirmed  in  171  N.  Y. 
684,  64  N.  E.  1121.  But  in  the  subsequent  case  of  Estate  of  Hell- 
man,  77  App.  Div.  355,  79  N.  Y.  Supp.  201,  it  is  decided  that  a  stock 
exchange  membership  is  not  subject  to  the  transfer  tax  as  "per- 
sonal property"  under  the  restricted  definition  of  those  words  in  the 
statutes  of  1896  and  1901.  This  case,  however,  is  reversed  in  174 
N.  Y.  254,  95  Am.  St.  Bep.  582,  66  N.  E.  809,  where  it  is  decided  that 
a  seat  in  the  stock  exchange,  being  ''property/'  is  subject  to  the  trans- 
fer tax  on  the  death  of  the  owner. 

Proceeds  realized  from  the  gratuity  fund  of  the  New  York  produce 
exchange,  payable  only  to  the  beneficiaries  of  a  deceased  member, 
do  not  pass  by  virtue  of  his  will  or  by  any  administration  of  his 
estate,  but  by  his  contract  with  the  exchange,  and  therefore  are  not 
subject  to  the  transfer  tax:  Estate  of  Fay,  25  Misc.  Bep.  468,  66  N. 
Y.  Supp.  749. 

n.  Tho  Goodwill  of  a  BnsinefM  has  been  held  not  to  be  "personal 
property"  under  the  restricted  definition  of  those  words  in  the  New 
York  statute  of  1896,  and  not  real  property  upon  any  theory,  and 
therefore  not  subject  to  the  transfer  tax  on  personal  or  real  estate: 
Estate  of  Dun,  39  Misc.  Bep.  616,  80  N.  Y.  Supp.  657.  The  doctrine 
of  this  case,  however,  has  been  repudiated,  for  in  Estate  of  Jones, 
69  App.  Div.  237,  74  N.  Y.  Supp.  702,  under  the  transfer-tax  law  of 
1891,  subjecting  "all  property"  which  passes  by  will  or  the  intestate 
laws  to  a  tax,  it  is  held  that  the  goodwill  of  a  newspaper  conducted 
by  a  joint  stock  association  is  property  which  passes  under  the  will 
of  a  deceased  member,  and  the  value  thereof  should  be  included  in 
determining  the  amount  of  his  estate  subject  to  the  transfer  tax; 
and  in  Estate  of  Dun,  40  Misc.  Bep.  509,  82  N.  Y.  Supp.  802,  the 
goodwill  of  the  business  of  a  firm  is  held  taxable  to  the  estate  of 
the  sole  owner  of  the  firm,  where  his  will  transfers  the  goodwill,  it 
being  "property."  Where  the  business  of  a  deceased  person  is  con- 
tinued by  his  administrator,  the  goodwill  of  the  business  is  an  asset 
subject  to  a  transfer  tax,  under  the  words  "other  value  in  business"; 
and  in  determining  the  value  thereof  the  net  earnings  of  a  single 
year  should  be  multiplied  by  a  certain  number  of  years,  the  num- 
ber depending  upon  the  nature  of  the  business:  Estate  of  Keahon, 
60  Misc.  Rep.  508,  Il3  N.  Y.  Supp.  926. 
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o.  Interest  in  Purtnexsliip  Property^ — ^Where  a  partner  has  loaned 
monej  to  the  firm  and  received  thereon  such  profits  as  are  earned  by 
the  concern,  this  is  regarded  as  invested  capital  and  is  subject  to  the 
transfer  tax  on  his  death;  and  if  he  has  permitted  the  profits  to 
remain  on  deposit  with  the  firm,  they  are  likewise  deemed  taxable 
assets  of  his  estate:  Estate  of  Probst,  40  Misc.  Bep.  431,  82  N.  Y. 
Supp.  396.  If  a  nonresident  at  the  time  of  his  death  is  a  member 
of  a  partnership  having  assets  in  New  York,  his  interest  therein  is 
considered  personal  property,  rather  than  a  mere  chose  in  action, 
and  is  subject  to  the  transfer  tax  of  that  state:  Estate  of  King,  30 
Misc.  Bep.  575,  63  N.  Y.  Supp.  1100,  order  affirmed,  67  N.  Y.  Supp. 
766.  Where  it  is  admitted  that  all  the  property  belonging  to  a  com- 
mercial partnership  has  been  regularly  assessed,  and  all  taxes  thereon 
duly  paid,  the  interest  of  a  partner  in  the  same  property  is  not  a 
distinct  and  separate  taxable  entity,  within  the  Louisiana  constitu- 
tional provision  that  the  inheritance  tax  shall  not  be  enforced  against 
property  which  has  borne  its  just  proportion  of  taxes:  Succession  of 
Qtauffer,  119  La.  66,  43  South.  928. 

p.  Bequests  for  Funeral  or  Burial  Expenses. — ^A  bequest  for  the 
maintenance  of  the  decedent's  burial  lot  has  been  held  exempt  from 
inheritance  taxation  as  burial  expenses:  Matter  of  Vinot,  7  N.  Y. 
Supp.  517.  In  Estate  of  Edgerton,  35  App.  Div.  125,  54  N.  Y.  Supp. 
700,  affirmed  in  158  N.  Y.  671,  52  N.  E.  1124,  a  transfer  of  stock  in 
trust  for  the  erection  of  a  monument  to  the  donor  and  the  care  of 
his  grave  is  held  within  this  rule.  But  in  the  recent  case  of  Es- 
tate of  Fay,  62  Misc.  Bep.  154,  116  N.  Y.  Supp.  423,  it  is  decided 
that  a  bequest  to  a  foreign  cemetery  association,  the  interest  to  be 
used  in  keeping  the  testator's  "lot  in  condition  forever,"  is  subject 
to  the  transfer  tax.  Said  the  court  in  this  case:  "In  Matter  of 
Yinot's  Estate,  7  N.  Y.  Supp.  517,  Surrogate  Bansom  held  that  a 
bequest  of  one  thousand  dollars  to  an  association,  the  income  of 
which  was  to  be  applied  to  the  care  and  preservation  of  the  burial 
plot  of  decedent,  was  not  taxable.  As  this  decision  has  not  been 
overruled  by  a  higher  court,  it  might  be  considered  as  a  control- 
ling authority  in  this  case.  In  view,  however,  of  the  language  ef  the 
court  of  appeals  in  the  Gould  case,  156  N.  Y.  423,  51  N.  E.  287,  and 
of  the  appellate  division  in  the  McAvoy  case,  112  App.  Div.  377, 
98  N.  Y.  Supp.  437,  it  would  appear  that  the  decision  in  Matter  of 
Yinot,  7  N.  Y.  Supp.  517,  would  scarcely  meet  with  the  approval  of 
the  appellate  courts  at  the  present  time.  In  the  Gould  case  it  was 
held  that  the  property  was  taxable,  although  bequeathed  for  the  pur- 
pose of  satisfying  a  contractual  obligation  existing  at  the  time  of 
decedent's  death;  and  in  the  McAvoy  case  it  was  held  that  the  be- 
quest was  taxable,  although  the  beneficiary  received  it  in  payment 
of  services  to  be  rendered  thereafter.  While  it  has  been  held  that 
a  sum  spent  by  an  executor  in  the  erection  of  a  monument  to  de- 
cedent is  exempt  (Matter  of  Edgerton's  Estate,  35  App.  Div.  125, 
54  N.  Y.  Supp.  700),  and  that  a  reasonable  sum  spent  in  the  purchase 
of  a  burial  plot  for  decedent  may  be  regarded  as  a  part  of  the  funeral 
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expenses  and,  therefore,  a  proper  deduction  (Matter  of  Liss*  Estatei 
39  Misc.  Bep.  123,  78  N.  Y.  Supp.  969),  there  is  a  manifest  distine- 
tion  between  such  expenditures  made  by  an  executor  in  his  discretion 
and  a  bequest  made  by  decedent  in  his  last  will  to  a  certain  bene- 
ficiary and  for  a  certain  specific  purpose." 

In  a  proceeding  to  collect  a  collateral  inheritance  tax  under  a 
statute  subjecting  all  property  passing  by  will  after  the  payment  of 
all  debts,  and  providing  further  that  the  word  ''debt"  shall  include  i 
reasonable  sum  for  funeral  expenses,  a  testator  may  set  aside  a  sum 
to  erect  a  tomb  for  himself,  since  it  cannot  be  said  that  that  form 
of  burial  is  unreasonable:  Morrow  v.  Durant  (Iowa),  118  N.  W.  781. 

q.  Bequest  in  Discharge  of  Debt  or  Other  Obligation. — All  trans- 
fers made  by  will  are  subject  to  the  transfer  tax,  irrespective  of 
whether  they  are  made  as  a  gratuity  or  in  discharge  of  some  debt  or 
other  obligation:  Estate  of  Bogers,  71  App.  Div.  461,  75  N.  T.  Supp. 
835,  affirmed  in  172  N.  Y.  617,  64  N.  £.  1125.  Said  the  court  in  Es- 
tate of  Gould,  156  N.  Y.  423,  51  N.  E.  287,  where  a  son  of  the  testator 
accepted  payment  for  his  services  under  a  provision  of  the  will: 
"It  matters  not  what  the  motive  of  a  transfer  by  will  may  be,  whether 
to  pay  a  debt,  discharge  some  moral  obligation,  or  to  benefit  a  rela- 
tive for  whom  the  testator  entertained  a  strong  affection,  if  the 
devise  or  bequest  be  accepted  by  the  beneficiary,  the  transfer  is 
made  by  will  and  the  state  makes  a  tax  to  impinge  upon  that  per- 
formance." Accordingly  it  has  been  decided  that  a  bequest  to  a 
physician  "in  view  and  in  consideration  of  his  unremitting  care  and 
attention  to  me  during  my  years  of  sickness  without  asking  any  re- 
ward for  services  rendered,"  is  subject  to  the  transfer  tax:  Estate  of 
Doty,  7  Misc.  Bep.  193,  27  N.  Y.  Supp.  653;  and  that  a  bequest  to  a 
priest  or  his  successors  to  be  used  in  saying  low  masses  for  the  re- 
pose of  the  soul  of  the  testatrix  and  three  others,  is  not  exempt  from 
the  transfer  tax  as  funeral  expenses:  Estate  of  McAvoy,  112  App. 
Div.  377,  98  N.  Y.  Supp.  437. 

Beferring  to  the  Gould  case  above,  where  the  testator's  son  con- 
sented to  accept  payment  for  his  services  under  a  provision  in  the 
will,  the  court  in  Estate  of  Daniell,  40  Misc.  Bep.  329,  81  N.  Y.  Supp. 
1033,  said:  "It  is  only  where  the  devise  or  bequest  is  accepted  by 
the  beneficiary  that  the  transfer  is  made  by  the  will,  and  the  stat- 
ute in  question  makes  a  tax  to  impinge  upon  that  performance." 
This  is  in  recognition  of  the  well-established  rule  that  a  legatee  may 
renounce  his  legacy,  and  that  when  he  does  so  there  is  no  transfer 
to  him,  so  far  as  concerns  that  particular  testamentary  gift,  to  which 
the  inheritance  tax  will  attach:  See  "Effect  of  Benunciation  of 
Legacy,"  post. 

In  Estate  of  Bogers,  2  Con.  Sur.  198,  10  N.  Y.  Supp.  22,  it  is  doubted 
whether  a  bequest  in  satisfaction  of  a  debt  is  a  legacy  within  the 
meaning  of  the  act  taxing  legacies,  since  a  legacy  only  implies 
bounty  or  benevolence.  And  in  Forster's  Exrs.  v.  Gilliam,  13  Pa. 
340,  a  gift  by  a  testator  to  his  creditor,  in  satisfaction  of  a  debt, 
«f  the  precise  sum  due,  is  said  to  fall  neither  within  the  letter  nor 
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the  spirit  of  the  collateral  inheritance  tax.  According  to  Matter 
ef  Underhill,  2  Con.  Snr.  262,  20  N.  Y.  Supp.  134,  when  a  beqnest 
if  made  to  a  creditor  on  condition  that  he  accept  it  in  full  satii- 
faction  of  all  unsettled  accounts  and  claims  against  the  testator,  it 
is  not  subject  to  the  inheritance  tax  if  the  accounts  exceed  the  sum 
bequeathed.  A  bequest  of  a  promissory  note  to  its  maker  has  been 
held  a  transfer  taxable  at  its  fair  market  value:  Morgan  v.  Warner, 
45  App.  Div.  424,  60  N.  Y.  Supp.  693,  affirmed  in  162  N.  Y.  612,  57 
N.  E.  1118.  And  according  to  Matter  of  Tuigg,  15  N.  Y.  Supp.  548, 
when  a  bequest  of  the  residue  of  the  estate  of  the  testator  includes 
a  note  by  the  legatee,  the  amount  of  the  note  is  subject  to  the  legacy 
tax.  And  in  Estate  of  Wood,  40  Misc.  Bep.  155,  81  N.  Y.  Supp.  511, 
where  the  testator  directed  his  executor  to  withdraw  one-half  of  the 
claims  he  had  presented  to  his  brother's  executor,  and  forgave  that 
half,  it  was  held  that  this  did  not  relieve  any  part  of  the  whole 
sum  from  taxation  (it  being  a  bequest  of  that  half  to  the  estate), 
and  have  the  effect  of  making  the  tax  on  that  half  assessable  to 
the  executrix  in  her  official  capacity  and  not  as  an  individual. 

r.  Advancements  and  ordinary  gifts  inter  vivos  not  in  contempla* 
tion  of  death  are  not  within  the  provisions  of  the  inheritance  tax 
statutes:  Matter  of  Edgerton,  35  App.  Div.  125,  54  N.  Y.  Supp.  700, 
affirmed  in  158  N.  Y.  671,  52  N.  E.  1124;  Matter  of  Spaulding,  49 
App.  Div.  541,  63  N.  Y.  Supp.  694.  In  Matter  of  Bartlett,  4  Misc. 
Bep.  380,  23  N.  Y.  Supp.  990,  sums  loaned  and  advanced  by  the 
testator  to  his  sons  were  held  not  advancements  within  this  rule, 
the  court  distinguishing  between  the  words  "advance"  and  "ad- 
vancement." But  in  United  States  v.  Banks,  17  Fed.  322,  a  deed  of 
gift  to  a  son,  made  as  an  advancement  and  chargeable  as  such  against 
his  ultimate  share  of  the  estate  of  the  father  under  a  will  existing 
at  the  time  of  the  deed,  was  held  a  "succession,"  under  the  war- 
revenue  act  of  June  30,  1864,  as  a  conveyance  without  "valuable  and 
adequate  consideration,"  and  chargeable  with  a  tax  of  one  per  cent. 

8.  Ck>mpen8atlon  to  Executor  or  Trustee. — The  statutes  usually 
provide  that  when  a  testator  makes  a  bequest  or  devise  to  his  ex- 
ecutors or  trustees  in  lieu  of  commissions  or  compensation,  the  ex- 
cess of  this  gift  over  and  above  a  reasonable  compensation  for  their 
services  is  subject  to  the  inheritance  tax.  Accordingly,  where  a  testa- 
tor directs  that  his  executor  and  trustee  be  paid  an  annual  sum, 
together  with  the  commissions  allowed  by  law,  so  long  as  he  should 
act,  in  full  compensation  for  his  services,  and  he  accepts  the  sum, 
the  annual  sum  is  subject  to  the  transfer  tax:  Estate  of  Huber,  86 
App.  Div.  458,  83  N.  Y.  Supp.  769.  But  a  bequest  to  an  executor  of 
a  stated  sum  "over  and  above  his  legal  commissions  and  expenses," 
has  been  held  to  be  not  within  the  statutory  provision  that  when  a 
bequest  is  made  in  lieu  of  commissions  the  excess  thereof  above 
reasonable  compensation  is  subject  to  the  inheritance  taxation:  Mat- 
ter of  Underbill,  2  Con.  Sur.  262,  20  N.  Y.  Supp.  134.  In  Maryland, 
where  executors  were  appointed  under  the  will  of  a  testator  who 
died  March  27,  1845,  their  commissions  were  held  subject  to  the  tax 


38  Pbobatb  Sufplbmsnt. 

imposed  hj  the  act  of  1844,  which  did  not  go  into  effect  until  June 
2,  1845:  WiUiame  ▼.  Mosher,  6  GiU,  454. 

%,  Power  of  Aiipointment. — The  impoiition  of  transfer  taxes  on 
the  exercise  of  powers  of  appointment  has  already  been  considered 
with  reference  to  what  law  governs :  See  ante,  11,  e.  The  New  York 
statute,  which  in  its  general  terms  is  similar  to  the  statute  of  other 
states,  has  been  held  not  to  be  in  contravention  of  the  United  States 
constitution:  Orr  v.  Oilman,  183  XT.  S.  278,  22  Sup.  Ct.  Bep.  213,  46 
L.  ed.  196.  It  has  been  said  of  this  statute  that  it  applies  to  all 
powers  alike,  without  distinction  on  account  of  the  method  or  date 
of  creation;  and  that  it  does  not  impose  a  tax  on  property,  or  on 
the  original  transfer,  bat  the  particular  transfer  through  the  exer- 
cise of  the  power:  Matter  of  Dows,  167  N.  T.  227,  88  Am.  St.  Bep. 
508,  60  N.  E.  439,  62  L.  B.  A.  433;  Estate  of  Delano,  176  N.  Y.  486,, 
68  N.  E.  871,  64  L.  B.  A.  279;  and  a  determination  by  a  state  court 
to  this  effect  is  not  reviewable  by  the  supreme  court  of  the  United 
States:  Orr  v.  Oilman,  183  U.  S.  278,  22  Sup.  Ct.  Bep.  213,  46  L.  ed. 
196.  "As  the  tax  is  imposed  upon  the  exercise  of  the  power,  it  is 
unimportant  how  the  power  was  created.  The  existence  of  the  power 
is  the  important  fact,  for  what  may  be  done  under  it  is  not  affected 
by  its  origin.  If  created  by  deed  its  efficiency  is  the  same  as  if  it 
had  been  created  in  the  same  form  by  will.  Ne  more  and  no  less 
could  be  done  by  virtue  of  it  in  the  one  case  than  in  the  other. 
Its  effective  agency  to  produce  the  result  intended  is  neither  strength- 
ened  nor  weakened  by  the  nature  of  the  instrument  used  by  the 
donor  of  the  power  to  create  it.  The  power,  however  or  whenever 
created,  authorized  the  donee  by  her  will  to  devest  certain  defeasi- 
ble estates,  and  to  vest  them  absolutely  in  one  person.  If  this  an- 
thority  had  been  conferred  by  will  instead  of  by  deed,  the  right 
to  act  would  have  been  precisely  the  same,  and  the  power  wool^ 
have  neither  gained  nor  lost  in  force.  ....  As  we  said  through 
Judge  Gullen  in  the  Dows  case  (167  N.  Y.  227,  88  Am.  St.  Rep.  508, 
60  N.  E.  439,  54  L.  B.  A.  433):  'Whatever  be  the  technical  source 
of  title  of  a  grantee  under  a  power  of  appointment,  it  cannot  be 
denied  that  in  reality  and  substance  it  is  the  execution  of  the  power 
that  gives  to  the  grantee  the  property  passing  under  it.'  This  ac- 
cords with  the  statutory  definition  of  a  power  as  applied  to  real 
estate,  for  it  includes  an  authority  to  create  or  revoke  an  estate 
therein.  Such  was  the  effect  of  the  exercise  of  the  power  under 
consideration,  for  it  both  revoked  and  created  estates  in  the  real 
property  and  the  interests  in  the  personal  property.  No  tax  is  laid 
on  the  power,  or  on  the  property,  or  on  the  original  disposition  by 
deed,  but  simply  upon  the  exercise  of  the  power  by  will,  as  an  ef- 
fective transfer  for  the  purposes  of  the  act":  Ghanler  v.  Kelsey,  205 
U.  S.  466,  27  Sup.  Ct.  Rep.  550,  51  L.  ed.  882,  affirming  and  quoting 
from  Estate  of  Delano,  176  N.  Y.  486,  68  N.  E.  871,  64  L.  B.  A.  279. 

Other  decisions  discussing  the  imposition  of  inheritance  taxes  on 
powers  of  appointment  and  their  exercise  are:  Matter  of  Stewart, 
131  N.  Y.  274,  30  N.  E.  184,  14  L.  B.  A.  836,  reversing  61  Hun,  554, 
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16  N.  Y.  Supp.  388;  Estate  of  Langdon,  153  N.  Y.  6,  40  N.  E.  1034; 
Iiham  V.  New  York  Assn.  for  Improving  the  Condition  of  the  Poor, 
177  N.  Y.  218,  69  N.  E.  367;  Eitate  of  Lansing,  182  N.  Y.  238,  74 
N.  E.  882;  Estate  of  Gooksey,  182  N.  Y.  92,  74  N.  E.  880;  Estate  of 
Potter,  51  App.  Div.  212,  64  N.  Y.  Supp.  1013;  Estate  of  Bogers,  71 
App.  Div.  461,  75  N.  Y.  Supp.  835;  Matter  of  Howe,  86  App.  Div. 
286,  83  N.  Y.  Snpp.  825;  Estate  of  Mather,  90  App.  Div.  382,  85  N. 
Y.  Supp.  657;  Estate  of  Buckingham,  106  App.  Div.  13,  94  N.  Y. 
Supp.  130;  Estate  of  Spencer,  119  App.  Div.  883,  107  N.  Y.  Supp. 
543;  Estate  of  Bipley,  122  App.  Div.  419,  106  N.  Y.  Supp.  844,  or- 
der affirmed  in  84  N.  E.  574;  Estate  of  Lewis,  60  Misc.  Bep.  643, 
113  N.  Y.  Supp.  1112,  order  reversed  in  113  N.  Y.  Supp.  1136;  Es- 
tate of  Lowndes,  60  Misc.  Bep.  506,  113  N.  Y.  Supp.  1114;  Estate  of 
Chapman,  61  Misc.  Bep.  593,  115  N.  Y.  Supp.  981;  Commonwealth 
V.  Duffield,  12  Pa.  277,  Brightly,  N.  P.  469;  Commonwealth  v.  Will- 
iams' Exrs.,  13  Pa.  29;  Commonwealth  v.  Sharpless,  2  Chest.  Co.  Bep. 
(Pa.)  246;  FideUty  Trust  Co.  v.  McClain,  113  Fed.  152,  affirmed  in 
122  Fed.  1020,  57  C.  C.  A.  679. 

Where  a  resident  of  the  state  gave  a  power  of  appointment  by  her 
will,  and  the  appointee,  also  a  resident  of  the  state,  exercises  the 
appointment  by  will,  the  beneficiary  becomes  liable  under  the  trans- 
fer tax  of  New  York,  although  the  property,  real  and  personal,  is 
situated  without  the  state:  Estate  of  Hull,  111  App.  Div.  322,  97  N. 
Y.  Supp.  701,  affirmed  in  186  N.  Y.  586,  79  N.  E.  1107.  "We  are  of 
opinion,"  said  the  court  in  reversing  the  surrogate's  decision  in  this 
case,  "that  the  learned  surrogate  has  fallen  into  error  in  reversing 
the  original  decree  in  this  matter,  due  to  the  confusion  of  the  ques- 
tion by  an  entirely  irrelevant  detail  in  relation  to  the  situs  of  the 
property  which  passed  to  the  said  Ida  M.  Hull.  The  question  is  not 
where  the  property  was  located,  or  whether  it  was  real  estate  or 
personal  property,  but  whether  the  beneficiary  came  into  its  pos- 
session through  the  exercise  of  a  privilege  conferred  by  the  state  of 
New  York It  being  the  privilege  upon  the  right  to  succes- 
sion to  property  by  means  of  a  will  that  is  taxed,  and  the  subject 
of  the  litigation  being  within  the  jurisdiction  of  the  state,  it  seems 
clear  that  the  beneficiary  under  the  power  of  appointment  contained 
in  the  will  of  Caroline  C.  Hull,  a  resident  of  this  state,  upon  the 
exercise  of  that  power  by  Wager  J.  Hull,  likewise  a  resident  of  this 
state,  is  bound  to  pay  the  tax  imposed  upon  that  privilege,  regard- 
less of  the  question  of  where  the  property  to  which  the  power  re- 
lated was  located.  Ida  M.  Hull  gets  all  of  her  rights  in  and  to  the 
property  by  reason  of  the  exercise  of  the  power  (a  privilege  granted 
by  the  state  of  New  York),  and  she  may  not  be  relieved  from  that 
obligation  because  of  the  fact  that  the  property  itself  was  without 
the  jurisdiction  of  the  state  at  the  time  the  power  was  exercised. 
That  is  an  entirely  irrelevant  matter." 

In  Estate  of  Lord,  111  App.  Div.  152,  97  N.  Y.  Supp.  553,  affirmed 
in  186  N.  Y.  549,  79  N.  E.  1110,  when  a  man  by  will  exercised  a 
power  of  appointment  as  to  property  situated  in  New  York  in  favor 
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of  hiB  wife,  who  dispoied  of  the  property  by  will  which  wu  pro* 
bated  in  another  itate,  the  property,  although  removed  from  New 
York  before  distribution  under  her  will,  was  held  subject  to  the 
inheritance  tax.  But  in  Estate  of  Thomas,  39  Misc.  Bep.  136,  78 
N.  Y.  Supp.  981,  where  a  nonresident  testator,  whose  property  was 
entirely  without  the  state,  left  specified  property  in  trust  for  his 
daughter  for  life,  with  power  to  appoint  the  remainder  after  the 
trust,  and  the  trustee  was  a  resident,  and  thereafter  the  daughter, 
then  a  resident  of  the  state,  executed  the  power  by  will,  it  was  de- 
cided that  this  exercise  was  not  a  taxable  transfer.  According  to 
Matter  of  Chabot,  44  App.  Div.  340,  60  N.  Y.  Supp.  927,  an  estate 
of  a  nonresident  testator,  acquired  as  appointee  named  by  a  legatee 
for  life,  with  power  to  name  the  remainderman,  may  be  assessed 
prior  to  the  administration  of  the  estate  of  the  legatee,  who  dies 
shortly  before  the  appointee. 

a.  Effect  of  Oompromlse  of  LltigatioiL — A  compromise  of  litiga- 
tion or  cf  a  will  contest  cannot  be  resorted  to  as  a  mere  device  for 
evading  the  payment  of  an  inheritance  tax;  for  courts  look  beyond 
the  form  of  any  arrangement,  whereby  the  commonwealth  is  deprived 
of  a  tax,  to  its  substance  to  ascertain  its  real  purpose.  Hence  an 
agreement  to  set  aside  a  will  and  to  make  distribution  in  accord- 
ance with  its  provisions  or  otherwise  will  not  relieve  legacies  other- 
wise taxable  from  the  burden  which  the  law  imposes  upon  them. 
But  money  paid  in  good  faith  in  compromise  of  threatened  litigation 
or  of  a  will  contest  is  not  subject  to  the  legacy  tax:  Estate  of  Haw- 
ley,  214  Pa.  525,  63  Atl.  1021.  It  has  been  held  that  the  collateral 
inheritance  tax  is  not  payable  on  the  money  which  legatees,  who  are 
collaterals,  authorized  the  executor  to  pay  to  a  disinherited  son  of 
the  decedent,  in  pursuance  of  a  compromise  by  which  the  son's 
caveat  is  withdrawn  and  the  will  admitted  to  probate:  Estate  of 
Pepper,  159  Pa.  508,  28  Atl.  356;  and  that  such  tax  cannot  be  im- 
posed upon  money  paid  to  extinguish  the  title  of  persons  who  claim 
adversely  to  the  decedent,  or  upon  property  surrendered  by  way  of 
compromise  to  persons  who  so  claim:  Estate  of  Kerr,  159  Pa.  612, 
28  Atl.  354.  In  Estate  of  Wells  (Iowa),  120  N.  W.  713,  it  was  ad- 
judged, after  a  review  of  the  foregoing  Pennsylvania  decisions,  that 
upon  the  compromise  of  the  will  in  that  case,  the  children  of  the 
testator  took  nothing  under  the  will,  nor  as  heirs  or  creditors,  but 
solely  by  virtue  of  the  settlement,  and  hence  the  amounts  received 
were  not  subject  to  taxation. 

In  English  v.  Crenshaw,  120  Tenn.  531,  127  Am.  St.  Bep.  1025,  110 
S.  W.  210,  the  testator  left  all  his  property  in  his  widow ;  eollateral  heirs 
contested  the  will,  and  procured  it  to  be  set  aside,  but  the  case  was  re- 
versed on  appeal  and  remanded;  the  widow  then  proposed  to  deed 
one-half  of  the  property  to  the  contestants  if  they  would  withdraw 
the  contest,  which  proposition  was  accepted*  It  was  held  that  the 
eollateral  representatives  did  not  derive  title  from  the  decedent,  bnt 
from  the  deedi  of  the  widoW|  and  that  no  eollateral  inheritanee  tax 
waa  due. 
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In  People  v.  Bice,  40  Colo.  508,  91  Pac.  33,  where  the  sole  heir  of 
the  testator  contested  the  will  because  it  made  him  a  less  liberal 
allowance  than  the  statute,  and  the  executor  paid  him  a  sum  in  ad- 
dition to  his  legacy  in  consideration  of  a  withdrawal  of  the  contest, 
it  was  decided  that  the  sum  thus  paid  was  subject  to  the  tax. 

In  Estate  of  Cook,  187  N.  Y.  253,  79  N.  £.  991,  the  widow,  an 
adopted  daughter  of  the  testator,  resisted  the  probate  of  his  will; 
thereafter  it  was  admitted  to  probate  under  an  agreement  whereby 
his  nephews  and  nieces,  as  residuary  legatees,  transferred  their  in- 
terests in  the  estate  to  the  widow.  This  arrangement  was  made  in 
good  faith  for  no  other  purpose  than  to  avoid  a  will  contest.  The 
court  held  that  the  residue  was  taxable  at  the  rate  of  five  per  cent 
as  in  the  case  of  a  bequest  to  nephews  and  nieces,  rather  than  at 
the  rate  of  one  per  cent  as  in  the  case  of  a  bequest  to  a  widow. 
Said  the  court:  "The  compromise  did  not  change  the  will.  No  settle- 
ment could  change  a  word  that  the  testator  wrote.  The  will  stands 
as  it  was  written,  and  the  most  solemn  instrument,  executed  by  all 
parties  interested,  could  not  convert  a  bequest  to  the  nephews  and 
nieces  into  a  bequest  to  the  widow.  As  we  said  in  another  case,  she 
takes  under  them  'by  contract,  not  under  the  will  or  from  the  testa- 
tor*: Greenwood  v.  Holbrook,  111  N.  Y.  465,  471,  18  N.  E.  711.  A 
succession  tax  is  measured  by  the  legal  relation  which  the  legatee 
bears  to  the  testator,  and  is  not  affected  by  the  relation  which  an 
assignee  of  the  legatee  bears  to  him.  Here  the  legatees  took  the 
residuum  under  the  will.  They  succeeded  the  testator  in  the  owner- 
ship thereof,  and  their  succession  gives  rise  to  the  tax.  The  widow 
did  not  take  the  residue  from  the  testator,  for  he  did  not  give  it 
to  her.  She  took  as  assignee,  not  as  legatee.  Unless  she  took  as  as- 
signee, she  did  not  take  at  all.  The  legatees  assigned  to  her,  and  the 
rate  of  taxation  is  fixed  by  their  relation  to  the  testator.  Ah  she 
did  not  take  through  the  will,  the  succession  tax  cannot  be  fixed  at 
the  rate  of  one  per  cent,  as  in  the  ease  of  a  bequest  to  a  widow,  but 
must  be  fixed  at  the  rate  of  five  per  cent,  as  in  the  case  of  a  be- 
quest to  nephews  and  nieces." 

In  Appeal  of  Commonwealth,  34  Pa.  204,  the  testator  devised  his 
entire  estate  to  his  executors  in  trust  for  legatees  and  devisees; 
the  widow  declined  to  take  her  legacy,  but  afterward,  by  an  arrange- 
ment with  the  executors  approved  by  the  court,  accepted  a  sum  less 
than  her  share  of  the  estate  and  relinquished  her  claim  to  the  resi- 
due. It  was  held  that  she  took  this  sum  under  her  paramount  title 
as  a  widow,  not  out  of  the  fund  bequeathed  in  trust,  and  therefore 
that  it  was  not  subject  to  the  collateral  inheritance  tax. 

Cases  somewhat  analogous  to  the  above  have  arisen  when  taxes  un- 
der United  States  internal  revenue  laws  have  been  sought  to  be 
imposed  on  money  received  as  the  result  of  a  compromise  in  a  will 
contest,  and  it  has  been  affirmed  that  money  thus  received  does  not 
fall  within  the  category  of  "legacies"  or  "distributive  shares"  subject 
to  the  federal  internal  revenue  tax:  Page  v.  Bives,  1  Hughes,  297, 
Fed.  Oaf.  No.  10^666.    Where  an  instrument  offered  as  a  will  is  not 
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admitted  to  probate  but  contested  proceedings  therefor  are  compro- 
mised as  authorized  by  the  Massachusetts  statute,  and  the  estate  is 
distributed  pursuant  to  the  compromise  decree,  this  compromise  is 
deemed  the  will  under  which  the  property  passed  for  the  purposes 
of  the  federal  war-revenue  act  of  1898,  and  the  tax  due  thereunder 
is  determined  accordingly:  McCoy  ▼.  Gill,  156  Fed.  985. 

Y.  Effect  of  Seiiunciation  of  Legacy. — Since  a  legacy  does  not  be- 
come effective  until  accepted,  there  is  no  transfer  thereof  to  which 
an  inheritance  tax  will  attach  if  the  legatee  waives  or  renounces 
the  legacy,  but  the  succession  thereupon  becomes  taxable,  if  at  all, 
in  accordance  with  the  ultimate  devolution  of  the  property.  "If  no 
transfer  is  effected  because  it  turns  out  that  there  is  no  property  to 
transfer,  no  tax  can  be  collected,  and,  if  the  legatee  renounce  the 
gift  and  refuse  to  receive  it,  no  tax  can  be  collected  with  respect 
to  him,  because  there  has  been  no  transfer  to  him.  His  right  to  re- 
nounce the  privilege  of  accepting  the  donation  is  not  denied  or  for- 
bidden by  the  statute,  and  such  right  is  recognized  by  the  authorities. 
....  On  his  effective  renunciation  the  title  to,  or  ownership  of,  the 
property  of  the  gift  remains  in  the  estate  to  be  disposed  of  under 
the  terms  of  the  will  and  the  succession  is  taxable  in  accordance 

with  the  nature  of  the  ultimate  devolution Assuming  the  right 

of  an  individual  to  reject  proffered  bounty,  whether  tendered  by  deed 
to  take  effect  at  the  grantor's  death,  or  by  will,  I  can  see  no  good 
reason  for  applying  the  provisions  of  the  tax  law  to  a  mere  abortive 
attempt  at  a  transfer  as  well  as  to  the  consummated  act":  Estate  of 
Cook,  187  N.  Y.  253,  79  N.  E.  991;  Estate  of  Wolfe,  89  App.  Div. 
349,  85  N.  T.  Supp.  949,  affirmed  in  179  N.  Y.  599,  72  N.  E.  1152. 

In  a  recent  Iowa  case  it  is  affirmed  that  the  state  cannot  collect  a 
collateral  inheritance  tax  on  a  legacy  which  has  been  waived  by  the 
collateral  legatee:  Morrow  v.  Durant  (Iowa),  118  N.  W.  781.  This 
decision  is  in  affirmance  of  Estate  of  Stone,  132  Iowa,  136,  109  N. 
W.  455,  where  it  is  held  that  a  contract  between  the  beneficiaries  in 
a  will,  including  a  collateral  legatee,  whereby  the  provisions  of  the 
will  are  renounced  and  a  division  of  the  property  provided  for,  is 
valid  notwithstanding  its  effect  is  to  deprive  the  state  of  a  collateral 
inheritance  tax  otherwise  collectible  upon  the  legacy  to  the  collateral 
legatee. 

V.    Eatates  for  Life  or  in  BtemaindeF— Contingent  InterestSi 

a.  Life  Estates  and  Vested  Bemainders. — ^The  general  rule  would 
seem  clear  that  life  estates,  and  ordinary  vested  remainders,  not  sub- 
ject to  any  condition  or  contingency,  are  presently  taxable  under  the 
general  system  of  inheritance  taxation  now  in  vogue.  The  relative 
rights  of  a  life  tenant  and  remaindermen  in  the  matter  of  the  pay- 
ment may  not  be  easily  adjusted,  but  the  fixing  of  the  value  of  either 
of  the  estates,  under  the  mortality  tables,  is  not  difficult:  Fitzgerald 
V.  Bhode  Island  Hospital  Trust  Co.,  24  B.  I.  59,  52  Atl.  814;  People 
v.  McCormick,  208  111.  437,  70  N.  E.  350,  64  L.  B.  A.  775;  Dow  v. 
Abbott,  197  Mass.  283,  84  N.  E.  96;  Matter  of  Dows,  167  N.  Y.  227, 
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88  Am.  St.  Bep.  508,  60  N.  E.  508;  52  L.  B.  A.  433;  Estate  of  Yinot, 
7  N.  Y.  Sapp.  517;  Estate  of  Bogert,  25  Misc.  Bep.  466,  55  N.  Y. 
Snpp.  751;  Estate  of  Sherman,  30  Misc.  Bep.  547,  63  N.  Y.  Supp. 
957;  Estate  of  Buncie,  36  Misc.  Bep.  607,  73  N.  Y.  Sapp.  1120;  Es- 
tate of  Babcock,  37  Misc.  Bep.  445,  75  N.  Y.  Supp.  926;  Estate  of 
Bushnell,  73  App.  Div.  325,  77  N.  Y.  Supp.  4,  aifirmed  in  172  N.  Y. 
649,  65  N.  E.  1115;  Estate  of  Hoyt,  37  Misc.  Bep.  720,  76  N.  Y. 
Supp.  504;  Commonwealth's  Appeal,  127  Pa.  438,  17  Atl.  1094; 
Brown  v.  Kinney,  128  Fed.  310;  Peck  ▼.  Kinney,  128  Fed.  313.  The 
fact  that  the'  prior  life  estate  is  exempt  does  not  relieve  the  owner 
of  the  Tested  remainder  from  the  tax:  Estate  of  Copper,  127  Pa. 
435,  17  Atl.  1094;  Bailey  t.  Doane,  96  Tenn.  16,  33  S.  W.  573. 

b.  Future  and  Oontliigeiit  Estates — ^New  York  Bule. — Until  quite 
recently  the  taxation  of  future  contingent  estates  or  remainders  in 
New  York  was  governed  by  the  following  statute:  "Estates  in  ex- 
pectancy which  are  contingent  or  defeasible  shall  be  appraised  at 
their  full  undiminished  value  when  the  persons  entitled  thereto  shall 
come  into  the  beneficial  enjoyment  or  possession  thereof,  without 
diminution  for  or  on  account  of  any  valuation  theretofore  made  of 
the  particular  estates  for  purposes  of  taxation,  upon  which  said  es- 
tates in  expectancy  may  have  been  limited."  Under  this  statute  it 
was  repeatedly  held  that  future  contingent  estates  therein  mentioned 
were  not  taxable  until  they  vested  in  possession  and  the  beneficial 
owner  thereby  ascertained.  The  taxation  of  such  interests  was  post- 
poned until  the  contingency  was  settled:  Estate  of  Cager,  111  N.  Y. 
343,  18  N.  E.  866;  Matter  of  Curtis,  142  N.  Y.  219,  36  N.  E.  887; 
Matter  of  Ho£fman,  143  N.  Y.  327,  38  N.  E.  311;  Matter  of  Boosevelt, 
143  N.  Y.  120,  38  N.  E.  281,  25  L.  B.  A.  695;  Matter  of  Davis,  149 
N.  Y.  539,  44  N.  E.  185;  Matter  of  Gibson,  157  N.  Y.  680,  51  N.  E. 
1090;  Matter  of  Dows,  167  N.  Y.  227,  88  Am.  St.  Bep.  508,  60  N.  E. 
439,  52  L.  B.  A.  433.  Said  the  court  in  Estate  of  Hoffman,  143  N. 
Y.  327,  38  N.  E.  311:  "That  mere  possibilities  or  chances  of  the  ac- 
quisition of  property,  including  not  only  contingent  estates,  but  also 
estates  technically  vested,  but  liable  to  be  devested,  were  not  liable 
to  taxation  until  the  contingencies  had  passed  or  been  fulfilled,  and 
the  right  to  succeed  to  property  become  certain  and  absolute,  and 
the  tax  eught  not  to  be  imposed  until  events  make  it  certain  that 
there  is  a  beneficial  transfer  of  property  to  the  beneficiary."  For 
applications  of  this  doctrine,  see  the  following  cases:  Estate  of  Lang- 
don,  11  App.  Div.  220,  43  N.  Y.  Supp.  419;  Estate  of  Harbeck,  43 
App.  Div.  188,  59  N.  Y.  Supp.  362;  Estate  of  Travis,  19  Misc.  Bep. 
393,  44  N.  Y.  Supp.  349;  Estate  of  McMahon,  28  Misc.  Bep.  697,  60 
N.  Y.  Supp.  64;  Estate  of  Eldridge,  29  Misc.  Bep.  734,  62  N.  Y.  Supp. 
1026;  Estate  of  Bartow,  80  Misc.  Bep.  27,  62  N.  Y.  Supp.  1000; 
Estate  of  Howell,  34  Misc.  Bep.  432,  69  N.  Y.  Supp.  1016;  Estate  of 
Lynn,  34  Misc.  Bep.  681,  70  N.  Y.  Supp.  730;  Estate  of  Plum,  37 
Misc.  Bep.  466,  75  N.  Y.  Supp.  940;  Estate  of  Clarke,  39  Misc.  Bep. 
73,  78  N.  Y.  Supp.  869;  Estate  of  Babcock,  81  App.  Div,  641,  81  N. 
Y.  Supp.  1117;  Estate  of  Le  Brun,  39  Misc.  Rep.  516,  80  N.  Y.  Supp. 
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486;  Estate  of  Howe,  86  App.  Diy.  286,  83  N.  T.  Snpp.  825,  aflirined 
in  176  N.  T.  670,  68  N.  E.  1118;  MUler  v.  Tracy,  86  N.  Y.  Sapp. 
1024;  Estate  of  Naylor,  120  App.  Div.  738,  105  N.  Y.  Supp.  667. 

The  New  York  statute  has  been  materiallj  changed  so  as  to  read: 
"Whenever  a  transfer  of  property  is  made,  upon  which  there  is,  or  in 
any  contingency  there  may  be,  a  tax  imposed,  such  property  shall 
be  appraised  at  its  clear  market  value  immediately  upon  such  trans- 
fer, or  as  soon  thereafter  as  practicable.  The  value  of  every  future 
or  limited  estate,  income,  interest  or  annuity  dependent  upon  any 
life  or  lives  in  being,  shall  be  determined  by  the  rule,  method  and 
standard  of  mortality  and  value  employed  by  the  superintendent  of 
insurance  in  ascertaining  the  value  of  policies  of  life  insurance  and 
annuities  for  the  determination  of  liabilities  of  life  insurance  eom- 
panies,  except  that  the  rate  of  interest  for  making  such  computation 
shall  be  five  per  centum  per  annum When  property  is  trans- 
ferred in  trust  or  otherwise,  and  the  rights,  interests  or  estates  of 
the  transferees  are  dependent  upon  contingencies  or  conditions 
whereby  they  may  be  wholly  or  in  part  created,  defeated,  extended 
or  abridged,  a  tax  shall  be  imposed  upon  said  transfer  at  the  highest 
rate  which,  on  the  happenings  of  any  of  the  said  contingencies  or 
conditions,  would  be  possible  under  the  provision  of  this  arti- 
cle, and  such  tax  so  imposed  shall  be  due  and  payable  forthwith 
by  the  executors  or  trustees  out  of  the  property  transferred."  It  thus 
appears  that  whenever  a  transfer  of  property  is  made,  upon  which 
there  is,  or  by  any  contingency  there  may  be,  a  tax  imposed,  the 
property  is  to  be  appraised  at  its  clear  market  value  and  the  trans- 
fer tax  is  due  and  payable  forthwith  out  of  the  property  transferred. 
The  tax  on  contingent  remainders,  therefore,  is  to  be  paid  forth- 
with out  of  the  corpus  of  the  estate  transferred:  Estate  of  Tracy, 
179  N.  Y.  501,  72  N.  E.  519;  Estate  of  Brez,  172  N.  Y.  609,  64  N. 
E.  958;  Estate  of  Post,  85  App.  IMv.  611,  82  N.  Y.  Supp.  1079.  "By 
this  amendment  the  legislature  clearly  intended  to  change  the  law 
upon  the  subject,  and  to  make  the  transfer  tax  upon  property  trans- 
ferred in  trust  payable  forthwith.  The  tax  is  not  required  to  be 
paid  by  the  conditional  transferee,  for  by  the  provisions  of  the  stat- 
ute it  is  to  be  paid  'out  of  the  property  transferred';  so  that  whoever 
may  ultimately  take  the  property  takes  that  which  remains  after  the 
payment  of  the  tax.  This  amendment  makes  provision  for  property 
transferred  in  trust.  Each  trust  estate  created  is  to  be  separately  ap- 
praised, and  the  tax  determined  according  to  the  percentage  fixed  by 
the  statute  for  those  who  are  contingently  entitled  to  the  estate;  and, 
when  fixed,  the  tax  is  forthwith  payable  out  of  the  trust  estate":  Estate 
of  Vanderbilt,  172  N.  Y.  69,  64  N.  E.  782;  Estate  of  Hoyt,  44  Misc. 
Rep.  76,  89  N.  Y.  Supp.  744. 

The  constitutionality  of  the  New  York  statute,  as  thus  amended, 
has  been  recognized  by  the  court  of  appeals  of  that  state:  Estate  of 
VanderbUt,  172  N.  Y.  69,  64  N.  E.  782;  Estate  of  Brez,  172  N.  Y. 
609,  64  N.  E.  958.  And  the  supreme  court  of  the  United  States 
held  that  a  tax  on  remainders  before  the  precedent  estate  t«r> 
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Biinmtes  and  tlie  remainden  Test  in  poMession  does  not  violate  the 
fourteenth  amendment  of  the  federal  eonstitntion:  Orr  ▼.  Oilman, 
183  U.  8.  278,  22  Sup.  Ct.  Bep.  213,  46  L.  ed.  196.  Bnt  in  Estate  of 
Brez,  172  N.  Y.  609,  64  N.  E.  958,  the  eourt  calls  attention  to  what 
it  considers  an  inequalitj  caused  by  the  statute,  and  suggests  a 
remedy  therefor. 

In  Estate  of  Yanderbilt,  172  N.  Y.  69,  64  N.  E.  782,  the  court  in 
tonstruing  the  transfer  tax  law  as  affecting  payment  upon  contin- 
gent remainders,  and  holding  that  the  tax  was  payable  forthwith 
out  of  the  property  transferred,  said  through  Justice  Haight:  "It 
seems  to  me  clear  that  the  legislature  by  this  amendment  intended 
te  change  the  law  upon  the  subject  and  to  make  the  transfer  fax 
upon  property  transferred  in  trust  payable  forthwith.  The  tax  is 
not  required  to  be  paid  by  the  conditional  transferee,  for,  by  the 
provision  of  the  statute  it  is  'to  be  paid  out  of  the  property  trans- 
ferred.' So  that  whoever  may  ultimately  take  the  property  takes 
that  which  remains  after  the  payment  of  the  tax."  In  that  case  the 
court  was  dealing  only  with  a  contingent  remainder,  but  the  prin- 
ciple there  announced  is  necessarily  involved  in  life  estates  created 
by  trusts:  Estate  of  Tracy,  179  N.  Y.  501,  72  N.  E.  519.  And  where 
a  testator  gave  the  residue  of  his  property  to  executors  in  trust  to 
pay  the  income  to  his  widow  during  her  widowhood,  and  on  her 
death  to  a  daughter  during  her  life,  and  directed  that  on  her  death 
the  corpus  should  be  divided  among  her  issue,  and  that  if  she  died 
without  issue  the  corpus  should  be  divided  amongst  his  next  of  kin 
and  heirs,  it  was  held  that  the  tax  on  the  corpus  was  payable  forth- 
with out  of  the  property  transferred:  Estate  of  Huber,  86  App.  Div. 
458,  83  N.  Y.  Bupp.  769.  Transfer  taxes  on  the  life  interests  and 
remainder  interests  in  a  trust  fund  are,  according  to  Estate  of 
Hoyt,  44  Misc.  Bep.  76,  89  N.  Y.  Supp.  744,  payable  out  of  the  capi- 
tal  though  the  remainders  are  contingent. 

e.  Future  Estates — Oalifomla  Bule. — The  California  statute  gov- 
eming  future  estates  is  as  follows:  "When  any  grant,  gift,  legacy,  or 
succession  upon  which  a  tax  is  imposed  by  section  1  of  this  act 
shall  be  an  estate,  income,  or  interest  for  a  term  of  years,  or  for 
life,  or  determinable  upon  any  future  or  contingent  event,  or  shall 
be  a  remainder,  reversion,  or  other  expectancy,  real  or  personal,  the 
entire  property  or  fund  by  which  estate,  income,  or  interest  is  sup- 
ported, or  of  which  it  is  a  part,  shall  be  appraised  immediately  after 
the  death  of  the  decedent,  and  the  market  value  thereof  determined, 
in  the  manner  provided  in  section  fourteen  of  this  act,  and  the  tax 
prescribed  by  this  act  shall  be  immediately  due  and  payable  to  the 
treasurer  of  the  proper  county,  and,  together  with  the  interest  thereon 
shall  be  and  remain  a  lien  on  the  said  property  until  the  same  is 
paid";  provided  that  upon  the  execution  of  the  proper  bond  the  pay- 
ment may  be  postponed  until  the  persons  liable  come  into  the  actual 
•njoyment  or  possession  of  the  property:  Stats.  1905,  sec.  5,  p.  343. 

d.  Future  OontLngeat  Estates — lUinais  Bule. — ^In  Illinois  somewhat 
the  same  view  is  taken  in  taxing  future   contingent  interests   as 
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formerlj  prevailed  in  New  York:  Ajers  v.  Chicago  Title  etc.  Oo.,  187 
m.  42,  58  N.  E.  318;  Billings  t.  People,  189  111.  472,  59  N.  E.  798, 
59  L.  B.  A.  807.  To  quote  from  the  last  case,  "The  tax  imposed  by 
section  1  of  oar  statute  is  fixed  upon  the  'dear  market  value  of  the 
property  received  by  each  person'  at  the  prescribed  rate — that  is,  as 
shown  by  the  context,  the  clear  market  value  of  the  beneficial  inter- 
est so  received.  Surely,  by  such  language  it  was  not  intended  by 
the  legislature  that  the  courts  should  undertake  to  ascertain  the  clear 
market  value  of  a  mere  possible  interest  which,  from  its  very  na- 
ture, could  not  have  any  market  value,  and  which,  for  all  practical 
purposes,  such  as  taxation,  is  incapable  of  valuation.  The  courts,  in 
order  to  enforce  the  immediate  collection  of  such  taxes,  as  the  stat- 
ute seems  to  contemplate  shall  be  done,  cannot  change  the  tax  from 
one  on  succession  to  one  on  property;  nor  can  they  classify  such  re- 
mote and  contingent  interests,  and  fix  the  tax  or  rate  of  tax  upon 
the  whole  class,  as  possibly  the  law-making  power  might  do  or  pro- 
vide for.  No  other  course  is  left  open  in  the  practical  administra- 
tion of  the  statute  than  to  postpone,  as  was  done  in  this  case,  the 
assessing  and  collecting  of  the  tax  upon  such  remote  and  contingent 
interests  as  are  incapable  of  valuation  and  as  to  which  the  rate  and 
the  exemptions  cannot  be  determined.  It  is  apparent  that  in  many 
cases  the  tax  on  remainders,  mentioned  in  section  2  as  becoming 
immediately  due  and  payable,  can  be  immediately  ascertained  and 
collected;  but  in  other  cases,  while,  in  contemplation  of  the  statute, 
they  are  due  and  payable  and  remain  a  lien  on  the  property,  their 
payment  cannot  be  enforced  until  the  amount  can  be  determined  by 
the  happening  of  the  event  or  the  fulfillment  of  the  conditions  upon 
which  the  beneficial  estate  itself  is  made  to  depend.  This  construc- 
tion o£  the  statute  leads  to  its  broadest,  fairest  and  fullest  enforce- 
ment, while  to  so  construe  it  as  to  require  the  fixing  and  collecting 
of  the  tax,  immediately  upon  the  death  of  the  donor,  upon  all  in- 
terests in  property  passing  or  to  pass  upon  any  contingency,  would 
embarrass,  and  for  practical  purposes  might  have  the  effect  to  de- 
feat, the  full  operation  the  statute  was  intended  to  have":  Billings 
V.  People,  189  HI.  472,  59  N.  E.  798,  59  L.  B.  A.  807,  approved  in 
Vanderbilt  v.  Eidman,  196  U.  S.  480,  25  Sup.  Gt.  Bep.  331,  49  L.  ed. 
563. 

In  the  subsequent  case  of  People  v.  McCormiek,  208  HI.  437,  70 
N.  E.  350,  64  L.  B.  A.  775,  where  it  is  held  that  if  the  person  ulti- 
mately entitled  to  the  beneficial  interest  in  a  remainder  cannot  be 
identified,  or  the  proportion  thereof  to  which  he  will  succeed  can- 
not be  determined,  the  imposition  of  the  inheritance  tax  must  be 
postponed  until  such  matters  can  be  definitely  understood,  the  court 
observed:  "As  we  have  heretofore  said,  however,  the  right  to  im- 
pose the  tax  presently  depends,  not  upon  the  character  of  the  estate 
devised,  with  reference  to  its  being  a  contingent  or  vested  remainder, 
but  upon  the  question  whether  the  person  who  is  now,  or  will  ulti- 
mately be,  entitled  to  a  beneficial  interest  in  the  remainder  can  be 
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now  ideniifled,  and  whether  the  proportion  thereof  to  whieh  he  will 
saeeeed  can  be  now  determined." 

e.  Future  Oontingent  Estatee— Ifllnneeota  Bole. — ^The  view  for- 
merly prevailing  in  New  York  has  also  been  adopted  in  Minnesota.  To 
quote  from  a  recent  decision  by  the  supreme  court  of  that  state: 
"By  the  express  provisions  of  the  provisos  to  sections  3  and  15,  re- 
spectively, a  tax  upon  any  devise,  bequest,  legacy,  or  gift,  whieh  is 
limited,  conditional,  dependent,  or  determinable  upon  the  happening 
of  any  contingency  or  future  event,  so  that  the  true  value  thereof 
cannot  be  presently  ascertained,  accrues  and  becomes  payable  only 
when  the  beneficiary  is  entitled  to  the  possession  or  enjoyment 
thereof.  The  language  of  the  statute  is  so  specific  that  its  meaning 
cannot  be  made  clearer  by  any  extended  discussion  of  its  terms.  In 
the  case  of  Estate  of  Hoffman,  143  N.  Y.  327,  38  N.  E.  311,  similar 
provisions  of  the  inheritance  tax  law  of  the  state  of  New  York  were 
so  construed,  and  it  was  held  that  legacies  which  vested  only  upon 
the  happening  of  some  uncertain  future  event,  or,  if  vested,  were  lia- 
ble to  be  devested,  were  not  taxable  until  the  contingencies  had 
passed  or  been  fulfilled  and  the  right  to  succeed  to  the  property  be- 
came absolute":  SUte  v.  Probate  Court,  100  Minn.  192,  110  N.  W. 
865. 

In  that  case  M.  by  his  will  gave  the  residue  of  his  estate  to  true- 
tees  to  be  invested,  and  directed  them  to  pay  semi-annually  the  net 
income  therefrom  to  B.  during  the  time  the  estate  should  remain  in 
their  hands,  and  to  pay  and  deliver  the  corpus  of  the  estate  to  him 
in  four  equal  installments,  the  first  one  to  be  turned  over  to  him 
when  he  attained  the  age  of  twenty-five  years,  and  the  others,  in 
their  order,  when  he  reached  the  age  of  thirty,  thirty-five,  and  forty 
years  respectively.  The  will,  in  the  event  of  B.'s  death  before  he  re- 
ceived the  whole  or  any  part  of  the  estate,  gave  the  balance  re- 
maining in  the  hands  of  the  trustees  to  other  legatees.  It  was  held 
that  a  tax  on  a  legacy  which  vests  only  upon  the  happening  of  some 
uncertain  event,  so  that  the  true  value  thereof  cannot  be  presently 
ascertained,  accrues  and  becomes  payable  only  when  the  beneficiary 
b  entitled  to  the  possession  or  enjoyment  thereof;  and  that  the  trans- 
fer of  the  residue  of  the  estate  to  the  trustees  was  not  taxable,  but 
a  tax  would  accrue  and  become  payable  from  time  to  time  on  the 
income  and  on  the  corpus  as  B.  might  become  entitled  to  them  or 
any  part  thereof:  State  v.  Probate  Court,  100  Minn.  192,  110  N.  W. 
865. 

f.  Future  Oontingent  Estates — ^Bnle  in  Other  States. — Under  the 
Tennessee  statute  the  collateral  inheritance  tax  does  not  become  col- 
lectible, in  the  case  of  remainders,  until  the  person  liable  therefor 
comes  into  the  possession  and  beneficial  enjoyment  of  the  property 
after  the  termination  of  the  life  estate.  The  termination,  however, 
is  not  necessarily  postponed  to  the  death  of  the  life  tenant;  the  life 
estate  is  terminated  where  the  estate  in  remainder  is  conveyed  to  the 
life  tenant,  and  the  tax  then  becomes  due.     The  life  tenant  is  lia- 
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ble  for  the  payment  of  the  tax,  eixKie  by  yirtne  of  the  eonveyanee 
there  is  a  merger  of  the  two  estates  in  a  fee  as  to  which  he  at  onee 
eomes  into  the  actual  ownership,  possession  and  beneficial  enjoy- 
ment: Bailey  ▼.  Drane,  96  Tenn.  10,  33  S.  W.  573;  Harrison  v.  John- 
ston, 109  Tenn.  245,  70  8.  W.  414. 

The  former  New  York  rule  has  been  approved  in  Pennsylvania: 
Estate  of  Goxe,  193  Pa.  100,  44  Atl.  256.  In  that  state,  under  the 
act  of  1887,  the  tax  on  estates  in  remainders  "shall  not  be  payable 
until  the  person  liable  for  the  same  shaU  come  into  actual  possea- 
sion  of  such  estate  by  the  termination  of  the  estate  for  life  or  yean; 
and  the  tax  shall  be  assessed  upon  the  value  of  the  estate  at  the 
time  the  right  of  possession  accrues  to  the  owner  as  aforesaid.  But 
the  words  'shall  not  be  payable'  means  only  'shall  not  be  demand- 
able'  by  the  estate,  as  the  right  of  the  remaindermen  to  pay  sooner 
is  expressly  given  in  the  proviso  ....  that  the  owner  shall  have 
the  right  to  pay  the  tax  at  any  time  prior  to  his  coming  into  pos- 
session, and  in  such  cases  the  tax  shall  be  assessed  upon  the  value 
of  the  estate  at  the  time  of  the  payment  of  the  tax,  after  deducting 
the  value  of  the  life  estate  or  estates  for  years":  Estate  of  De 
Borbon,  211  Pa.  623,  61  Atl.  244.  In  this  case  it  is  held  that  where 
a  testator  directs  his  executors  to  pay  "all  the  collateral  inheritance 
tax  on  all  the  devises,  bequests  and  legacies  contained  in  this  will 
as  soon  after  my  decease  as  the  same  can  be  conveniently  done," 
and  the  executors  pay  the  tax  on  the  entire  estate  at  its  then 
value,  the  commonwealth  cannot,  after  the  death  of  the  life  tenant 
and  after  the  estate  has  increased  in  value,  impose  any  tax  upon 
the  remaindermen. 

The  provisions  of  the  Massachusetts  statute  that  the  collateral 
succession  tax  on  property  passing  after  the  expiration  of  a  life 
estate  shall  not  be  payable  until  the  person  entitled  thereto  shall 
come  into  actual  possession,  etc.,  is  considered  in  Dow  v.  Abbott,  197 
Mass.  283,  84  N.  E.  96.  Collateral  legacies  of  future  and  contingent 
interests  are  taxable  under  the  Massachusetts  statute;  and  the  tax 
is  to  be  paid  when  the  contingency  occurs,  and  the  determination 
of  the  value  of  the  future  interest  is  to  be  postponed  until  the  hap- 
pening of  the  event.  It  is  then  valued  as  of  the  time  of  the  death 
of  the  testator:  Howe  v.  Howe,  179  Mass.  546,  61  N.  £.  225,  55  L. 
B.  A.  626. 

g.  Future  Oontingent  Estates — United  States  Rule. — ^The  supreme 
court  of  the  United  States,  in  construing  the  war-revenue  act  of 
i898  in  its  application  to  contingent  future  estates,  has  adopted  the 
view  taken  in  the  Illinois  and  the  earlier  New  York  decisions,  to 
the  effect  that  on  such  estates  the  inheritance  tax  is  postponed  to  the 
time  when  the  beneficial  owner  comes  intq  the  possession  or  enjoy- 
ment of  the  property.  To  quote  from  the  opinion  of  Justice  White: 
*'In  view  of  the  express  provisions  of  the  statute  as  to  possession  or 
enjoyment  and  beneficial  interests  and  clear  value,  and  of  the  ab- 
eenee  of  any  express  language  exhibiting  an  intention  to  tax  a  mere 
technically  vested  interest  in  a  case  where  the  right  to  possession 
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or  enjoyment  was  subordinated  to  an  uncertain  eontingencj,  it  would, 
we  thinky  be  doing  violence  to  the  statute  to  construe  it  as  taxing  such 
an  interest  before  the  period  when  possession  or  enjoyment  had  at- 
tached. And  such  is  the  construction  which  has  been  affixed  to 
some  state  statutes  the  text  of  which  lent  themselves  more  strongly 
to  the  construction  that  it  was  the  intention  to  subject  to  immediate 
taxation  merely  technical  interests,  without  regard  to  a  present  right 
to  possess  or  enjoy":  Yanderbilt  v.  Eidman,  196  U.  S.  480,  25  Sup. 
Gt.  Bep.  331,  49  L.  ed.  563,  citing  In  re  Curtis,  142  N.  Y.  219,  36 
N.  E.  887;  In  re  Boosevelt,  143  N.  Y.  120,  38  N.  E.  281,  25  L.  B.  A. 
695;  In  re  Hoffman,  143  N.  Y.  327,  38  N.  E.  311;  Billings  v.  People, 
189  HI.  472,  59  N.  E.  798,  59  L.  B.  A.  807;  Howe  v.  Howe,  179  Mass. 
546,  61  N.  E.  225,  55  L.  B.  A.  626.  Subsequent  decisions  on  this 
question  are  Land  Title  etc.  Co.  v.  McCoach,  129  Fed.  901,  64  C.  C. 
A.  333;  Herold  v.  Shanley,  146  Fed.  20,  76  C.  C.  A.  478;  Disston  v. 
McClain,  147  Fed.  114,  77  C.  C.  A.  340;  Union  Trust  Co.  v.  Lynch, 
148  Fed.  49,  affirmed  in  Lynch  ▼.  Union  Trust  Co.,  164  Fed.  161; 
Westhus  V.  Union  Trust  Co.,  164  Fed.  795.  The  supreme  court  of 
the  United  States  in  the  above  Yanderbilt  case  decided  that  the  in- 
terest of  a  residuary  legatee,  conditioned  on  his  reaching  a  specified 
age,  could  not  be  deemed  taxable  before  the  happening  of  the  con- 
tingency. And  in  Heberton  v.  McLain,  135  Fed.  226,  it  is  decided 
that  a  legacy  to  a  daughter  "when  she  la  eighteen  years  old"  is  con- 
tingent, and  not  subject  to  a  legacy  tax  under  section  29  of  the 
war-revenue  act.  This  act,  as  amended  in  1902  and  1907,  provides 
that  no  tax  shall  thereafter  be  assessed  or  imposed  on  any  contin- 
gent beneficial  interest  which  shall  not  have  become  absolntely  vested 
in  possession  or  enjoyment  prior  to  July  1,  1902. 

VI.    Transfers  in  Contemplation  of  ot  to  Take  Effect  upon  Death. 

a.  Constitutionality  of  Statute  Imposing  Tax. — ^Inheritance-tax 
statutes  are  ordinarily  not  confined  to  transfers  of  property  by  will 
or  by  the  intestate  laws,  but  also  embrace  transfers  made  in  con- 
templation of  the  death  of  the  transferrer  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  his  death.  The  constitu- 
tionality of  this  form  of  taxation  has  been  assailed  on  the  ground 
that  the  classification  singling  out  such  transfers  for  taxation  is  un- 
reasonable and  that  the  tax  in  some  cases  reaches  gifts  inter  vivos. 
These  constitutional  objections,  however,  have  been  urged  in  vain: 
Estate  of  Benton,  234  111.  366,  84  N.  £.  1026,  18  L.  B.  A.,  N.  S.,  458; 
Estate  of  Keeney,  194  N.  Y.  281,  87  N.  E.  428;  State  v.  Alston,  94 
Tenn.  674,  30  S.  W.  750,  28  L.  B.  A.  178.  In  upholding  the  constitu- 
tionality of  the  Massachusetts  law  the  court  in  Crocker  v.  Shaw, 
174  Mass.  266,  54  N.  E.  549,  observed:  "We  see  no  difference  in 
principle  between  property  passing  by  a  deed  intended  to  take  effect 
in  possession  or  enjoyment  on  the  death  of  the  grantor  and  property 
passing  by  will.  In  either  case  it  is  the  privilege  of  disposing  of 
property  after  the  death  of  the  grantor  or  testator  and  of  succeed- 
ing to  it  which  is  taxed,  though  the  amount  of  the  tax  is  determined 
Pxob.  Snpp.— 4 
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by  the  value  of  the  property.  The  eonetitutioiiality  of  the  law  in 
regard  to  taxing  property  passing  by  will  was  fully  considered  in 
Minot  V.  Winthrop,  162  Mass.  113,  38  N.  £.  612,  26  L.  B.  A.  250, 
and  that  case,  we  think,  is  decisive  of  this." 

b.  Pnipoee  of  Btatates. — ^Without  a  statute  taxing  transfers  made 
in  contemplation  of  death  or  to  take  effect  thereon,  it  is  very  clear 
that  many  estates  would  pass  free  from  taxation  to  the  same  per- 
sons to  whom  they  would  have  passed  had  the  grantor  or  donor  made 
a  will  or  died  intestate,  for  it  is  not  an  entirely  unnatural  desire, 
and  certainly  not  one  infrequently  indulged,  for  property  owners  to 
attempt  to  evade  the  inheritance  tax  and  transmit  estates  to  the 
objects  of  their  bounty  unimpaired;  and  even  though  the  transfer  is 
not  actuated  by  any  such  motive,  its  practical  effect,  so  far  as  the  pub- 
lic revenue  is  concerned,  is  the  same.  It  is  the  purpose  of  such  stat- 
utes to  preclude,  so  far  as  possible,  this  evasion  of  taxation,  whether 
with  fraudulent  intent  or  not,  and  to  secure  to  the  state  its  revenue 
on  all  transfers  which  have  their  occasion  in  the  death  of  the  trans- 
ferrer; but  it  is  not  the  purpose  of  the  statute  to  inhibit  ordinary 
transfers,  by  gift  or  otherwise,  if  not  made  in  contemplation  of 
death  or  not  postponed  in  enjoyment  or  possession  until  after  the 
death  of  the  donor  or  grantor:  People  v.  Kelley,  218  111.  509,  75  N. 
E.  1038;  Estate  of  Keeney,  194  N.  Y.  281,  87  N.  E.  428;  Estate  of 
Thorne,  44  App.  Div.  8,  60  N.  Y.  Supp.  419;  Estate  of  Spaulding, 
49  App.  Div.  541,  63  N.  Y.  Supp.  694,  order  affirmed  in  163  N.  Y. 
607,  57  N.  E.  1124;  Estate  of  Brandreth,  58  App.  Div.  575,  69  N. 
Y.  Supp.  142;  Estate  of  Connell,  66  App..  Div.  162,  73  N.  Y.  Supp.  32, 
order  modified  in  170  N.  Y.  423,  63  N.  E.  445.  Aside  from  any 
evasion  of  the  law,  the  taxation  of  transfers  intended  to  take  effect 
upon  the  death  of  the  grantor  may  be  placed  on  the  ground  that 
the  property  remains  substantially  his  during  his  lifetime,  and  does 
not  actually  pass  to  the  beneficiaries  until  his  death,  and  hence  the 
transmission  is  essentially  similar  in  that  respect  to  a  devolution  by 
t^tacy  or  intestacy  upon  the  death  of  the  owner:  Estate  of  lane, 
155  Pa.  378,  26  Atl.  728. 

c  Traosfen  in  Oontemiflatioii  of  Death. — ^The  words  "in  con- 
templation of  death"  do  not  refer  to  that  general  expectation  com- 
monly entertained  by  all  persons,  but  rather  to  that  apprehension 
which  arises  from  some  existing  condition  of  body  or  some  impend- 
ing peril:  Estate  of  Baker,  83  App.  Div.  530,  82  N.  Y.  Supp.  390, 
affirmed  in  178  N.  Y.  575,  70  N.  £.  1049.  "A  gift  is  made  in  con- 
templation of  an  event  when  it  is  made  in  expectation  of  that  event, 
and  having  it  in  view;  and  a  gift  made  when  the  donor  is  looking 
forward  to  his  death  as  impending,  and  in  view  of  that  event,  is 
within  the  language  of  the  statute":  Estate  of  Benton,  234  DL  366, 
84  N.  E.  1026,  18  L.  B.  A.,  N.  S.,  458. 

The  New  York  courts,  following  the  dictum  in  I!state  of  Seaman, 
147  N.  Y.  69,  41  N.  E.  401,  have  in  a  number  of  cast>s  announced  that 
gifts  in  contemplation  of  death,  within  the  meaning  of  the  inherit- 
ance tax  laws,  refer  only  to  gifts  causa  mortis,  and  do  not  embrace. 
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unleBi  tlie  tnuoBfer  is  made  with  intent  to  eyade  the  law,  giftB  inter 
vivos  made  in  eontemplation  of  death:  Estate  of  Spaulding,  22  Misc. 
Bep.  420,  50  N.  T.  Supp.  398;  Estate  of  Edgerton,  35  App.  Div.  125, 
54  N.  Y.  Supp.  700,  judgment  affirmed  in  158  N.  Y.  671,  52  N.  E. 
1124;  Estate  of  Cornell,  66  App.  Div.  162,  73  N.  Y.  Supp.  32,  order 
modified  in  170  N.  Y.  423,  63  N.  E.  445;  Estate  of  Bullard,  76  App. 
Div.  207,  78  N.  Y.  Supp.  491.  But  this  error  has  been  repudiated, 
especially  in  the  later  New  York  decisions,  and  "gifts  in  contempla- 
tion of  death"  have  been  given  a  more  comprehensive  meaning,  and 
not  restricted  to  donations  technically  known  as  causa  mortis:  Es- 
tate of  Birdsall,  22  Misc.  Bep.  180,  49  N.  Y.  Supp.  450;  Estate  of 
Harbeck,  43  App.  Div.  188,  59  N.  Y.  Supp.  362;  Estate  of  Palmer, 
117  App.  Div.  360,  102  N.  Y.  Supp.  236.  "It  would  therefore  appear," 
to  quote  from  a  recent  decision,  "that  in  determining  whether  the  gift 
was  made  in  contemplation  of  death,  the  courts  should  not  be  restricted 
to  those  cases  where  the  circumstances  (such  as  that  the  gift  was  made 
when  the  donor  was  in  extremis,  or  was  dangerously  ill,  or  in  danger  of 
immediate  death,  or  afflicted  with  an  acute  disease)  would  indicate  the 
existence  of  those  conditions  necessarily  requisite  to  the  validity  of 
a  gift  causa  mortis,  but  rather  that  the  facts  and  circumstances  sur- 
rounding the  making  of  the  gift  be  taken  into  consideration  and  a 
determination  arrived  at  as  to  whether  such  facts  and  circumstances 
indicate  that  the  gift  was  made  while  the  donor  contemplated  the 
probability  of  his  own  death  in  the  immediate  future,  or  whether  or 
not  the  imminence  of  the  donor's  death  was  in  any  substantial  sense 
a  direct  cause  of  such  gift":  Estate  of  Price,  62  Misc.  Bep.  149,  116 
N.  Y.  Supp.  283.  The  Illinois  courts  have  from  the  first  declined  to 
restrict  "gifts  in  contemplation  of  death"  to  gifts  causa  mortis,  but 
have  held  subject  to  inheritance  taxation  all  gifts  made  in  eon- 
templation of  death,  whether  or  not  they  are  such  as  are  technically 
styled  gifts  causa  mortis:  Bosenthal  v.  People,  211  HI.  306,  71  N.  E. 
1121;  Estate  of  Benton,  234  lU.  366,  84  N.  E.  1026,  18  L.  B.  A., 
N.  S.,  458.  That  a  gift  causa  mortis  is  subject  to  the  transfer  tax, 
see  In  re  Edwards,  85  Hun,  436,  32  N.  Y.  Supp.  901,  affirmed  in  146 
N.  Y.  380,  41  N.  E.  89. 

Whether  or  not  a  gift  is  made  in  eontemplation  of  death,  so  as 
to  be  subject  to  the  inheritance  tax,  is  a  question  of  fact:  People 
V.  Kelley,  218  HI.  509,  75  N.  E.  1038;  Estate  of  Benton,  234  Dl.  366, 
84  N.  E.  1026,  18  L.  B.  A.,  N.  S.,  458.  It  is  not  necessary,  in  order 
that  the  gift  be  liable  to  the  payment  of  the  tax,  that  it  should  be 
made  with  fraudulent  intent  to  evade  taxation:  Bosenthal  v.  People, 
211  HI.  306,  71  N.  E.  1121. 

The  following  gifts  have  been  held  in  contemplation  of  death,  and 
hence  subject  to  inheritance  taxation:  A  gift  of  corporate  stock  a 
month  or  two  before  death:  Bosenthal  v.  People,  211  HI.  306,  71  N. 
E.  1121;  Estate  of  Benton,  234  HI.  366,  84  N.  E.  1026,  18  L.  B.  A., 
N.  S.,  458;  a  conveyance  without  consideration  three  days  before 
the  grantor  submitted  to  a  contemplated  surgical  operation  from 
which  he  died:   Merrifield's  Estate  v.  People,  212  111.  400,  72  N.  E. 
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446;  a  gift  by  a  fathet  to  his  daughters  of  corporate  stock,  aeeom- 
panied  by  the  execution  by  the  daughters  to  him  of  an  irrevoeaUs 
power  of  attorney  to  vote  the  stock  and  receive  dividends  thereon 
during  his  life:  Merrifield's  Estate  v.  People,  212  111.  400,  72  N.  K 
446;  Estate  of  Brandreth,  28  Misc.  Bep.  468,  59  N.  Y.  Supp.  1092. 
The  following  transfers  have  been  held  not  taxable  as  transfen 
made  in  contemplation  of  death:  Estate  of  Green,  7  App.  Div.  339, 
40  N.  Y.  Supp.  1019;  Estate  of  Mahlstedt,  67  App.  Div.  176,  73  K. 
Y.  Supp.  818;  Estate  of  Graves,  52  Misc.  Bep.  433,  103  K.  Y.  Supp. 
671. 

d.  Transfers  to  Tak«  Effect  After  Death. — One  of  the  first  devices 
that  suggests  itself  to  accomplish  an  evasion  of  inheritance  taxation 
is  the  making  of  trusts  or  other  conveyances  whereby  the  grantor  or 
donor  reserves  to  himself  the  beneficial  enjoyment  of  his  estate  dur- 
ing life,  and  in  order  to  lay  such  transfers  under  tribute  and  add  to 
the  public  revenue  inheritance  tax  laws  provide  that  transfers  of 
property  to  take  effect  in  possession  or  enjoyment  after  the  death 
of  the  donor  or  grantor  shall  be  liable  to  taxation.  Statutes  singling 
out  such  transfers  are,  as  already  pointed  out,  free  from  constitu- 
tional objections:  Crocker  v.  Shaw,  174  Mass.  266,  54  N.  E.  549; 
Estate  of  Keeney,  194  K  Y.  281,  87  N.  E.  428;  and  they  have  fre- 
quently been  applied,  both  to  transfers  of  real  estate  and  to  trans- 
fers of  corporate  stock  and  other  personalty:  Estate  of  Moir,  207 
111.  180,  99  Am.  St.  Bep.  205,  69  N.  E.  905;  Lamb's  Estate  v.  Mor- 
row (Iowa),  117  N.  W.  1118;  Crocker  v.  Shaw,  174  Mass.  266,  64 
N.  E.  549;  Estate  of  Green,  153  N.  Y.  223,  47  N.  E.  292;  Matter  of 
Cruger,  166  N.  Y.  602,  59  N.  E.  1121;  Estate  of  Hess,  187  N.  Y.  554, 
80  N.  E.  1111;  Matter  of  Ogsbury,  7  App.  Div.  71,  39  N.  Y.  Supp. 
978;  Estate  of  Masury,  28  App.  Div.  580,  51  N.  Y.  Supp.  331;  Es- 
tate of  Bostwick,  38  App.  Div.  223,  56  N.  Y.  Supp.  495,  affirmed  in 
160  N.  Y.  489,  55  N.  E.  208;  Estate  of  Bullard,  37  Misc.  Bep.  663, 
76  N.  Y.  Supp.  309;  Estate  of  Demers,  41  Misc.  Bep.  470,  84  K.  Y. 
Supp.  1109;  Estate  of  Skinner,  45  Misc.  Bep.  559,  92  N.  Y.  Supp. 
972;  Estate  of  Parsons,  117  App.  Div.  321,  102  N.  Y.  Supp.  168; 
Appeal  of  Wright,  38  Pa.  507;  Beish  v.  Commonwealth,  106  Pa.  521; 
Appeal  of  Siebert,  110  Pa.  329,  1  Atl.  346.  They  are  not  given  a 
retroactive  operation:  Matter  of  Hendricks,  3  N.  Y.  Supp.  281.  The 
owner  of  property  cannot  defeat  the  tax  upon  it  at  his  death  by  any 
devise  securing  to  him  for  life  the  income,  profit,  or  enjo3rment 
thereof;  the  transfer,  in  order  to  be  without  the  inheritance  tax  law, 
must  be  such  as  passes  the  possession,  the  title,  and  the  enjoyment 
of  the  property  in  the  grantor's  lifetime:  People  v.  Estate  of  Moir, 
207  HI.  180,  99  Am.  St.  Bep.  205,  69  N.  E.  905;  Lamb's  Estate  v. 
Morrow  (Iowa),  117  N.  W.  1118. 

In  Heish  v.  Commonwealth,  106  Pa.  521,  a  deed  in  fee  simple  was 
executed  and  a  bond  taken  for  the  payment  to  the  grantor,  during 
his  life,  of  one-half  of  the  net  income,  and  it  was  held  the  deed  was 
intended  to  take  effect  in  possession  or  enjoyment  after  the  death 
of  the  grantor,  and  the  estate  was  subject  to  an  inheritance  tax.    Ia 
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Appeal  of  Seibert,  110  Pa.  329,  1  Atl.  346,  a  will  was  made  devising 
real  estate,  and  the  testator  then  made  a  deed  conveying  his  lands 
to  persons  named,  to  be  disposed  of  as  directed  in  his  will.  The 
land  was  held  subject  to  'an  inheritance  tax.  If  a  father  and  his  sons 
form  a  partnership  and  on  the  same  day  he  conveys  real  property  to 
them,  the  income  from  which  is  ever  afterward  during  his  life  car- 
ried to  the  partnership  account,  such  lands,  after  his  death,  are  sub- 
ject to  the  inheritance  taxes  to  the  extent  of  his  interest  or  share  in 
such  partnership:  People  v.  Moir,  207  111.  180,  99  Am.  St.  Bep.  205, 
69  N.  E.  905.  In  Blair  v.  Herold,  150  Fed.  199,  affirmed  in  Herold 
Y.  Blair,  158  Fed.  804,  86  C.  C.  A.  64,  a  partnership  agreement  en- 
tered into  in  good  faith  before  the  enactment  of  the  war-revenue  act  of 
1898,  was  held  not  taxable  as  working  a  transfer  of  property  to  take 
effect  in  possession  or  enjoyment  after  the  death  of  the  grantor  or 
bargainer.  In  People  v.  Kelley,  218  HI.  509,  75  N.  £.  1038,  where 
a  trust  deed,  not  made  in  contemplation  of  death,  took  effect  on  de- 
livery for  the  benefit  of  the  beneficiaries,  except  that  the  grantor 
reserved  to  himself  out  of  the  income  of  the  fund  two  thousand 
four  hundred  dollars  annually  for  life,  it  was  held  that  so  much  of 
the  estate  conveyed  as  was  necessary  to  produce  such  income  was 
fubject  to  the  inheritance  tax. 

The  intention  to  retain  the  enjoyment  of  property  conveyed  by  a 
deed  to  take  effect  after  the  death  of  the  grantor  need  not  be  ex- 
pressed in  writing.  If  real  property  is  conveyed  with  a  parol  agree- 
ment or  understanding  that  the  grantor  shall  retain  the  right  of 
possession  and  enjoyment  of  the  whole  or  some  part  thereof  during 
his  life,  it  is,  after  his  death,  subject  to  the  inheritance  tax  to  the 
extent  of  the  part  so  retained:  People  v.  Moir,  207  111.  180,  99  Am. 
St.  Bep.  205,  69  N.  £.  905. 

The  donor  of  a  power,  not  the  donee,  is  regarded  as  the  ^decedent" 
within  the  meaning  of  the  statute  imposing  a  tax  on  transmissions 
by  instruments  intended  to  take  effect  on  the  death  of  a  decedent, 
and  it  is  his  property  only  that  is  subject  to  the  tax  thereby  pro- 
vided: Emmons  v.  Shaw,  171  Mass.  410,  50  N.  E.  1033. 

e.  Transfers  Based  npon  Consideration. — While  the  statutes  of  the 
various  states,  as  well  as  the  congressional  act  of  1898,  taxing  trans- 
fers made  in  contemplation  of  death  or  to  take  effect  thereupon, 
ordinarily  refer  to  the  transfer  as  by  "deed,  grant,  sale,  or  gift," 
it  seems  to  be  conceded  that  only  such  transfers  are  contemplated 
as  are  voluntary  or  gifts  proper,  and  that  transfers  for  a  valuable 
consideration  are  not  subject  to  the  tax  imposed:  Estate  of  Hess, 
110  App.  Div.  476,  96  N.  Y,  Supp.  990,  affirmed  in  187  N.  Y.  554, 
80  N.  E.  1111.  Said  the  court  in  Hagerty  v.  State,  55  Ohio  St.  613, 
45  N.  E.  1046:  "The  meaning  of  the  word  'sale,'  as  used  in  the  stat- 
ute, is  to  be  determined  by  the  maxim  'noscitur  a  sociis,'  and  it  in- 
cludes only  transmissions  which,  though  in  form  sales,  are  in  fact 
gifts";  and  in  Estate  of  Birdsall,  22  Misc.  Bep.  180,  49  N.  Y.  Supp. 
450:  "It  is  very  evident  that  the  word  'deed,'  as  used  in  this  act, 
has  no  reference  to  a  conveyance  of  property  by  such  an  instrument 
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made  in  the  ordinary  course  of  busineaB  for  a  valuable  eonsidera- 
tioUy  but  is  confined  to  conveyances  of  real  property  intended  as 
gifts";  and  in  Estate  of  Miller,  77  App.  Div.  473,  78  N.  Y.  Sapp. 
930,  '1  do  not  consider  that  the  statute  has  reference  to  transfers 
made  upon  a  valuable  consideration,  but  that  it  relates  merely  to 
voluntary  transfers  without  consideration,  for  the  tax  is  not  one 
upon  property,  but  upon  the  right  of  succession.  A  payment  of  an 
obligation  dependent  upon  a  valuable  consideration  is  not  a  succes- 
sion in  any  sense";  and  in  Blair  ▼.  Herold,  150  Fed.  199,  "I  feel 
justified,  therefore,  in  holding  that  the  words  'deed,  grant,  bargain, 
sale  or  gift,'  as  used,  referred,  each  and  all  of  them,  to  transfers 
without  consideration,  and  operative  by  way  of  gift." 

f.  Marriage  Settlements. — Antenuptial  agreements  and  marriage 
settlements  have  been  held  not  within  the  purview  of  the  statute 
imposing  taxes  on  transfers  made  in  contemplation  of  death  or  to 
take  effect  thereafter.  One  reason  for  this  holding  is  that  such  trans- 
fers are  founded  upon  a  valuable  consideration:  Matter  of  Baker, 
83  App.  Div.  530,  82  N.  Y.  Supp.  390,  affirmed  in  178  K.  Y.  575,  70 
K.  E.  1094;  Estate  of  Craig,  97  App.  I>iv.  289,  89  N.  Y.  Supp.  971, 
affirmed  in  181  N.  Y.  551,  74  N.  E.  1116. 

g.  Agreements  to  Make  WilL — ^Where  a  man  agreed  to  will  his 
stepdaughter  all  the  property  he  might  haye  at  his  death,  or  a  portion 
of  it,  dependent  on  the  existence  of  other  children,  which  contract  was 
not  performed,  and  she  sued  the  executor,  trustee,  and  beneficiaries 
under  the  will  actually  made,  to  obtain  a  judgment  declaring  the 
agreement  valid  and  directing  the  execution  to  her  of  all  necessary 
releases  and  conveyance  of  the  property,  it  was  held  in  an  action  by 
her  to  have  the  estate  declared  exempt  from  transfer  tax  that  the 
devolution  of  the  property  was  under  the  will  and  hence  subject  to 
taxation:  Estate  of  Kidd,  188  N.  Y.  274,  80  N.  E.  924.  In  reaching 
this  conclusion,  the  court  adopts  the  reasoning  of  Matter  of  Dows, 
167  N.  Y.  227,  88  Am.  St.  Bep.  508,  60  N.  E.  439,  52  L.  B.  A.  433. 

Vn.    Bltos  of  Property  for  Pnrposes  of  Taxation. 

a.  In  GeneraL — ^In  the  administration  of  inheritance  tax  statutes 
no  more  difficult  question  is  likely  to  arise  than  the  determination 
of  the  situs  of  property.  Of  course,  when  property  is  actually  lo- 
cated in  the  state  of  the  owner's  domicile  at  the  time  of  his  death, 
the  taxation  of  it  and  of  its  transmission  is  governed  exclusively 
by  the  law  of  that  state;  but  when  the  property  is  in  fact  located 
in  one  state  and  the  owner  dies  domiciled  in  another,  problems  are 
presented  that  do  not  lend  themselves  to  easy  solution.  The  tend- 
ency in  many  states  has  been  to  tax  all  personal  property  within  its 
territorial  boundaries,  notwithstanding  it  may  be  owned  by  non- 
residents; and  also  to  tax  all  property  of  its  residents,  notwithstand- 
ing it  may  be  owned  without  the  state.  Clearly,  this  is  not  entirely 
consistent,  and  possibly  it  is  not  free  from  injustice,  but  it  is  not 
opposed  to  constitutional  principles,  as  will  be  seen  in  subsequent 
paragraphs,  though  it  does  seem  to  evidence  a  disposition  on  the  part 
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of  the  state  to  exert  its  taxing  powet  to  the  fullest  extent.  Obvi- 
ously, when  neither  the  property  nor  the  domicile  of  the  owner  is 
within  the  state  at  the  time  of  his  death,  inheritance  tax  laws  of 
that  state  can  have  no  operation,  although  his  heirs  or  legatees  re- 
side therein:  State  v.  Brim,  57  N.  G.  300;  Estate  of  Hood,  21  Pa. 
106. 

b.  Beal  Estate  situated  within  a  state  is,  under  most  if  not  all 
statutes,  subject  to  the  inheritance  tax  of  that  state,  whether  or 
not  the  owner  is  a  resident  at  the  time  of  his  death  and  whether 
he  dies  testate  or  intestate.  But  real  estate  situate  without  a  state, 
though  owned  by  a  resident  thereof,  is  generally  not  subject  to  its 
inheritance  tax  law,  whether  he  dies  testate  or  intestate.  If  he 
dies  intestate,  the  succession  is  by  the  law  of  the  state  where  the 
land  is  situated,  and  hence  there  is  neither  transmission  nor  prop- 
erty within  the  jurisdiction  of  the  other  state;  if  he  makes  a  will, 
while  the  devolution  is  governed  by  the  testamentary  instrument, 
and  hence  in  a  measure  by  the  laws  of  his  state,  still  the  in- 
heritance-tax statutes  have  been  construed  not  to  apply  and  thus 
discriminate  against  transmissions  by  will:  Connell  v.  Crosby,  210 
m.  380,  71  N.  E.  350;  Succession  of  Westfeldt,  122  La.  836,  48 
South.  281;  Matter  of  Swift,  137  N.  Y.  77,  32  N.  E.  1096,  18  L.  B.  A. 
709;  Matter  of  Enston,  46  Hun,  506;  Lorillard  v.  People,  6  Dem. 
Sur.  268;  State  v.  Brevard,  62  N.  C.  141;  Appeal  of  Orcutt,  97  Pa. 
179;  Appeal  of  Commonwealth,  129  Pa.  346,  18  Atl.  133.  The  Ill- 
inois statute,  which  is  essentially  the  same  as  the  New  York  and 
perhaps  other  statutes  under  which  the  above  decisions  were  ren- 
dered, provides  that  ''All  property,  real,  personal  and  mixed,  which 
shall  pass  by  will  or  by  the  intestate  laws  of  this  state  from  any 
person  who  may  die  seised  or  possessed  of  the  same  while  a  resident 
of  this  state  or,  if  decedent  was  not  a  resident  of  this  state  at  the 
time  of  his  death,  which  property  or  any  part  thereof  shall  be 
within  this  state":  Connell  v.  Crosby,  210  HI.  380,  71  N.  E.  350. 

Some  variations  from  the  general  rule  of  the  taxation  of  succes- 
sions to  real  property  may  be  introduced  in  the  case  of  an  equitable 
conversion  or  the  exercise  of  a  power  of  appointment,  as  has  hereto- 
fore been  considered.  Under  a  statute  imposing  a  tax  on  the  trans- 
fer of  property  intended  to  take  effect  in  possession  or  enjoyment  at 
the  death  of  the  grantor  or  donor,  the  fact  that  the  property  trans- 
ferred in  this  state  by  a  resident  thereof  in  trust  is  in  another  state 
at  the  time  of  the  grantor's  death  with  the  legal  title  in  the  trus- 
tee, does  not  affect  the  liability  of  the  transfer  to  taxation:  Estate 
of  Keeney,  194  N.  Y.  281,  87  N.  E.  428. 

c.  Personal  Property  of  Nonresidents. — The  statutes  usually  im- 
pose an  inheritance  tax  on  all  legacies  of  personal  property  within 
the  state,  although  the  testator  or  owner  dies  a  resident  of  another 
state.  Thus  is  the  fiction  that  the  situs  of  personal  property  is  the 
domicile  of  the  owner  made  to  yield  to  the  fact:  Matter  of  James, 
144  N.  T.  6,  38  N.  E.  961,  affirming  77  Hun,  211,  28  N.  Y.  Supp. 
351,  and  reversing  6  Misc.  Bep.  206,  27  N.  Y.  Supp.  288;  Estate  of 
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Bamsdill,  190  N.  Y.  492,  83  N.  E.  584,  18  L.  B.  A.,  N.  8.,  946;  Matter 
of  Exist  on,  5  Dem.  Sur.  93,  19  Abb.  N.  G.  227;  Estate  of  Yinot,  7 
N.  Y.  Sapp.  517;  Matter  of  Ghabot,  44  App.  Div.  340,  60  N.  Y.  Bnpp. 
927;  Alvanj  y.  Powell,  55  N.  G.  51;  Estate  of  Speers,  4  Ohio  N.  P. 
238;  Commonwealth  v.  Smith,  5  Pa.  142.  There  is  no  doubt  of  thl 
constitutionality  of  this  manner  of  taxation,  for  clearly  the  state  may 
impose  a  tax  on  property  and  its  transmission  which  enjoys  the  pro- 
tection of  its  laws,  and  this  although  the  state  of  the  owner's  domi- 
cile may  also  tax  the  succession.  The  property  is  in  fact  within  the 
jurisdiction  of  the  state  and  subject  to  its  dominion,  regardless  of 
the  domicile  of  the  owner:  Callahan  y.  Woodbridge,  171  Mass.  595, 
51  N.  E.  176;  Estate  of  Sogers,  149  Mich.  305,  119  Am.  St.  Rep.  677, 
112  N.  W.  931,  11  L.  B.  A.,  N.  S.,  1134;  Blackstone  y.  MUler,  188 
U.  S.  189,  23  Sup.  Ct.  Bep.  277,  47  L.  ed.  439. 

Said  Justice  Holmes  in  Blackstone  y.  Miller,  188  IT.  8.  206,  23 
Sup.  Ct.  Bep.  277,  47  L.  ed.  439:  "Ko  one  doubts  that  succession  to 
a  tangible  chattel  may  be  taxed  wherever  the  property  ia  found, 
and  none  the  less  that  the  law  of  the  situs  accepts  its  rulea  of  suc- 
cession from  the  law  of  the  domicile,  or  that  by  the  law  of  the 
domicile  the  chattel  is  part  of  a  universitas  and  is  taken  into  ac- 
count again  in  the  succession  tax  there.  No  doubt  this  power  on  the 
part  of  two  states  to  tax  on  different  and  more  or  less  ineonsisteni 
principles  leads  to  some  hardship.  It  may  be  regretted,  also,  that 
one  and  the  same  state  should  be  seen  taxing  on  the  one  hand  ac- 
cording to  the  fact  of  power,  and  on  the  other,  at  the  same  time, 
according  to  the  fiction  that,  in  succession  after  death|  mobilia 
sequuntur  personam  and  domicile  governs  the  whole.  But  these  in- 
consistencies  infringe   no    rule   of    constitutional   law Power 

over  the  person  of  the  debtor  confers  jurisdiction,  we  repeat.  And 
this  being  so,  we  perceive  no  better  reason  for  denying  the  right  of 
New  York  to  impose  a  succession  'tax  on  debts  owed  by  its  citizens 
than  upon  tangible  chattels  found  within  the  state  at  the  time  of 
the  death.  The  maxim,  'Mobilia  sequuntur  personam,'  has  no  more 
truth  in  the  one  case  than  in  the  other.  When  logic  and  the  policy 
of  a  state  conflict  with  a  fiction  due  to  historical  tradition,  the  fiction 
must  give  way";  approved  in  Neilson  v.  Bussel  (N.  J.),  69  Atl.  476. 

The  power  of  the  state  in  the  matter  of  imposing  an  inheritance 
tax  on  personal  property  within  its  borders  belonging  to  a  nonresi- 
dent is  over  the  property  rather  than  over  the  succession;  and  the 
tax  is  said  to  be  upon  the  property,  not  upon  the  succession:  Kings- 
bury Y.  Bazeley  (N.  H.),  70  Atl.  916;  Matter  of  Bronson,  150  N.  Y. 
1,  55  Am.  St.  Bep.  632,  44  N.  E.  707,  34  L.  B.  A.  238;  Estate  of  Em- 
bury, 19  App.  Div.  214,  45  N.  Y.  Supp.  881;  Estate  of  Fitch,  39 
App.  Div.  609,  57  N.  Y.  Supp.  786.  Yet  in  Tennessee  under  a  stat- 
ute providing  that  all  estates,  real,  personal  and  mixed,  situated 
within  the  state,  whether  the  person  dying  seised  thereof  be  domi- 
eiled  within  or  without  the  state,  passing  to  any  person  other  than 
to  the  father,  mother,  husband,  wife,  children,  and  lineal  descendants 
«f  the  deeeaaedf  ahall  be  mbject  to  a  i^x,  it  hai  been  held  that 


IXHEBITANCB  TAXATION.  57 

irhen,  ander  the  lawi  of  a  decedent'g  domicile,  the  propertj  passed 
to  his  mother,  it  eould  not  be  taxed  in  Tennessee,  although  under  its 
law  the  propertj  would  have  passed  to  a  brother:  Fidelity  ft  De- 
posit  Co.  Y.  Crenshaw,  120  Tenn.  606,  110  B.  W.  1017. 

Under  a  statute  imposing  a  tax  on  propertj  "passing  from  anj 
person  who  maj  die  seised  and  possessed  thereof,  being  in  this 
state,"  to  an  J  person  not  of  certain  enumerated  relatives  of  deceased 
persons,  the  words  "being  in  the  state"  refers  to  the  propertj  not  to 
the  person:  State  y.  Dalrjmple,  70  Md.  294,  17  Atl.  82,  3  L.  B.  A. 
372;  Commonwealth  y.  Smith,  5  Pa.  142;  Estate  of  Short,  16  Pa.  63. 

d.  Personal  Property^ — ^The  Marshaling  of  Assets  in  the  case  of  a 
nonresident  decedent  leaving  personal  propertj  in  the  state  presents 
a  delicate  question.  In  Massachusetts  the  rule  appears  to  be  that 
the  executor  should  so  marshal  the  assets  of  the  estate  as  not  to  de- 
prive the  state  of  its  tax:  McCurdj  v.  McCurdj,  197  Mass.  248,  83 
N.  £.  881.  While  in  New  York  the  rule  seems  to  be  that  the  execu- 
tor should  marshal  the  assets  in  favor  of  the  legatee,  and  not  so  as 
to  increase  the  legacj  tax:  Estate  of  James,  144  N.  Y.  6,  38  N.  E. 
961;  Estate  of  McEwan,  51  Misc.  Bep.  455,  101  N.  Y.  Supp.  733. 
See,  in  this  connection,  Estate  of  Clark,  37  Wash.  671,  80  Pac  267. 
In  Estate  of  Bamsdill,  190  N.  Y.  492,  83  N.  E.  584,  18  L.  B.  A.,  N. 
S.,  946,  it  is  decided  that  an  administrator  of  a  nonresident  decedent, 
leaving  him  surviving  a  brother  and  nieces  and  nephews,  cannot,  bj 
electing  to  appropriate  all  the  assets  within  the  state  to  the  paj- 
ment  of  the  distributive  share  of  the  brother,  avoid  pajment  on  the 
share  of  the  nieces  and  nephews  of  the  transfer  tax,  which  in  ease 
of  a  nonresident  intestate  is  based  on  that  portion  of  his  estate 
found  within  the  state,  since  under  the  intestate  laws  a  distributee 
takes  an  undivided  interest  in  the  entire  estate.  In  the  course  of 
its  opinion  the  court  sajs:  "The  Massachusetts  court  went  so  far  as 
to  hold  that  in  no  case  can  an  executor  so  marshal  the  assets  of  an 
estate  as  to  deprive  the  state  of  its  tax;  but  the  facts  which  dearlj 
differentiate  the  case  at  bar  from  Matter  of  James,  144  N.  Y.  6,  38 
N.  E.  961,  incline  us  to  a  confirmation  of  the  views  expressed  in  the 
latter  case,  which  we  emphasize  bj  repeating  them.  When  a  specific 
foreign  legatee  of  a  foreign  testator  can  obtain  satisfaction  of  his 
legacj  in  a  foreign  jurisdiction,  the  executor  cannot  be  compelled  to 
paj  such  a  legacj  out  of  the  assets  within  our  jurisdiction.  This  is 
the  necessarj  result  of  the  practical  and  obvious  distinction  between 
testacj  and  intestacj  as  applied  to  the  subject  of  taxation.  If  a 
specific  legatee  needs  not  the  intervention  of  our  laws  or  courts  to 
obtain  what  comes  to  him  under  a  foreign  will,  through  foreign  as- 
sets, in  a  foreign  jurisdiction,  our  laws  cannot  coerce  an  executor 
into  paying  his  legacj  out  of  funds  within  our  jurisdiction  for  the 
sole  purpose  of  exacting  a  tax.  But  in  a  case  of  intestacj  the  rule 
is  essentiallj  different,  because  the  distributee  takes  an  undivided 
interest  in  the  whole  estate;  and,  if  part  of  it  happens  to  be  within 
our  jurisdiction,  he  can  onlj  get  his  share  of  what  is  here  under  our 
laws  and  through  our  courts.    This  is  the  theorj  upon  which  the 
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nephewi  and  nieeei  of  the  intestate  in  the  eaa*  at  bar  are  eleaity 
taxable  under  our  statute.** 

In  McGnrdj  ▼.  MeCnrdj,  197  Mass.  248,  83  N.  E.  881,  the  ICassa- 
ehusetts  eonrt,  after  hiying  down  the  rule  that  personal  property 
within  the  jurisdiction  of  a  foreign  state  is  subject  to  a  sneeession 
tax  in  the  place  of  the  decedent's  domicile,  declares:  "This  doctrine 
furnishes  a  strong  implication  that  personal  propertj  in  the  de- 
cedent's domicile  should  not  be  used  to  relieve  propertj  subject  to  a 
succession  tax  under  the  ancillary  administration  of  another  state 
by  discharging  liens  upon  it  for  the  purpose  of  increasing  this  suc- 
cession tax.  The  tax  is  to  be  estimated  in  reference  to  the  property 
that  is  within  the  jurisdiction  of  the  commonwealth  at  the  time  of 
the  testator's  death." 

In  New  York  the  propertj  of  a  nonresident  therein  located  is  not 
subject  to  the  transfer  tax,  if  his  indebtedness  to  resident  creditors 
exceeds  the  value  of  the  propertj  within  the  state,  and  the  fact  that 
the  executor  brings  monej  of  the  decedent  from  without  the  state 
and  pajs  debts,  so  that  securities  in  the  state  can  be  transmitted 
to  be  administered  at  the  domicile  of  the  decedent,  is  immaterial: 
Estate  of  Grosvenor,  124  App.  Div.  331,  108  N.  Y.  Supp.  926. 

e.  Personal  Property  in  Foreign  States. — ^In  a  majoritj  of  the 
states  the  personal  propertj  of  a  resident  decedent  is  held  subject 
to  the  inheritance  tax  of  the  state,  although  actuallj  situated  in  an- 
other state  where  it  maj  also  be  taxed  bj  the  statutes  of  that  state. 
Otherwise  stated,  personal  propertj  within  the  jurisdiction  of  a  for- 
eign state  is  subject  to  the  inheritance  tax  at  the  place  of  the  de- 
cedent's domicile.  This  is  on  the  theorj  that  the  tax  is  imposed 
upon  the  transmission  of  the  propertj,  and  that  the  transmission  of 
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personal  propertj  is  governed  bj  the  law  of  the  domicile  of  the 
owner:  Appeal  of  Gallup,  76  Conn.  617,  57  Atl.  699;  Frothingham  v. 
Shaw,  175  Mass.  59,  78  Am.  St.  Bep.  475,  55  N.  E.  623;  McCurdj  v. 
McCurdj,  197  Mass.  248,  83  N.  E.  881;  Estate  of  Hartman,  70  N.  J. 
Eq.  664,  62  Atl.  560;  Matter  of  Swift,  137  N.  Y.  77,  32  N.  E.  1096, 
18  L.  B.  A.  709,  reversing  64  Hun,  639,  19  N.  Y.  Supp.  292;  EstaU 
of  Dingman,  66  App.  Div.  228,  72  N.  Y.  Supp.  694;  EsUte  of  Lines, 
155  Pa.  378,  26  Atl.  728. 

But  in  Iowa  under  a  sttftute  imposing  an  inheritance  tax  on  the 
transmission  of  all  propertj  within  the  jurisdiction  of  the  state  it 
has  been  decided  that  when  a  resident  of  that  state  dies  owning 
cattle  in  another  state  which  pass  under  his  will,  thej  are  not  sub- 
ject to  the  inheritance  tax  of  Iowa,  nor  are  their  proceeds  when 
brought  into  the  state  for  distribution:  Weaver's  Estate  v.  State, 
110  Iowa,  328,  81  N.  W.  603. 

Personal  propertj  in  the  United  States,  which  passes  under  the  wiU 
of  an  alien  executed  in  New  York  during  a  temporarj  sojourn  there, 
is  not  subject  to  the  inheritance  tax  imposed  bj  the  war-revenue 
act  of  1898:  Buekgaber  v.  Moore,  104  Fed.  947,  affirmed  in  114  Fed. 
1020,  52  0.  C.  A.  587;  affirmed,  Moore  v.  Buekgaber,  184  U.  S.  593, 
22  Sup.  Ct  Bep.  521,  46  L.  ed.  705. 
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f.  Iffonej  and  Bank  Deposito  physically  and  more  than  transiently 
present  in  a  state,  belonging  to  a  nonresident,  may  there  be  subject 
to  the  transfer  tax,  notwithstanding  the  fund  may  be  abo  Uable  to  a 
tax  under  the  law  of  the  state  of  the  owner's  residence;  for  the 
fund  is  actually  within  the  state  under  the  protection  and  dominion 
of  its  laws.  Here  again  is  the  fiction  that  the  situs  of  personal 
property  ia  at  the  residence  of  the  owner  made  to  yield  to  the  truth: 
Callahan  y.  Woodbridge,  171  Mass.  595,  51  N.  E.  176;  Estate  of 
Houdayer,  150  N.  T.  37,  55  Am.  St.  Bep.  642,  i4  N.  E.  718,  34  L.  B. 
A.  235,  reversing  8  App.  Div.  474,  38  N.  Y.  Supp.  323;  Estate  of 
Blaokstone,  171  N.  Y.  682,  64  N.  E.  1118,  affirmed  in  Blackstone  y. 
Miller,  188  U.  S.  189,  23  Sup.  Gt.  Bep.  277,  47  L.  ed.  439;  Estate  of 
Burden,  47  Misc.  Bep.  329,  95  N.  Y.  Supp.  972;  this  rule  has  been 
applied  to  deposits  in  savings  banks:  Matter  of  Bomaine,  127  N.  Y. 
80,  27  N.  E.  759,  12  L.  B.  A.  401;  Estate  of  Burr,  16  Misc.  Bep.  89, 
88  N.  Y.  Supp.  811;  and  to  money  deposited  with  a  broker  to  margin 
stock  transactions,  which  could  be  withdrawn  at  any  time,  and  isi 
withdrawn  after  the  death  of  the  depositor:  Estate  of  Daly,  100 
App.  Div.  373,  91  N.  Y.  Supp.  858. 

The  doctrine  of  the  foregoing  cases  has  been  doubted  or  given  a 
restricted  application  by  some  authorities:  Estate  of  Bentley,  81 
Misc.  Bep.  656,  66  N.  Y.  Supp.  95;  Allen  v.  Philadelphia  Sav.  Fund 
Soc,  Fed.  Gas.  No.  234.  In  Estate  of  Leopold,  35  Misc.  Bep.  369,  71 
N.  Y.  Supp.  1032,  it  is  decided  that  when  a  nonresident  places  money 
on  deposit  in  New  York  for  the  purpose  of  investment  in  stock  of  a 
foreign  corporation,  it  is  not  subject  to  the  transfer  tax  on  his  death 
before  investment. 

On  the  other  hand,  deposits  made  by  a  resident  of  one  state  in  a 
savings  bank  in  another  state  have  been  held  to  be  property  within 
the  jurisdiction  of  the  state  of  the  depositor's  residence,  and  hence 
subject  to  a  similar  tax  in  the  foreign  state:  Frothingham  v.  Shaw, 
175  Mass.  59,  78  Am.  St.  Bep.  475,  55  N.  E.  623;  Mann  v.  Garter, 
74  N.  H.  345,  68  Atl.  130,  15  L.  B.  A.,  N.  S.,  150;  Estate  of  Short,' 
16  Pa.  63.  Said  the  New  Hampshire  court:  "The  legislature  did  not 
intend  to  impair  the  effectiveness  of  the  inheritance  tax  law  by  mak- 
ing its  operation  dependent  upon  the  action  or  nonaction  of  other 
states  with  reference  to^  personal  property  of  resident  decedents, 
which  might  have  a  physical  situs  therein;  and  there  is  no  constitu- 
tional provision  limiting  the  power  of  the  legislature  to  make  a  col- 
lateral inheritance  tax  applicable  to  all  property  passing  under  our 
laws.  It  is  inexact  and  misleading  to  say  that  this  result  sanctions 
double  taxation,  which  the  policy  of  this  state  does  not  tolerate. 
Whether  the  burden  imposed  by  the  inheritance  law  is  properly 
called  a  tax  it  is  unnecessary  to  inquire;  for,  if  it  is,  the  legislature 
has  not  attempted  to  impose  more  than  a  single  tax  on  the  property 
of  a  decedent  passing  collaterally  under  our  laws.  If  some  other  state 
makes  a  claim  to  the  property  under  its  tax  laws  and  for  the  support  of 
its  institutions,  the  exercise  of  such  power,  whether  rightful  or  wrong- 
ful^ does  not  make  the  exercise  of  similar  power  by  this  state,  for 
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the  suppoTt  of  its  inBtitations,  illegal  on  the  ground  of  doable  taxa- 
tion. The  two  burdens  are  created  bj  different  and  independent 
states,  for  wholly  different  local  purposes,  and  are  as  distinct  and  as 
irrelevant  the  one  to  the  other,  on  the  question  of  double  taxation, 
as  were  the  two  taxes  assessed  upon  the  plaintiffs'  iee  in  Winkley  ▼. 
Newton,  67  N.  H.  80,  36  Atl.  610,  35  L.  B.  A.  756.  This  result  is 
also  in  accord  with  the  general  trend  of  the  authorities  upon  the 
subject.  As  said  in  Estate  of  Hartman,  70  N.  J.  £q.  664,  62  AtL 
560:  'The  great  weight  of  authority  favors  the  principle  adopted  by 
the  New  York  court  of  appeals,  holding  that  the  tax  imposed  is  on 
the  right  of  succession  under  a  will,  or  by  devolution  in  ease  of 
intestacy,  and  that,  as  to  personal  property,  its  situs,  for  the  pur- 
pose of  a  succession  tax,  is  the  domicile  of  the  decedent,  and  the 
right  to  its  imposition  is  not  affected  by  the  statute  of  a  foreign 
state,  which  subjects  to  similar  taxation  such  portion  of  the  personal 
estate  of  any  nonresident  testator  or  intestate  as  he  may  take  and 
leave  there  for  safekeeping,  or  until  it  should  suit  his  eonvenience 
to  carry  it  away'":  Mann  ▼.  Carter,  74  N.  H.  845,  68  AtL  130,  IS 
L.  B.  A«,  N.  S.,  150. 

g.  Debts  Due  Nonresident. — ^An  indebtedness  owing  to  a  nonresi- 
dent creditor  is  held  not  taxable  under  the  statutes  of  some  of  the 
states:  Gilbertson  v.  Oliver,  129  Iowa,  568,  105  N.  W.  1002,  4  L.  B. 
A.,  N.  8.,  953;  Estate  of  Joyslin,  76  Vt.  88,  56  Atl.  281;  Kintzing  v. 
Hutchinson,  Fed.  Cas.  No.  7834.  This  view  seems  to  be  based  on  the 
theory  that  the  situs  of  the  debt  ia  at  the  place  of  residence  of  the 
creditor,  and  hence  the  debt  is  not  property  within  the  taxing  sCate. 
In  New  York,  however,  it  has  been  af&rmed  that  a  debt  due  a  non- 
resident is  subject  as  property  to  the  transfer  tax  of  that  state, 
and  the  statute  imposing  this  tax  has  been  upheld  as  constitutional 
by  the  supreme  court  of  the  United  States.  This  court  disregards 
the  legal  fiction  that  the  situs  of  a  debt  is  at  the  place  of  residence 
of  the  creditor,  and  recognizes  the  fact  that  the  situs  is  at  the  place 
of  residence  of  the  debtor  because  it  is  there,  if  at  all,  that  the 
debt  is  enforceable:  Blackstone  v.  Miller,  188  U.  S.  189,  23  Sup.  Gt. 
Bep.  277,  47  L.  ed.  439,  affirming  171  N.  Y.  682,  64  N.  E.  1118.  A 
thorough  elucidation  of  this  principle  will  be  found  in  Estate  of 
Daly,  100  App.  Div.  373,  91  N.  Y.  Supp.  858.  In  Estate  of  Horn, 
39  Misc.  Bep.  133,  78  N.  Y.  Supp.  979,  a  different  view  of  this  question 
seems  to  be  taken. 

b.  Notes,  Papers  and  Securities. — ^Mortgages,  notes,  land  contracts 
and  papers,  representing  property  within  the  state,  are  there  subject  to 
inheritance  taxation,  notwithstanding  they  are  owned  by  a  nonresident 
and  are  in  his  possession  at  his  domicile  at  the  time  of  his  death: 
Estate  of  Bogers,  149  Mich.  305,  119  Am.  St.  Bep.  677,  112  N.  W. 
931,  11  li.  B.  A.,  N.  S.,  1134.  On  the  other  hand,  bonds,  mortgages 
and  other  securities  of  a  nonresident,  kept  within  the  state  habitually 
for  investment  or  safekeeping,  are  subject  to  the  inheritance  tax  of 
that  state:  Estate  of  Bomaine,  127  N.  Y.  80,  27  N.  £.  759,  18  L.  B. 
A.  401;  Matter  of  Clark,  9  N.  Y.  Supp.  444;  EsUte  of  Lewi% 
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Pa.  211,  52  Atl.  205.  In  thii  last  ease  the  stocks,  bonds  and  mort- 
gages of  the  nonresident  had  always  been  held  bj  an  agent  in  Penn- 
sylvania for  inveatment  and  reinvestment,  and  the  eonrt,  in  holding 
them  subject  to  the  Pennsylvania  tax,  quoted  with  approval  the  lan- 
guage of  the  above  Bomaine  ease:  "Where,  however,  the  money  of  a 
nonresident  is  invested  in  this  state  as  it  was  by  Mr.  Bomaine  in 
the  bond  and  mortgage  in  question,  and  in  deposits  made  by  him  in 
savings  banks,  or  where  the  property  of  a  nonresident  is  habitually 
kept  even  for  safety  in  this  state,  we  think  the  statute  applies, 
both  in  letter  and  spirit.  Such  property  is  within  the  state  in  every 
reasonable  sense,  receives  the  protection  of  its  laws  and  has  every 
advantage  from  government,  for  the  support  of  which  taxes  are  laid, 
that  it  would  have  if  it  belonged  to  a  resident."  In  Matter  of  Tulane, 
51  Hun,  213,  4  N.  Y.  Supp.  36,  the  court  seems  to  have  departed  from 
this  doctrine,  by  holding  that  property  deposited  with  a  safe  deposit 
eompany  in  New  York  by  a  resident  of  another  state  is  not  liable 
to  the  New  York  transfer  tax  upon  his  dying  intestate  at  his  domicile. 
American  securities  which  pass  partly  under  a  will  executed  abroad 
by  an  alien,  and  partly  under  the  intestate  laws  of  Spain,  are  not 
subject  to  the  transfer  tax  imposed  by  the  war-revenue  act  of  1898, 
upon  personal  property  that  passes  "either  by  wUl  or  by  the  intestate 
laws  of  any  state  or  territory,"  for  the  expression  "passing  by  will" 
is  limited  by  the  subsequent  expression  "or  by  the  intestate  laws 
of  any  state  or  territory,"  as  appears  from  the  provision  of  section 
30  for  the  payment  of  the  tax  to  the  collector  of  the  district  of 
which  the  decedent  was  a  resident:  Eidman  v.  Martinez,  184  U.  8. 
578,  22  Sup.  Ct.  Bep.  515,  46  L.  ed.  697. 

L  Notes  Secured  by  Mortgage  on  Beal  Estate. — ^Bonds  of  an  in- 
dividual secured  by  mortgage  on  land  in  New  York  but  kept  by  the 
nonresident  owner  in  good  faith  at  his  domicile  outside  the  state 
have  been  thought  not  subject  to  the  New  York  transfer  tax:  Es- 
tate of  Preston,  37  Misc.  Bep.  236,  75  N.  Y.  Supp.'  251.  This  notion 
is  discredited  in  Merriman's  Estate,  147  Mich.  630,  118  Am.  St.  Bep. 
564,  111  N.  W.  196,  9  L.  B.  A.,  N.  S.,  1104,  where  it  is  affirmed  that 
notes  possessed  by  a  resident  of  New  Jersey  secured  by  mortgage 
on  land  in  Michigan,  and  there  recorded,  are  subject  to  the  in- 
heritance tax  law  of  Michigan;  and  again  in  Estate  of  Merriman, 
147  Mich.  630,  118  Am.  St.  Bep.  561,  111  N.  W.  196,  9  L.  B.  A.,  N.  &, 
1104,  it  is  adjudged  that  a  debt  secured  by  mortgage  on  real  estate 
situated  in  Michigan  is  subject  to  the  succession  tax  of  that  state, 
although  the  mortgagee  was  a  resident  of  New  Jersey  and  up  to  the 
time  of  his  death  had  the  note  and  mortgage  in  his  possession  there. 
But  bonds  and  notes  held  by  a  resident  of  one  state  and  secured  by 
mortgage  on  real  property  in  another  state  have  been  held  taxable 
in  the  former  state — the  domicile  of  the  owner,  on  the  theory  that 
the  transmission  on  the  death  of  the  owner  is  governed  by  the  law 
of  his  domicile:  Frothingham  v.  Shaw,  175  Mass.  59,  78  Am.  St.  Bep. 
475,  55  N.  E.  623;  Estate  of  Corning,  3  Misc.  Bep.  160,  23  N.  Y. 
Supp.  285;  Estate  of  GibbS|  60  Misc.  Bep.  645,  113  N.  Y.  Sapp.  989. 
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In  the  above  Massaelmsette  ease  the  decedent  was  domieiled  in  Has- 
■achueette,  the  bonds  were  in  the  hands  of  his  agent  in  New  York, 
while  the  mortgaged  land  was  situated  in  New  Hampshire.  The 
bonds  were  held  liable  to  the  Massachusetts  collateral  inheritance 
tax.  The  Vermont  statute  taxes  the  proceeds  of  notes  against  non- 
residents, secured  bj  a  mortgage  on  real  property  without  the  state, 
held  within  the  state  by  an  intestate  at  the  time  of  his  death,  and 
collected  by  the  resident  administrator  beyond  the  state,  no  tax 
having  been  paid  on  account  thereof  in  any  other  state:  Estate  of 
Howard,  80  Vt.  489,  68  AtL  513. 

j.  Corporate  Bonds^ — While  some  authorities  incline  to  the  con- 
trary, and  much,  of  course,  depends  on  the  terms  of  the  statute 
(Estate  of  Pullman,  46  App.  Div.  574,  62  N.  Y.  Supp.  395;  Estate  of 
Gibbs,  84  App.  Div.  510,  83  N.  Y.  Supp.  53,  affirmed  in  176  N.  Y. 
565,  68  N.  £.  1117;  Estate  of  Schermerhorn,  50  Misc.  Bep.  233,  100 
N.  Y.  Supp.  480),  the  better  rule  seems  to  be  that  the  bonds  of 
either  foreign  or  domestic  corporations  actually  within  the  state  at 
the  time  of  the  death  of  a  nonresident  owner  are  there  subject  to  the 
inheritance  tax:  State  v.  Dalrymple,  70  Md.  294,  17  Atl.  82,  3  L.  B.  A. 
372;  Callahan  v.  Woodbridge,  171  Mass.  595,  51  N.  E.  176;  Estate 
of  Whiting,  150  N.  Y.  27,  55  Am.  St.  Bep.  640,  44  N.  E.  715,  34  L. 
B.  A.  232;  Estate  of  Morgan,  150  N.  Y.  35,  44  N.  E.  1126;  Estate 
of  Burden,  47  Misc.  Bep.  329,  95  N.  Y.  Supp.  972;  Estate  of  Hill- 
man,  116  App.  Div.  186,  101  N.  Y.  Supp.  640;  Estate  of  Lewis,  203 
Pa.  211,  52  Atl.  205.  The  bondd  of  a  local  corporation,  owned  by  % 
nonresident  and  in  his  possession  at  the  time  of  his  death  iat  the 
place  of  his  domicile,  were  held  not  "property  within  the  state"  of 
the  corporation,  and  hence  not  there  subject  to  the  inheritance  tax, 
in  Estate  of  Bronson,  150  N.  Y.  1,  55  Am.  St.  Bep.  632,  44  N.  E.  707, 
34  L.  B.  A.  238. 

k.  Stock  In  Domestic  Oorporatioiis. — ^While  the  law  under  some  of 
the  earlier  statutel  and  decisions  may  incline  to  the  contrary  (Estate 
of  Enston,  113  N.  Y.  174,  21  N.  £.  87,  3  L.  B.  A.  464;  Matter  of 
Hall,  55  Hun,  608,  8  N.  Y.  Supp.  556;  Kintdng  v.  Hutchinson,  Fed. 
Gas.  No.  7834),  it  is  now  generally  conceded  that  stock  in  a  domestic 
corporation,  whether  passing  by  will  or  descent,  is  subject  to  the  in- 
heritance tax  of  the  state,  although  the  owner  is  a  nonresident  and 
dies  outside  the  boundaries  of  the  state:  Matter  of  Clinch,  180  N.  Y. 
300,  73  N.  E.  35;  Estate  of  Palmer,  183  N.  Y.  238,  76  N.  E.  16; 
Estate  of  Leavitt,  4  N.  Y.  Supp.  179;  Estate  of  Pullman,  46  App. 
Div.  574,  62  N.  Y.  Supp.  395;  Estate  of  Alexander  (Pa.),  3  Clark,  87. 
This  is  true  notwithstanding  the  stock  certificates  are  in  his  pos- 
session without  the  state  at  the  time  of  his  death,  for  the  stock  is 
nevertheless  "property  within  the  state":  Neilson  v.  Bussell  (N.  J.), 
69  Atl.  476;  Estate  of  Delano  (N.  J.),  69  Atl.  482;  Matter  of  Bron- 
son, 150  N.  Y.  1,  55  Am.  St.  Bep.  632,  44  N.  E.  707,  34  L.  B.  A. 
238;  Estate  of  Palmer,  183  N.  Y.  238,  76  N.  E.  16;  Estate  of  Bush- 
nell,  73  App.  Div.  325,  77  N.  Y.  Supp.  4,  affirmed  in  172  N.  Y.  649, 
65  N.  E.  1115;  Estate  of  Small,  151  Pa.  1,  25  AU.  23.    Aa  expressed 
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in  the  New  Jersey  ease  above,  the  sharee  of  stock  in  a  corporation 
organized  nnder  the  laws  of  this  state  are,  for  purposes  of  in- 
heritance taxation,  property  within  this  state  without  regard  to  the 
place  of  residence  of  the  stockholder,  or  the  place  of  deposit  of  the 
certificates,  or  the  location  of  the  property  of  the  company,  or  the 
place  where  its  business  is  carried  on.  It  has  been  affirmed  that 
when  a  national  bank  does  business  in  a  state,  the  estate  of  a  non- 
resident stockholder  is  subject  to  the  inheritance  tax,  notwithstanding 
the  certificate  of  stock  is  without  the  state:  Estate  of  Gushing,  40 
Misc.  Bep.  505,  82  N.  Y.  Supp.  795. 

Here  is  an  abrupt  departure  from  the  fiction  that  the  situs  of  per- 
sonal property  follows  the  domicile  of  the  owner,  and  a  reliance 
upon  the  true  or  actual  situs  of  the  property.  If  it  should  seem  that 
the  real  situs  of  stock  is  the  place  where  the  certificate  is  located, 
it  is  to  be  remembered  that  the  certificate  is  not  the  property,  but 
merely  the  evidence  of  the  intangible  right  located  with  the  cor- 
poration itself.  The  nonresident  shareholder  has  invested  his  funds 
in  a  state  wherein  the  corporation  is  situated,  and  clearly  should 
submit  to  the  burdens  imposed  by  the  laws  of  that  state  along  with 
its  inhabitants;  he  can  claim  no  exemption  for  his  investment  that 
they  cannot  claim.  In  .a  sense  the  corporation  is  a  citizen  of  the 
state,  having  an  abiding  place  there  comparable  to  the  domicile  of 
a  natural  person;  and  its  shares  of  stock  are  property  there,  regard- 
less of  the  residence  of  the  shareholder  or  the  location  of  the  certifi- 
cates: Greves  v.  Shaw,  173  Mass.  205,  53  N.  E.  372;  Neilson  t. 
BusseU  (K.  J.),  69  Atl.  476. 

A  leading  case  on  this  subject  is  the  above  case  of  Noilson  v.  Bus- 
sell  (N.  J.),  69  Atl.  476,  from  which  the  foUowing  is  an  extract: 
'*In  this  country,  where  the  general  doctrine  of  the  state  courts  is 
that  the  situs  of  property  governs  its  liability  to  succession  taxes, 
the  weight  of  authority  is  that  stock  in  a  corporation  is  subject  to 
the  imposition  of  succession  taxes  by  the  state  that  created  the  cor- 
poration, and  that  in  this  regard  the  place  of  residence  of  the  de- 
ceased stockholder  is  immaterial.  In  the  case  of  Greves  v.  Shaw, 
173  Mass.  205,  53  N.  E.  372,  Knowlton,  J.,  said:  'There  can  be  no 
doubt  that  stock  in  a  corporation  organized  under  the  laws  of  this 
commonwealth  is  property  withiu  the  jurisdiction  of  the  common- 
wealth. Such  a  corporation  being  in  a  sense  a  citizen  of  this  state, 
and  having  an  abiding  place  here  akin  to  the  domicile  of  a  natural 
person,  is  subject  to  the  jurisdiction  of  the  commonwealth,  and  is  in 
fact  within  the  commonwealth.  The  stockholders  are  the  proprie- 
tors of  the  corporation,  which  is  itself  the  proprietor  of  the  property 
owned  and  used  for  the  ultimate  benefit  of  the  stockholders.'  In 
the  later  case  of  Kiogsbury  v.  Chapin,  196  Mass.  533,  82  N.  E.  700, 
Knowlton,  Chief  Justice,  .speaking  of  a  succession  tax  upon  shares 
in  a  railroad  corporation  organized  under  the  same  name  by  the  laws 
of  that  state  and  of  another  state,  said:  'In  a  sense  such  a  railroad 
company  is  a  domestic  corporation  in  each  of  the  states  where  it  is 
incorporated.    We  think  that  stock  in  such  a  corporation  is  "prop- 


«tr  viikm  the  jnMietiom  of  this  tmrnmaitw^aHttkr  nder  the  laa- 
fiBi^  af  ovr  statute  aathoriziBg  tazstioB  ef  coDateTal  iBhezitsnees. 
Wis  thmk  it  is  propertj  withia  the  jnrisdietioB  ef  the  eosunomweslth 
m  A  eostfdtatioiial  sense  sneh  as  to  eBsbie  the  state  to  snbjeet  it 
ts  taxation  as  against  a  nonxesideat  owner/  " 

Continuing,  the  New  Jeisej  eonrt  then  added:  "Im  a  somewhat 
BMire  precise  form  onr  eonelosion  is  that  stock  in  a  New  Jeisej  eor- 
poration,  i.  e.,  the  proprietary  ri^t  that  a  stockholder  has  in  a 
corporation  of  this  state,  relating  as  sach  proprietary  right  does  to 
an  anomalous  species  of  intangible  propertj  that  owes  its  ezistenee 
solelj  to  the  laws  of  this  state,  is  itadf  propertj  within  this  state 
in  the  sense  that  it  has  an  inherent  and  abiding  situs  here  for  all 
flUitters  appertaining  to  sovereigntj,  among  which  is  the  levjing  of 
an  impost  npon  the  devolntion  of  snch  propertj  upon  the  death  of 
its  owner;  and,  forthermore,  that  snch  intangible  proprietarj  right, 
although  it  is  personal  propertj  as  regards  the  acts  of  its  owner,  is 
from  its  natnre  and  because  of  its  inherent  sitns  nnafFeeted  as  re- 
gards the  acts  of  the  sovereign  bj  the  circumstance  that  the  domi- 
cile of  its  former  owner  was  elsewhere  than  in  this  state.  In  fine, 
we  think  that  the  sovereign  power  to  which  a  corporation  owes  its 
existence  can  never  be  whoUj  detached  from  it,  and  is  not  estranged 
from  its  creature  bj  the  circumstances  that  the  owners  of  shares  in 
the  propertj  thus  created  reside  in  one  place  rather  than  in  an* 
other.  The  metaphor  that  pictures  the  state  as  giving  birth  to  a 
corporation  is  a  figure  more  bold  than  accurate,  for  (to  carrj  out 
the  metaphor)  the  natal  cord  between  the  two  is  never  completelj 
severed.  Acts  of  ownership  that  do  not  trench  upon  this  vital  union 
do  not  call  for  the  recognition  of  its  existence,  but  acts  of  sover- 
eigntj  that  are  based  upon  its  existence  demand  its  recognition.  In 
effect  the  anomalous  species  of  incorporeal  personal  propertj  we  are 
considering  has  a  dual  situs  accordinglj  as  it  is  regarded  from  the 
standpoint  of  ownership  or  from  that  of  sovereigntj.  As  to  the 
former  the  situs  changes  with  the  domicile  of  the  owner,  but  as  to 
the  latter  the  situs  is  alwajs  within  the  dominion  of  the  sovereign. 
In  this  latter  sense,  and  for  the  purposes  of  the  legislation  under 
review,  the  situs  of  everj  share  of  stock  in  every  companj  incor- 
porated bj  this  state,  and  coming  within  the  purview  of  the  act,  is 
within  the  state  of  New  Jersey.  It  may  be  superfluous  to  add  that 
the  whereabouts  of  the  certificates  of  stock  is  immaterial  npon  the 
question  of  the  legal  situs  of  the  property  represented  by  them. 
Such  certificates  being  mere  evidences  of  ownership,  their  place  of 
deposit  no  more  determines  the  situs  of  the  personal  property  of 
wMch  they  are  a  muniment  of  title  than  the  place  where  a  deed  of 
conveyance  is  kept  would  determine  the  situs  of  the  real  property 
described  in  it":  Neilson  v.  Russell  (N.  J.),  69  Atl.  476. 

In  Gardiner  v.  Carter,  74  N.  H.  507,  69  Atl.  939,  the  court  poti 
forth  these  reasons  for  holding  the  shares  in  a  domestic  corporation, 
owned  by  a  nonresident  decedent^  subject  to  inheritance  taxation: 
'The  court  ia  ICassachusetts,  in  construing  a  statute  containing  pro* 
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▼isions  rabitantially  the  tame  as  our  own,  has  so  held  (Greves  ▼. 
Shaw,  173  Mass.  205,  58  N.  E.  372;  Moody  y.  Shaw,  173  Mass.  375, 
53  N.  E.  891;  Callahan  y.  Woodbridge,  171  Mass.  595,  51  N.  E.  176; 
Laws  Mass.  1891,  p.  1028,  e.  425),  and  a  like  holding  has  been  made 
by  the  court  of  appeals  in  New  York:  In  re  Bronson's  Estate,  150 
N.  Y.  1,  55  Am.  St.  Rep.  632,  44  N.  E.  707,  34  L.  B.  A.  238;  In  re 
Palmer's  Estate,  183  N.  Y.  236,  76  N.  E.  16.  The  line  of  argument 
in  these  decisions  is  that  the  probate  court  in  the  state  where  the 
property  of  the  nonresident  decedent  is  situated  has  jurisdiction  of 
the  settlement  of  the  estate  there  located;  that  it  may  collect  the 
assets  within  the  state,  pay  the  debts,  make  final  distribution  of 
the  property,  pay  it  oyer  according  to  the  will,  or  in  its  discretion 
cause  it  to  be  transmitted  to  the  executor  or  administrator,  if  any, 
in  any  state  or  country  where  the  deceased  has  his  domicile,  for  final 
distribution;  that  the  statutes  imposing  succession  taxes  contemplate 
that  property  of  nonresident  decedents  will  be  administered  by  an 
executor  or  administrator  appointed  in  the  state  where  it  is  located; 
and  that  the  right  and  title  of  a  foreign  executor  or  administrator 
are  subject  to  the  prior  right  of  the  state  to  haye  the  property  so 
administered  as  to  yield  the  tax." 

In  Neilson  y.  Bussell  (N.  J.),  71  Atl.  286,  it  is  decided  that  stock 
in  a  New  Jersey  corporation  belonging  to  a  testator  domiciled  in 
England  is  not  subject  to  the  inheritance  tax  imposed  by  the  act  of 
1894;  and  in  Astor  y.  State  (N.  J.),  72  Atl.  78,  it  is  again  affirmed 
that  stock  in  a  New  Jersey  corporation  belonging  to  a  testator  domi- 
ciled in  Monaco  is  not  subject  to  the  inheritance  tax  imposed  by 
such  act  of  1894,  which  proyides  that  upon  all  property  within  the 
state  transferred  by  inheritance,  bequest  or  deyise,  an  inheritance  tax 
may  be  imposed,  since  the  statute  applies  to  the  general  succession 
of  the  whole  estate,  and  not  to  the  particular  succession  to  a  special 
portion  of  the  estate. 

In  Estate  of  Newcomb,  71  App.  Diy.  606,  76  N.  Y.  Supp.  222,  af- 
firmed in  172  N.  Y.  608,  64  N.  E.  1123,  the  estate  of  a  nonresident 
decedent  in  corporations  organized  under  the  New  York  statutes,  repre- 
sented by  certificates  of  stock  standing  on  the  corporation  books  in  the 
names  of  the  stockholders  who  purchased  the  stock  for  the  decedent, 
which  haye  been  signed  by  the  brokers  in  blank  and  deliyered  to 
the  decedent,  is  held  subject  to  the  transfer  tax. 

1.  Stock  In  Oorporation  Organized  In  Two  States. — A  legatee  of 
shares  of  stock  in  a  railroad  corporation  haying  a  charter  from  both 
the  state  of  New  York  and  the  state  of  Massachusetts  may  be  re- 
quired to  pay  the  inheritance  tax  imposed  by  the  statutes  of  Mas- 
sachusetts, as  a  condition  to  his  succession  to  stock  issued  under 
the  charter  of  the  corporation  from  that  state:  Moody  y.  Shaw,  173 
Mass.  375,  53  N.  E.  891.  And  stock  of  a  railroad  corporation  organ- 
ized, doing  business,  and  owning  property  in  Massachusetts  and  in 
neighboring  states,  but  haying  only  a  single  issue  of  stock,  is  "prop- 
erty within  the  jurisdiction  of  the  commonwealth''  of  Massachusetts 
Frob.  Supp. — 6 
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under  the  statntes  of  that  etate  authorizing  taxation  of  collateral 
inheritances,  so  as  to  enable  the  state  to  subject  it  to  taxation  as 
against  a  nonresident  owner.  For  purposes  of  this  taxation,  the  stock 
should  be  valued  on  the  basis  of  representing  only  that  portion  of 
the  property  of  the  corporation  situated  within  the  state:  Kingsbury 
V.  Chapin,  196  Mass.  533,  82  N.  £.  700.  The  Massachusetts  court 
in  this  case  approves  the  decision  of  the  New  York  court  in  Matter 
of  Cooley,  186  N.  Y.  220,  78  N.  E.  939,  10  L.  E.  A.,  N.  S.,  1010. 
That  case  presented  the  question  whether  stock  of  a  nonresident 
testator  in  the  Boston  and  Albany  Railroad  Company  should  be  taxed 
under  the  inheritance  law  of  New  York  at  its  value,  treating  the 
stock  as  representing  all  the  property  of  the  doubly  incorporated 
New  York  and  Massachusetts  corporation,  or  at  a  less  value,  treating 
it  as  representing  only  that  portion  of  the  property  which  belonged 
in  the  state  of  New  York.  It  was  held  that  the  payment  should  be 
on  the  latter  theory.  The  court  said:  "The  authorities  are  asserting 
jurisdiction  of  and  assessing  his  stock  only  because  it  is  held  in  the 
New  York  corporation  of  the  Boston  and  Albany  Railroad  Company. 
But  we  know  that  said  company  is  also  incorporated  as  a  Massa- 
chusetts corporation,  and,  presumably  by  virtue  of  such  latter  incor- 
poration, it  has  the  same  powers  of  owning  and  managing  corporate 
property  which  it  possesses  as  a  New  York  corporation.  In  fact, 
the  location  of  physical  property  and  the  exercise  of  various  cor- 
porate functions  give  greater  importance  to  the  Massachusetts  than 
to  the  New  York  corporation,  and  the  problem  is  whether,  for  the 
purpose  of  levying  a  tax  upon  decedent's  stock  upon  the  theory  that 
it  is  held  in  and  under  the  New  York  corporation,  we  ought  to  say 
that  such  latter  corporation  owns  and  holds  all  of  the  property  of 
the  consolidated  corporation,  wherever  situated,  thus  entirely  ignor- 
ing the  existence  of  and  the  ownership  of  property  by  the  Mas- 
sachusetts corporation.  It  needs  no  particular  illumination  to 
demonstrate  that,  if  we  take  such  a  view,  it  will  clearly  pave  the 
way  to  a  corresponding  view  by  the  authorities  and  courts  of  Massa- 
chusetts that  the  corporation  in  that  state  owns  all  of  the  corporate 
property,  wherever  situated,  and  we  shall  then  further  and  directly 
be  led  to  the  unreasonable  and  illogical  result  that  one  set  of  prop- 
erty is  at  the  same  time  solely  and  exclusively  owned  by  two  different 
corporations,  and  that  a  person  holding  stock  should  be  assessed  upon 

the  full  value  of  his  stock  in  each  jurisdiction We  shall  have 

each  state  exacting  full  compensation  upon  one  succession,  and  a 
clear  ease  of  double  taxation.  And  if  the  corporation  had  been  com- 
pelled, for  sufficient  reasons,  to  take  out  incorporation  in  six  to 
twenty  other  states,  each  one  of  them  might  take  the  same  view 
and  insist  upon  the  same  exaction,  until  the  value  of  the  property 
was  in  whole  or  large  proportion  exhausted  in  paying  for  the  privi- 
lege of  succession  to  it.  While  undoubtedly  the  legislative  author- 
ity is  potent  enough  to  prescribe  and  enforce  double  taxation,  it  is 
plain  that,  measured  by  ordinary  principles  of  justice,  the  result 
suggested  would  be  inequitable  and  might  be  seriously  burdensome": 
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Ifatter  of  Cooley,  186  N.  t.  220,  78  N.  E.  939,  10  L.  B.  A.,  N.  S., 
1010. 

The  doctrine  of  the  Massachusetti  and  New  York  courts  in  the 
Kingsbury  and  Goolej  cases  to  the  effect  that  where  a  corporation 
is  chartered  in  two  or  more  states  under  the  same  name,  has  but  one 
issue  of  stock,  and  its  property  and  franchises  in  the  different  states 
constitute  the  value  of  the  stock,  the  measure  of  the  inheritance 
tax  is  such  proportionate  part  of  the  value  of  the  stock  as  the  fran- 
chises and  property  of  the  corporation  within  the  state  is  of  the 
property  and  franchises  in  the  several  states  in  which  the  corporation 
is  chartered,  is  approved  in  Gardiner  v.  Garter,  74  N.  H.  507,  69  Atl. 
939. 

m.  Stock  In  Foreign  Corporations. — It  would  seem  from  the  doc- 
trine announced  by  the  authorities  under  the  preceding  head  of 
"Stock  in  Domestic  Corporations,"  that  shares  of  stock  in  a  foreign 
corporation  are  not  subject  to  the  tax  in  this  state  when  the  owner, 
whether  a  resident  or  nonresident,  dies  here  in  the  possession  of  the 
certificates  of  stock,  since  the  true  situs  of  the  stock  is  in  the  state 
where  the  corporation  is  organized:  Matter  of  James,  144  N.  T.  6, 
38  N.  E.  961;  Dunham  v.  City  Trust  Co.  of  New  York,  193  N.  Y.  642, 
86  N.  E.  1123;  Matter  of  Thomas,  3  Misc.  Bep.  388,  24  N.  Y.  Supp. 
713;  Matter  of  Bishop,  82  App.  Div.  112,  81  N.  Y.  Supp.  474.  De- 
parting from  this  general  rule,  some  courts  have  affirmed  that 
stock  in  a  foreign  corporation  owned  by  a  resident  decedent  is  lia- 
ble to  the  inheritance  tax,  and  this  on  the  theory,  it  would  seem, 
that  the  legal  situs  of  the  stock  is  at  the  owner's  domicile:  Estate 
of  Merriam,  141  N.  Y.  479,  36  N.  E.  506;  Estate  of  Short,  16  Pa.  63. 
In  Estate  of  Blackstone,  69  App.  Div.  127,  74  N.  Y.  Supp.  508,  where 
a  nonresident  placed  stock  in  a  foreign  corporation  with  a  New  York 
trust  company  to  be  sold,  and  after  the  sale  allowed  the  proceeds  to 
remain  in  the  hands  of  this  company  under  an  agreement  that  it 
should  hold  the  fund  in  trust,  paying  interest  thereon,  and  deliver 
the  fund  to  him  on  two  days'  notice,  it  was  held  that  this  property  was 
within  the  state  and  subject  to  the  transfer  tax  upon  his  death. 


PART  11. 


CALIFORNIA  INHERITANCE  TAX  STAT- 
UTE.* 

In  effect  July  1, 1906. 

a.  Transfen  Subject  to  Tax— Market  Vala»— Lien  of  Tax,  70. 

b.  Powers  of  Appointinent»  71. 

c  Classiflcatlon  of  Beneficiariee — Tax  Bates  on  Estates  Under 

126,000,  71. 
d.  Bates  of  Taxation  on  Estates  Over  $26,000,  72. 
••  Exemptions  from  Taxation,  72. 

f .  Estates  for  Years  or  Lif e— Bemainders  and  Contingent  Inter* 

ests,  73. 

g.  Bequests  to  Executor  or  Trustee^  78. 

b.  Time  of  Payment  of  Tax — ^Interest  and  Discount,  7S. 

L  Penalty  for  Nonpayment,  74. 

j.  Collection  of  Tax  by  Executor  or  Trustee,  74. 

k.  Sale  of  Property  to  Pay  Tax,  74. 

L  Payment  to  County  Treasurer— Duty  of  Controller— ^Beceipts^ 
74. 

m.  Bef unding  Excess  Payments,  76. 

n.  Transfer  or  Delivery  of  Stocks,  Securities,  Deposits — ^No- 
tice Tbereof,  75. 

o.  Appraisers  and  Appraisement,  76. 

p.  Appraiser  Taking  Other  than  Begular  Fees— Penalty  There* 
for,  77. 

q.  Nonresidents — Jurisdiction  of  Court,  77. 

r.  Citation  to  Delinquent  Taxpayer,  77. 

8.  Proceedings  by  District  Atto^^y  Against  Delinquent^  78. 

t.  Entries,  Becords  and  Beports  of  County  Clerk,  78. 

n.  Costs  of  Proceedings  Against  Delinquent,  78. 

y.  Payment  by  County  to  State  Treasurer,  70. 
VT.  Commissions  of  County  Treasurer,  79. 

w.  Employment  of  Attorney  by  County  Treasurer,  79. 
WW.  Furnishing  Copy  of  Beceipts  to  Persons  Applying  Therefor, 
79. 


*Other  Western  States  Having  Inheritance  Tax  Statutes  are  Idaho, 
Montana,  North  Dakota,  Oklahoma,  Oregon,  Utah,  Washington  and 
Wyoming:  Ida.  Bev.  Gd.,  sees.  1873-1897;  Mont.  Bev.  Cd.,  sees.  7724- 
7751;  N.  D.  Eev.  Cd.,  sees.  83i20-8339;  Okl.  State.  1907,  pp.  733-749; 
Or.  Stats.  1903,  pp.  49-65,  amended  Stats.  1905,  p.  309,  amended  Stats. 
1909,  p.  60;  Utah  Stats.  1905,  pp.  198-209;  Wash.  Pierce's  Cd.,  sees. 
8742-8769;  Wyo.  Stats.  1903,  pp.  95-100. 

*The  Decisions  of  California  and  Other  Western  States  on  the  law 
of  inheritance  taxation  are,  for  the  most  part,  referred  to  in  the  pre- 
ceding diseossion  of  this  subject  on  pages  1-65.  Beference  is  here 
made,  however,  to  a  few  additional  questions  not  there  considered: 
Title  of  the  act  as  satisfying  constitutional  requirements:  Estate  of 

(69) 
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X.  DiqHMitiOB  of  T9XM  Odltocted,  79. 
zz.  BefDsal  of  Ofllcen  to  IMaebarfe  Dalles— Panallj  TiMnf oi; 


y.  Repeal  of  Fonner  Inlieritaiioe  Tax  Law,  80. 
yy.  Definitions  of  Wonla  Used  in  Statute,  80. 

s.  Enforcement  of  Iden  of  Tax — Qoieting  Titles  80. 
o.  Deputy  Ckmtroner  to  Enforce  Law,  82. 

ft 

a.    Transfen  Sobject  to  Tax— Ma^et  Valne— Lien  of  Tax. 

Beetion  1.  All  property  which  ihall  paBS,  by  will  or  by  the  in- 
testate laws  of  this  state,  from  any  person  who  may  die  seized  or 
possessed  of  the  same  while  a  resident  of  this  state,  or  if  snch  de- 
cedent was  not  a  resident  of  this  state  at  the  time  of  death,  which 
property,  or  any  part  thereof,  shall  be  within  this  state,  or  any  inter- 
est therein,  or  income  therefrom,  which  shall  be  transferred  by  deed, 
grant,  sale,  or  gift,  nmde  in  contemplation  of  the  death  of  the  gran- 
tor,  vendor  or  bargainor,  or  intended  to  take  effect  in  possession  or 
enjoyment  after  such  death,  to  any  person  or  persons,  or  to  any  body 
politic  or  corporate,  in  tmst  or  otherwise,  or  by  reason  whereof  any 
person  or  body  politic  or  corporate  shall  become  beneficially  entitled, 
in  possession  or  expectancy,  to  any  property,  or  to  the  income  thereof, 
shall  be  and  is  subject  to  a  tax  hereinafter  provided  for,  to  be  paid 
to  the  treasurer  of  the  proper  county,  as  hereinafter  directed,  for  the 
use  of  the  state;  and  such  tax  shall  be  and  remain  a  lien  upon  the 
property  passed  or  transferred  until  paid  and  the  person  to  whom 
the  property  passes  or  is  transferred  and  all  administrators,  executors, 
and  trustees  of  every  estate  so  transferred  or  passed  shall  be  liable 
for  any  and  all  such  taxes  until  the  same  shall  have  been  paid  as 
hereinafter  directed.  The  tax  so  imposed  shall  be  upon  the  market 
value  of  such  property  at  the  rates  hereinafter  prescribed  and  only 
upon  the  excess  over  the  exemptions  hereinafter  granted. 


Campbell,  143  Cal.  623,  77  Pac.  674;  Estate  of  White,  42  Wash.  360, 
84  Pac.  831;  amendment  of  statute  without  republication  in  full:  Es- 
tate of  Campbell,  143  Cal.  623,  77  Pac.  674;  suggestions  for  appraise- 
ment: Becker  v.  Nye,  8  Cal.  App.  129,  96  Pac.  333;  determination  of 
amount  available  to  pay  legacies;  computation  of  tax:  Estate  of 
Chesney,  1  Cal.  App.  30,  81  Pac.  679;  deduction  of  debts  and  coats  of 
administration:  Estate  of  Wiese,  3  Gof.  Pro.  Dec.  374;  rates  of  taxa- 
tion; under  sections  2  and  3  of  the  statute:  Estate  of  Bull,  153  Cal. 
715,  96  Pac.  366;  time  ox  payment  of  tax  and  order  of  court  there- 
for; necessity  of  payment,  and  of  the  appearance  thereof  in  final 
account,  before  distribution;  receipt  for  payment,  countersigned  by 
controller:  Becker  v.  Nye,  8  Ca?  App.  129,  96  Pac.  333;  Estate  of 
Lander,  6  Cal.  App.  744,  93  Pac.  2u:^-  .ty  of  controller  and  manda- 
mus to  enforce  it:  Becker  v.  Nye,  8  Lai.  App.  129,  96  Pac.  333;  re- 
.  CO  very  of  commissions  by  county  treasurer:  San  Diego  County  v. 
Schwartz,  145  Cal.  49,  78  Pac.  231;  defense  of  statute  of  limitations 
in  proceeding  against  executor  for  collection  of  tax:  Estate  ef  Gor- 
don, 2  Cof.  Pro.  Dec.  138;  legacies  to  adopted  children  under  former 
statute  of  1893:  Estate  of  Winchester,  140  Cal.  468,  74  Pac.  10;  ap- 
peal by  state  from  court's  determination  of  amount  of  tax,  or  direc- 
tion of  payment  thereof:  Frost  v.  Superior  Court,  2  Cal.  App.  342, 
83  Pac.  815;  Becker  v.  Nye,  8  Cal.  App.  129,  96  Pac.  333. 
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b.    Power  of  Appointment. 

Whenever  any  person  or  corporation  shall  exercise  a  power  of  ap- 
pointment derived  from  any  disposition  of  property  made  either  be* 
fore  or  after  the  passage  of  this  act,  such  appointment  when  made 
shall  be  deemed  a  transfer  taxable  under  the  provisions  of  this  act 
in  the  same  manner  as  though  the  property  to  which  such  appointment 
relates  belonged  absolutely  to  the  donee  of  such  power  and  had  been 
bequeathed  or  devised  by  such  donee  by  will;  and  whenever  any  per- 
son or  corporation  possessing  such  a  power  of  appointment  so  derived 
st^all  omit  or  fail  to  exercise  the  same  within  the  time  provided  there- 
for,  in  whole  or  in  part,  a  transfer  taxable  under  the  provisions  of 
this  act  shall  be  deemed  to  take  place  to  the  extent  of  such  omission 
or  failure,  in  the  same  manner  as  though  the  persons  or  corporations 
thereby  becoming  entitled  to  the  possession  or  enjoyment  of  the  prop- 
erty to  which  such  power  related  had  succeeded  thereto  by  a  will  of 
the  donee  of  the  power  failing  to  exercise  such  power,  taking  effect 
at  the  time  of  such  omission  or  failure. 

c    Olaeslflcatlon    of    Beneficiaries — ^Taz    Bates    on    Bstates    Under 

$25,000. 

Sec.  2.  When  the  property  or  any  beneficial  interest  therein  so 
passed  or  transferred  exceeds  in  value  the  exemption  hereinafter 
specified  and  shall  not  exceed  in  value  twenty-five  thousand  dollars 
the  tax  hereby  imposed  shall  be: 

(1)  Where  the  person  or  persons  entitled  to  any  beneficial  inter- 
est in  such  property  shall  be  the  husband,  wife,  lineal  issue,  lineal 
ancestor  of  the  decedent  or  any  child  adopted  as  such  in  conformity 
with  the  laws  of  this  state,  or  any  child  to  whom  such  decedent  for 
not  less  than  ten  years  prior  to  such  transfer  stood  in  the  mutually 
acknowledged  relation  of  a  parent,  provided^  however,  such  relation- 
ship began  at  or  before  the  child's  fifteenth  birthday,  and  was  con- 
tinuous for  said  ten  years  thereafter,  or  any  lineal  issue  of  such 
adopted  or  mutually  acknowledged  child,  at  the  rate  of  one  per 
centum  of  the  clear  value  of  such  interest  in  such  property. 

(2)  Where  the  person  or  persons  entitled  to  any  beneficial  interest 
in  such  property  shall  be  the  brother  or  sister  or  a  descendant  of  a 
brother  or  sister  of  the  decedent,  a  wife  or  widow  of  a  son,  or  the 
husband  of  a  daughter  of  the  decedent,  at  the  rate  of  one  and  one- 
half  per  centum  of  the  clear  value  of  such  interest  in  such  property. 

(3)  Where  the  person  or  persons  entitled  to  any  beneficial  interest 
in  euch  property  shall  be  the  brother  or  sister  of  the  father  or  mother 
or  a  descendant  of  a  brother  or  sister  of  the  father  or  mother  of  the 
decedent,  at  the  rate  of  three  per  centum  of  the  clear  value  of  such 
interest  in  such  property. 

(4)  Where  the  person  or  persons  entitled  to  any  beneficial  interests 
in  such  property  shall  be  the  brother  or  sister  of  the  grandfather  or 
grandmother  or  a  descendant  of  the  brother  or  sister  of  the  grand* 
father  or  grandmother  of  the  decedent,  at  the  rate  of  four  per  centum 
of  the  clear  value  of  euch  interest  in  such  property. 
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(5)  Where  tlie  person  or  persons  entitled  to  any  benefieial  interest 
in  such  property  shall  be  in  any  other  degree  of  collateral  eon- 
sanguinity  than  is  hereinbefore  stated,  or  shall  be  a  stranger  in  blood 
to  the  decedent,  or  shall  be  a  body  politic  or  corporate,  at  the  rate  of 
five  per  centum  of  the  clear  value  of  such  interest  in  such  property. 

d.    Bates  of  Tazation  on  Estates  Over  $25,000. 

See.  3.  The  foregoing  rates  in  section  two  are  for  convenienee 
termed  the  primary  rates.  When  the  market  value  of  such  property 
or  interest  exceeds  twenty-five  thousand  dollars,  the  rates  of  tax  up9n 
such  excess  shall  be  as  follows: 

(1)  Upon  all  in  excess  of  $25,000  and  up  to  $50,000,  one  and  one-half 
times  the  primary  rates. 

(2)  Upon  all  in  excess  of  $50,000  and  up  to  $100,000,  two  times  the 
primary  rates. 

(3)  Upon  all  in  excess  of  $100,000  and  up  to  $500,000,  two  and  one- 
half  times  the  primary  rates. 

(4)  Upon  all  in  excess  of  $500,000,  three  times  the  primary  rates. 

e.    Ezemptioiis  ftom  Taxation. 

See.  4.    The  following  exemptions  from  the  tax  are  hereby  allowed: 

(1)  All  property  transferred  to  societies,  corporations,  and  institu- 
tions now  or  hereafter  exempted  by  law  from  taxation,  or  to  any 
public  corporation,  or  to  any  society,  corporation,  institution,  or  asso- 
ciation of  persons  engaged  in  or  devoted  to  any  charitable,  benevolent, 
educational,  public  or  other  like  work  (pecuniary  profit  not  being  its 
object  or  purpose),  or  to  any  person,  society,  corporation,  institution, 
or  association  of  persons  in  trust  for  or  to  be  devoted  to  any  charita- 
ble, benevolent,  educational,  or  public  purpose,  by  reason  whereof 
any  such  person  or  corporation  shall  become  beneficially  entitled,  in 
possession  or  expectancy,  to  any  such  property  or  to  the  income 
thereof  shall  be  exempt. 

(2)  Property  of  the  clear  value  of  ten  thousand  ($10,000.00)  dollars 
transferred  to  the  widow  or  to  a  minor  child  of  the  decedent,  and  of 
four  thousand  ($4,000.00)  dollars  transferred  to  each  of  the  other  per- 
sons described  in  the  first  subdivision  of  section  2  shall  be  exempt. 

(3)  Property  of  the  clear  value  of  two  thousand  ($2,000.00)  dollars 
transferred  to  each  of  the  persons  described  in  the  second  subdivision 
of  section  2  shall  be  exempt. 

(4)  Property  of  the  clear  value  of  one  thousand  five  hundred 
($1,500.00)  dollars  transferred  to  each  of  the  persons  described  in  the 
third  subdivision  of  section  2  shall  be  exempt. 

(5)  Property  of  the  clear  value  of  one  thousand  ($1,000.00)  dollars 
transferred  to  each  of  the  persons  described  in  the  fourth  subdivision 
of  section  2  shall  be  exempt. 

(6)  Property  of  the  clear  value  of  five  hundred  ($500.00)  dollars 
transferred  to  each  of  the  persons  and  corporations  described  in  the 
fifth  subdivision  of  section  2  shall  be  exempt. 


Inu£bitancb  Tax  Statutes.  73 

f .    Estates  for  Tean  or  Llf e— Semainders  and  Contingent  Interests. 

See.  5.  When  anj  grant,  gift,  legacy  or  snccession  upon  which  a 
tax  is  imposed  by  section  one  of  this  act  shall  be  an  estate,  income 
or  interest  for  a  term  of 'years,  or  for  life,  or  determinable  upon  any 
future  or  contingent  event,  or  shall  be  a  remainder,  reversion  or  other 
expectancy,  real  or  personal,  the  entire  property  or  fund  by  which 
such  estate,  income  or  interest  is  supported,  or  of  which  it  is  a  part, 
shall  be  appraised  immediately  after  the  death  of  the  decedent,  and 
the  market  value  thereof  determined,  in  the  manner  provided  in  sec- 
tion fourteen  of  this  act,  and  the  tax  prescribed  by  this  act  shall  be 
immediately  due  and  payable  to  the  treasurer  of  the  proper  county, 
and,  together  with  the  interest  thereon,  shall  be  and  remain  a  lien  on 
said  property  until  the  same  is  paid;  provided^  that  the  person  or  per- 
sons, or  body  politic  or  corporate,  beneficially  interested  in  the  prop- 
erty chargeable  with  said  tax,  may  elect  not  to  pay  the  same  until 
they  shall  come  into  the  actual  possession  or  enjoyment  of  such  prop- 
erty, and  in  that  case  such  person  or  persons,  or  body  politic  or  cor- 
porate, shall  execute  a  bond  to  the  people  of  the  State  of  California, 
in  a  penalty  of  twice  the  amount  of  the  tax  arising  upon  personal 
estate,  with  such  sureties  as  the  said  superior  court  may  approve, 
conditioned  for  the  payment  of  said  tax,  and  interest  thereon,  at 
such  time  or  period  as  they  or  their  representatives  may  come  into 
the  actual  possession  or  enjoyment  of  such  property,  which  bond  shall 
be  filed  in  the  office  of  the  county  clerk  of  the  proper  county;  pro- 
vided further,  that  such  person  shall  make  a  full  and  verified  return 
of  such  property  to  said  court,  and  file  the  same  in  the  oflice  of  the 
county  clerk  within  one  year  from  the  death  of  the  decedent,  and 
within  that  period  enter  into  such  security,  and  renew  the  same  every 
five  years. 

g.    Bequests  to  Executor  or  Tmstoe. 

Sec.  6.  Whenever  a  decedent  appoints  or  names  one  or  more  ex- 
ecutors or  trustees,  or  makes  a  bequest  or  devise  of  property  to  them 
in  lieu  of  commissions  or  allowances,  which  otherwise  would  be  lia- 
ble to  said  tax,  or  appoints  them  his  residuary  legatees,  and  said 
bequest,  devises,  or  residuary  legacies  exceed  what  would  be  a  reason- 
able compensation  for  their  services,  such  excess  over  and  above  the 
exemptions  herein  provided  for  shall  be  liable  to  said  tax;  and  the 
superior  court  in  which  the  probate  proceedings  are  pending  shall 
fix  the  compensation. 

b.    Time  of  Payment  of  Tax — ^Interest  and  Discouit. 

Sec.  7.  All  taxes  imposed  by  this  act,  unless  otherwise  herein  pro- 
vided for,  shall  be  due  and  payable  at  the  death  of  the  decedent, 
and  if  the  same  are  paid  within  eighteen  months  no  interest  shall  be 
charged  and  collected  thereon,  but  if  not  so  paid,  interest  at  the  rate 
of  ten  per  centum  per  annum  shall  be  charged  and  collected  from  the 
time  said  tax  accrued;  provided^  that  if  said  tax  is  paid  within  six 
months  from  the  accruing  thereof  a  discount  of  five  per  centum  shall 
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be  allowed  and  deducted  from  said  tax.  And  in  all  cases  where  the 
executors,  administrators,  or  trustees  do  not  paj  such  tax  within 
eighteen  months  from  the  death  of  the  decedent,  thej  shall  be  re- 
quired to  give  a  bond  in  the  form  and  to  the  effect  prescribed  in  sec- 
tion five  of  this  act  for  the  payment  of  said  tax,  together  with 
interest. 

i.    Penalty  for  Nonpayment. 

Sec.  8.  The  penalty  of  ten  per  cent  per  annum  imposed  by  seetion 
seven  hereof,  for  the  nonpayment  of  said  tax,  shall  not  be  charged 
in  cases  where,  in  the  judgment  of  the  court,  by  reason  of  claims 
made  upon  the  estate,  necessary  litigation,  or  other  unavoidable  cause 
of  delay,  the  estate  of  any  decedent,  or  a  part  thereof,  cannot  be 
settled  at  the  end  of  eighteen  months  from  the  death  of  the  decedent; 
and  in  such  cases  only  seven  per  cent  per  annum  shall  be  charged 
upon  the  said  tax  from  the  expiration  of  said  eighteen  months  until 
the  cause  of  such  delay  is  removed,  after  which  ten  per  cent  interest 
per  annum  shall  again  be  charged  until  the  tax  is  paid;  but  litiga- 
tion to  defeat  the  payment  of  the  tax  shall  not  be  considered  neces- 
sary litigation. 

J.    OoUactlon  of  Tax  by  Bzecator  or  Tmstae. 

Sec.  9.  Any  administrator,  executor,  or  trustee  having  in  charge 
or  trust  any  legacy  or  property  for  distribution,  subject  to  the  said 
tax,  shall  deduct  the  tax  therefrom,  or  if  the  legacy  or  property  be 
not  money  he  shall  collect  the  tax  thereon,  upon  the  market  value 
thereof,  from  the  legatee  or  person  entitled  to  such  property,  and  he 
shall  not  deliver,  or  be  compelled  to  deliver,  any  specific  legacy  or 
property  subject  to  tax  to  any  person  until  he  shall  have  collected 
the  tax  thereon;  and  whenever  any  such  legacy  shall  be  charged  upon 
or  payable  out  of  real  estate,  the  executor,  administrator,  or  trustee 
shall  collect  said  tax  from  the  distributee  thereof,  and  the  same  shall 
remain  a  charge  on  such  real  estate  until  paid;  if,  however,  such 
legacy  be  given  in  money  to  any  person  for  a  limited  period,  the  ex- 
ecutor, administrator,  or  trustee  shall  retain  the  tax  upon  the  whole 
amount;  but  if  it  be  not  in  money  he  shall  make  application  to  the 
superior  court  to  make  an  apportionment,  if  the  case  require  it,  or  if 
the  sum  be  paid  into  his  hands  by  such  legatees,  and  for  such  farther 
order  relative  thereto  as  the  case  may  require. 

k.    Sale  of  Property  to  Pay  Tax. 

Sec.  10.  All  executors,  administrators,  and  trustees  shall  have,  full 
power  to  sell  so  much  of  the  property  of  the  decedent  as  will  enable 
them  to  pay  said  tax,  in  the  same  manner  as  they  may  be  enabled  by 
law  to  do  for  the  payment  of  debts  of  the  estate,  and  the  amount  of 
said  tax  shall  be  paid  as  hereinafter  directed. 

L    Payment  to  Oonnty  Treasurer— I>aty  of  Ctomptn^er— Reoeipts. 

Sec.  11.  Every  sum  of  money  retained  by  an  executor,  adminis- 
trator, or  trustee,  or  paid  into  his  hands,  for  any  tax  on  property, 
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shall  be  paid  by  bim  within  thirty  daya  thereafter,  to  the  treaeurer 
of  the  county  in  which  the  probate  proceedings  are  pending,  and  the 
eaid  treasurer  shall  give,  and  every  executor,  administrator,  or  trus- 
tee shall  take,  duplicate  receipts  for  such  payment,  one  of  which 
receipts  said  executor,  administrator,  or  trustee  shall  immediately 
send  to  the  controller  of  the  state,  whose  duty  it  shall  be  to  charge 
the  treasurer  so  receiving  the  tax  with  the  amount  thereof,  and  said 
controller  shall  seal  said  receipt  with  the  seal  of  his  office,  and  coun- 
tersign the  same,  and  return  it  to  the  executor,  administrator,  or 
trustee,  whereupon  it  shall  be  a  proper  voucher  in  the  settlement  of 
his  accounts;  and  an  executor,  administrator,  or  trustee  shall  not  be 
entitled  to  credits  in  his  accounts,  nor  be  discharged  from  liability 
for  such  tax,  nor  shall  said  estate  be  distributed,  unless  he  shall  pro- 
duce a  receipt  so  sealed  and  countersigned  by  the  controller,  or  a 
eopy  thereof,  certified  by  him,  and  file  the  same  with  the  court. 

m.    Befnnding  Ezceas  Payments. 

Sec.  12.  Whenever  any  debts  shall  be  proven  against  the  estate  of 
a  decedent  after  the  payment  of  legacies  or  distribution  of  property 
from  which  the  said  tax  has  been  deducted  or  upon  which  it  has  been 
paid,  and  a  refund  is  made  by  the  legatee,  devisee,  heir,  or  next  of 
kin,  a  proportion  of  the  tax  so  deducted  or  paid  shall  be  repaid  to 
him  by  the  executor,  administrator,  or  trustee,  if  the  said  tax  has  not 
been  paid  to  the  county  treasurer  or  to  the  state  controller,  or  by 
them,  if  it  has  been  so  paid. 

iL    Transfer   or   DeUvery   of    Stocks,    Socnritiesy    Deposits— Kotlos 

Thereof. 

Sec.  13.  If  a  foreign  executor,  administrator,  or  trustee  shall  as- 
sign or  transfer  any  stock  or  obligations  in  this  state  standing  in  the 
name  of  a  decedent,  or  in  trust  for  a  decedent,  liable  to  any  such  tax, 
the  tax  shall  be  paid  to  the  treasurer  of  the  proper  county  on  the 
transfer  thereof.  No  safe  deposit  company,  trust  company,  corpora- 
tion, bank  or  other  institution,  person  or  persons  having  in  posses- 
sion or  under  control  securities,  deposits,  or  other  assets  of  a 
decedent,  including  the  shares  of  the  capital  stock  of,  or  other  in- 
terests in,  the  safe  deposit  company,  trust  company,  corporation,  bank 
or  other  institution  making  the  delivery  or  transfer  herein  provided, 
shall  deliver  or  transfer  the  same  to  the  executors,  administrators  or 
legal  representatives  of  said  decedent,  or  upon  their  order  or  request, 
unless  notice  of  the  time  and  place  of  such  intended  delivery  or  trans- 
fer be  served  upon  the  county  treasurer  at  least  ten  days  prior  to 
said  delivery  or  transfer;  nor  shall  any  such  safe  deposit  company, 
trust  company,  corporation,  bank  or  other  institution,  person  or  per- 
sons deliver  or  transfer  any  securities,  deposits  or  other  assets  of  the 
estate  of  a  nonresident  decedent  including  the  shares  of  the  capital 
stock  of,  or  other  interests  in,  the  safe  deposit  company,  trust  com- 
pany, corporation,  bank  or  other  institution,  making  the  delivery  or 
transfer,  without  retaining  a  sufficient  portion  or  amount  thereof  to 
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pay  any  tax  and  penalty  which  may  thereafter  be  assesBed  on  ae- 
count  of  the  delivery  or  transfer  of  such  Becurities,  deposits,  or  other 
assets  including  the  shares  of  the  capital  stock  of  or  other  interests 
in,  the  safe  deposit  company,  trust  company,  corporation,  bank  or 
other  institution  making  the  delivery  or  transfer,  under  the  provisions 
of  this  act,  unless  the  county  treasurer  consents  thereto  in  writing. 
And  it  shall  be  lawful  for  the  said  county  treasurer,  personally,  or  by 
representative,  to  examine  said  securities,  deposits  or  assets  at  the 
time  of  such  delivery  or  transfer.  Failure  to  serve  such  notice  and 
to  allow  such  examination,  and  to  retain  a  sufficient  portion  or  amount 
to  pay  such  tax  and  penalty  as  herein  provided,  shall  render  said 
safe  deposit  company,  trust  company,  corporation,  bank  or  other  in- 
stitution,  person  or  persons  liable  to  the  payment  of  two  times  the 
amount  of  the  tax  and  penalty  due  or  thereafter  to  become  due  upon 
said  securities,  deposits  or  other  assets,  including  the  shares  of  the 
capital  stock  of,  or  other  interests  in,  the  safe  deposit  company,  trust 
company,  corporation,  bank  or  other  institution,  making  the  delivery 
or  transfer;  and  the  payment  as  herein  provided  shall  be  enforced  in 
an  action  brought  in  accordance  with  the  provisions  of  section  seven- 
teen of  this  chapter. 

o.    Apprai86X8  and  Appraisement. 

See.  14.  When  the  value  of  any  inheritance,  devise,  bequest,  or 
other  interest  subject  to  the  payment  of  said  tax  is  uncertain,  the 
superior  court  in  which  the  probate  proceedings  are  pending,  on  the 
application  of  any  interested  party,  or  upon  its  own  motion,  shall 
appoint  some  competent  person  as  appraiser,  as  often  as  and  when- 
ever occasion  may  require,  whose  duty  it  shall  be  forthwith  to  give 
such  notice,  by  mail,  to  all  persons  known  to  have  or  claim  an  inter- 
est in  such  property,  and  to  such  persons  as  the  court  may  by  order 
direct,  of  the  time  and  place  at  which  he  will  appraise  such  prop- 
erty, and  at  such  time  and  place  to  appraise  the  same  and  make  a 
report  thereof,  in  writing,  to  said  court,  together  with  such  other 
facts  in  relation  thereto  as  said  court  may  by  order  require  to  be 
filed  with  the  clerk  of  said  court;  and  from  this  report  the  said  court 
shall,  by  order,  forthwith  assess  and  fix  the  market  value  of  all  in- 
heritances, devises,  bequests,  or  other  interests,  and  the  tax  to  which 
the  same  is  liable,  and  shall  immediately  cause  notice  thereof  to  be 
given,  by  mail,  to  all  parties  known  to  be  interested  therein;  and  the 
value  of  every  future  or  contingent  or  limited  estate,  income,  or 
interest  shall,  for  the  purposes  of  this  act,  be  determined  by  the  rule, 
method,  and  standards  of  mortality  and  of  value  that  are  set  forth 
in  the  actuaries'  combined  experience  tables  of  mortality  for  ascer- 
taining the  value  of  policies  of  life  insurance  and  annuities,  and  for 
the  determination  of  the  liabilities  of  life  insurance  companies,  save 
that  the  rate  of  interest  to  be  assessed  in  computing  the  present  value 
of  all  future  interests  and  contingencies  shall  be  five  per  centum  per 
annum;  and  the  insurance  commissioner  shall,  on  the  application  of 
said  court,  determine  the  value  of  such  future  or  contingent  or  lim- 
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ited  estate,  income,  or  interest,  upon  the  facts  contained  in  such  re- 
port, and  certify  the  same  to  the  court,  and  his  certificate  shall  be 
conclusive  evidence  that  the  method  of  computation  adopted  therein 
is  correct.  The  said  appraiser  shall  be  paid  by  the  county  treasurer 
out  of  any  funds  that  he  may  have  in  his  hands  of  said  tax,  on  pre- 
sentation of  a  sworn  itemized  account  and  on  the  certificate  of  the 
court,  at  the  rate  of  five  dollars  per  day  every  day  actually  and  neces- 
sarily employed  in  said  appraisement,  together  with  his  actual  neces- 
sary traveling  expenses. 

p.    Appraiser  Taking  Other  than  Begnlar  Fees— Penalty  Therefor. 

Sec.  15.  Any  appraiser  appointed  by  virtue  of  this  act  who  shall 
take  any  fee  or  reward  from  any  executor,  administrator,  trustee, 
legatee,  next  of  kin,  or  heir  of  any  decedent,  or  from  any  other  person 
liable  to  pay  said  tax,  or  any  portion  thereof,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not  less 
than  two  hundred  and  fifty  dollars  nor  more  than  five  hundred  dol- 
lars, or  imprisoned  in  the  county  jail  ninety  days,  or  both,  and  in 
addition  thereto  the  court  shall  dismiss  him  from  such  service. 

q.    Nonresidents — JTnrisdiction  of  Oonrl 

See.  16.  The  superior  court  in  the  county  in  which  is  situate  the 
real  property  of  a  decedent  who  was  not  a  resident  of  the  state,  or  if 
there  be  no  real  property,  then  in  the  county  in  which  any  of  the 
personal  property  of  such  nonresident  is  situate,  or  in  the  county  of 
which  the  decedent  was  a  resident  at  the  time  of  his  death,  shall  have 
jurisdiction  to  hear  and  determine  all  questions  in  relation  to  the 
tax  arising  under  the  provisions  of  this  act,  and  the  court  first  ac- 
quiring jurisdiction  hereunder  shall  retain  the  same,  to  the  exclusion 
of  every  other. 

r.    Citation  to  Delinqnent  Taxpayer. 

Sec.  17.  If  it  shall  appear  to  the  superior  court,  or  judge  thereof, 
that  any  tax  accruing  under  this  act  has  not  been  paid  according  to 
law,  it  shall  issue  a  citation,  citing  the  persons  known  to  own  any 
interest  in  or  part  of  the  property  liable  to  the  tax  or  any  person  or 
corporation  liable  under  the  law  for  the  payment  of  said  tax  to  ap- 
pear before  the  court  on  a  day  certain,  not  more  than  ten  weeks 
from  the  date  of  such  citation,  and  show  cause  why  said  tax  should 
not  be  paid.  The  service  of  such  citation,  and  the  time,  manner,  and 
proof  thereof,  and  the  hearing  and  determination  thereon,  and  the 
enforcement  of  the  determination  or  decree,  shall  conform  to  the 
provisions  of  chapter  twelve,  of  title  eleven,  of  part  three  of  the  Code 
of  Civil  Procedure;  and  the  clerk  of  the  court  shall,  upon  the  request 
of  the  district  attorney  or  treasurer  of  the  county,  furnish,  without 
fee,  one  or  more  transcripts  of  such  decree,  and  the  same  shall  be 
docketed  and  filed  by  the  county  clerk  of  any  county  in  the  state, 
without  fee,  in  the  same  manner  and  with  the  same  effect  as  pro- 
vided by  section  six  hundred  and  seventy-four  of  said  Code  of  Civil 
Procedure  for  filing  a  transcript  of  an  original  docket. 
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t.    PyoceedingB  by  District  Attorney  Against  IMUnqiiAiitk 

See.  18.  Whenever  the  treasurer  of  any  eounty  shall  have  reason 
to  believe  that  any  tax  is  due  and  unpaid  under  this  act,  after  the 
refusal  or  neglect  of  the  persons  interested  in  the  property  liable  to 
said  tax  to  pay  the  same,  he  shall  notify  the  district  attorney  of  the 
proper  county,  in  writing,  of  such  failure  to  pay  such  tax,  and  the 
district  attorney  so  notified,  if  he  have  probable  cause  to  believe  a 
tax  is  due  and  unpaid,  shall  prosecute  the  proceeding  in  the  superior 
court,  as  provided  in  section  seventeen  of  this  act,  for  the  enforce- 
ment and  collection  of  such  tax. 

t.    Entries,  Records  and  Reports  of  Ctonnty  Oloxk. 

Sec.  19.  The  controller  of  state  shall  furnish  to  each  county  elerk 
a  book,  which  shall  be  a  public  record,  and  in  which  he  shall  enter 
the  name  of  every  decedent  upon  whose  estate  an  application  has 
been  made  to  the  superior  court  for  the  issuance  of  letters  of  admin- 
istration, or  letters  testamentary,  or  ancillary  letters,  the  date  and 
place  of  death  of  such  decedent,  the  estimated  value  of  his  real  and 
personal  property,  the  names,  places  of  residence,  and  relationship  to 
him  of  his  heirs-at-law,  the  names  and  places  of  residence  of  the 
legatees  and  devisees,  in  any  will  of  any  such  decedent,  the  amount 
of  each  legacy  and  the  estimated  value  of  any  real  property  devised 
therein,  and  to  whom  devised.  These  entries  shall  be  made  from  the 
data  contained  in  the  papers  filed  on  any  such  application,  or  in  any 
proceeding  relating  to  the  estate  of  the  decedent.  The  county  clerk 
shall  also  enter  in  such  book  the  amount  of  personal  property  of  any 
such  decedent,  as  shown  by  the  inventory  thereof  when  made  and 
filed  in  his  office,  and  the  returns  made  by  any  appraiser  appointed 
by  the  court  under  this  statute,  and  the  value  of  annuities,  life  es- 
tates, terms  of  years,  and  other  property  of  such  decedent,  or  given 
by  him  in  his  will  or  otherwise,  as  fixed  by  the  superior  court,  and 
the  tax  assessed  thereon,  and  the  amounts  of  any  receipts  for  pay- 
ment of  any  tax  on  the  estate  of  such  decedent  under  this  statute 
filed  with  him.  The  county  clerk  shall,  on  the  first  day  of  January, 
April,  July  and  October  of  eacb  year  make  a  report,  in  duplicate, 
upon  forms  to  be  furnished  by  the  controller  of  state,  containing  all 
the  data  and  matters  required  to  be  entered  in  such  book,  and  also 
of  the  property  from  which,  or  the  party  from  which,  he  has  reason 
to  believe  the  tax  under  this  act  is  due  and  unpaid,  one  of  which 
shall  be  immediately  delivered  to  the  county  treasurer  and  the  other 
transmitted  to  the  state  controller. 

n.    Ck)8ts  of  Proceedings  Against  Delinqasnt. 

Sec.  20.  Whenever  the  superior  court  of  any  county  shall  certify 
that  there  was  probable  cause  for  issuing  a  citation  and  taking  the 
proceedings  specified  in  section  seventeen  of  this  act,  the  state  treas- 
urer shall  pay,  or  allow,  to  the  treasurer  of  any  county,  all  expenses 
incurred  for  services  of  citation,  and  his  other  lawful  disbursements 
that  have  not  otherwise  been  paid. 
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T.    Paynuiit  bj  Ckmnty  to  Btota  TreMorw. 

See.  81.  The  treuurer  of  each  county  shall  collect  and  paj  the 
state  treasurer  all  taxes  that  may  be  due  and  payable  under  this  act, 
who  shall  give  him  a  receipt  therefor;  of  which  collection  and  pay- 
ment he  shaU  make  a  report,  under  oath,  to  the  controller,  between 
the  first  and  fifteenth  days  of  May  and  December  of  each  year,  stat- 
ing for  what  estate  paid,  and  in  such  form  and  containing  such  par- 
ticulars as  the  controller  may  prescribe;  and  for  all  such  taxes 
collected  by  him  and  not  paid  to  the  state  treasurer  by  the  first  day 
of  June  and  January  of  each  year  he  shall  pay  interest  at  the  rate 
of  tea  per  eentum  per  annum. 

YT,    Oammlfwioni  of  Oonnty  Troasnror. 

See.  22.  The  treasurer  of  each  county  shall  be  allowed  to  retain, 
on  all  taxes  paid  and  accounted  for  by  him  each  year  under  this  act, 
la  addition  to  his  salary  or  fees  now  allowed  by  law,  three  per  centum 
on  the  first  fifty  thousand  dollars  so  paid  and  accounted  for  by  him, 
one  and  one-hidf  per  eentum  on  the  next  fifty  thousand  dollars  so 
paid  and  accounted  for  by  him,  and  one-half  of  one  per  centum  on  all 
additional  sums  so  paid  and  accounted  for  by  him. 

w.    Bmplojmoat  of  Attorney  by  Ckmnty  Tteaamer. 

Sec.  2d.  The  treasurer  of  each  county,  in  his  discretion,  for  the 
better  furtherance  of  the  purposes  of  this  act,  shall  be  allowed  to 
employ  such  special  attorney  or  attorneys,  as  he  may  deem  necessary, 
who  shall  have  all  the  authority  conferred  upon  the  district  attorney 
by  sections  17  and  18  of  this  act,  and  such  attorney  shall  be  paid  for 
his  services  out  of  the  fees  now  allowed  the  treasurer  as  provided  in 
section  22  of  this  act,  and  that  in  no  case  shall  such  compensation 
exceed  the  per  centum  allowed  as  such  fees. 


Furnishing  Ctopy  of  Boceipta  to  Persons  Applyinff  Therefor. 
Sec.  24.  Any  person,  or  body  politic  or  corporate,  shall,  upon  the 
payment  of  the  sum  of  fifty  cents,  be  entitled  to  a  receipt  from  the 
county  treasurer  of  any  county,  or  a  copy  of  the  receipt,  at  his  option, 
that  may  have  been  given  by  said  treasurer  for  the  payment  of  any 
tax  under  this  act,  to  be  sealed  with  the  seal  of  bis  office,  which  re- 
ceipt shall  designate  on  what  real  property,  if  any,  of  which  any 
decedent  may  have  died  seized,  said  tax  has  been  paid,  and  by  whom 
paid,  and  whether  or  not  it  is  in  full  of  said  tax;  and  said  receipt  may 
be  recorded  in  the  clerk's  office  in  the  county  in  which  said  property 
is  situate,  in  a  book  to  be  kept  by  said  clerk  for  such  purpose,  which 
•hall  be  labeled  "inheritance  tax." 

z.    Dlqiosition  of  Taxes  Oollectod. 

See.  25.  All  taxes  levied  and  collected  under  this  act,  up  to  the 
amount  of  $250,000  annually,  shall  be  paid  into  the  treasury  of  the 
state,  for  the  uses  of  the  school  fund,  and  all  taxes  levied  and  col- 
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lected  in  ezeeaa .  of  $250,000  axmuftlly  shall  be  paid  into  tlie  stato 
treasury  to  the  credit  of  the  general  fund  thereof. 


Befusal  of  Officers  to  Discharge  Duties — ^Penalty  Therefor. 

See.  26.  Every  officer  who  fails  or  refuses  to  perform,  within  a 
reasonable  time,  any  and  every  duty  required  by  the  provisions  of 
this  act,  or  who  fails  or  refuses  to  make  and  deliver  within  a  rea- 
sonable time  any  statement  or  record  required  by  this  act,  shall  for- 
feit to  the  State  of  California  the  sum  of  one  thousand  dollars,  to  be 
recovered  in  an  action  brought  by  the  attorney-general  in  the  name 
of  the  people  of  the  state  on  the  relation  of  the  controller. 

y.    Bepeal  of  Former  Inlierltaiice—Taz  Iaw. 

See.  27.  An  act  entitled  "An  act  to  establish  a  tax  on  collateral 
inheritances,  bequests  and  devises,  to  provide  for  its  collection,  and 
to  direct  the  disposition  of  the  proceeds,"  approved  March  23,  1893, 
and  all  amendments  thereto,  and  all  acts  and  parts  of  aets  in  conflict 
with  this  act  are  hereby  expressly  repealed. 

yy.    Definitions  of  Words  Used  in  Statute. 

Sec.  28.  The  words  "estate"  and  "property"  as  used  in  this  act 
shall  be  taken  to  mean  the  real  and  personal  property  or  interest 
therein  of  the  testator,  intestate,  grantor,  bargainor,  vendor,  or  donor 
passing  or  transferred  to  individual  legatees,  devisees,  heirs,  next  of 
kin,  grantees,  donees,  vendees,  or  successors,  and  shall  include  aU 
personal  property  within  or  without  the  state.  The  word  "transfer" 
as  used  in  this  act  shall  be  taken  to  include  the  passing  of  property 
or  any  interest  therein,  in  possession  or  enjoyment,  present  or  future, 
by  inheritance,  devise,  succession,  bequest,  grant,  deed,  bargain,  sale, 
gift,  or  appointment  in  the  manner  herein  described.  The  word  "de- 
cedent" as  used  in  this  act  shall  include  the  testator,  intestate,  gran- 
tor, bargainor,  vendor,  or  donor. 

z.    Enforcement  of  Lien  of  Tax — Qnieting  Title. 

Sec.  29.  In  all  cases  where  any  tax  has  become  or  shall  hereafter 
become  a  lien  upon  any  property  under  or  by  virtue  of  any  of  the 
provisions  of  this  act  the  district  attorney  of  the  county  in  which 
the  estate  of  the  decedent  mentioned  in  this  act  is  being  adminis- 
tered or  has  been  administered  in  probate  proceedings,  may,  when- 
ever any  property  of  said  estate  has  been  distributed  without  the 
payment  to  the  state  of  all  or  any  part  of  the  taxes  payable  on  ac- 
count thereof  under  this  act,  bring  and  prosecute  an  action  or  actions 
in  the  name  of  the  state  as  plaintiff,  for  the  purpose  of  enforcing 
such  lien  or  liens  against  all  or  any  of  the  property  subject  thereto. 
In  any  such  action  the  owner  of  any  property  or  of  any  interest  in 
property  against  which  the  lien  of  any  such  tax  is  sought  to  be  en- 
forced, and  any  predecessor  in  interest  of  any  such  owner  whose  title 
or  interest  was  deraigned  through  any  such  decedent  by  will  or  anc- 
eession  or  by  decree  of  distribution  of  the  estate  of  such  decedenty 
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and  any  lienor  or  incumbrancer  subsequent  to  the  lien  of  such  tax 
may  be  made  a  party  defendant.  The  enumeration  in  this  section  of 
the  persons  who  may  be  made  defendants  shall  not  be  deemed  to  be 
exclusive,  but  the  joinder  or  nonjoinder  of  parties,  except  when  other- 
wise herein  provided,  shall  be  governed  by  the  rules  in  equity  in 
similar  cases. 

(a)  A'ctions  may  be  brought  against  the  state  for  the  purpose  of 
quieting  title  to  any  property,  against  the  lien  or  claim  of  lien  of 
any  tax  or  taxes  under  this  act,  or  for  the  purpose  of  having  it  deter- 
mined that  any  property  is  not  subject  to  any  lien  for  taxes  under 
this  act.  In  any  such  action,  the  plaintiffs  may  be  any  adminis- 
trator or  executor  of  the  estate  or  will  of  any  decedent,  whether  the 
said  estate  shall  have  been  fully  administered  and  the  estate  set- 
tled and  closed  or  not,  and  any  heir,  legatee  or  devisee  of  any  such 
decedent,  or  trustee  of  the  estate  or  any  part  of  the  estate  of  such 
decedent,  or  distributee  of  the  estate  or  any  part  of  the  estate  of 
any  such  decedent,  and  any  assignee,  grantee  or  successor  in  interest 
of  any  of  such  persons,  and  all  or  any  other  persons  who  might  be 
made  parties  defendant  in  any  action  brought  by  the  state  under  the 
provisions  of  this  section,  and  notwithstanding  that  all  or  any  of 
the  persons  enumerated  in  this  section  shall  or  may  have  assigned, 
granted,  conveyed  or  otherwise  parted  with  all  or  any  interest  in  or 
title  to  the  property,  or  any  thereof,  involved  in  any  such  claim  of 
lien  before  the  commencement  of  such  action.  All  or  any  of  the 
persons  in  this  action  enumerated  may  be  joined  or  united  as  parties 
plaintiff.  The  enumeration  in  this  section  of  the  persons  who  may 
be  made  parties  shall  not  be  deemed  to  be  exclusive,  but  the  joinder 
or  nonjoinder  of  parties,  except  when  otherwise  herein  provided, 
shall  be  governed  by  the  rules  in  equity  in  similar  cases.  In  all 
cases  any  person  who  might  properly  be  a  party  plaintiff  in  any 
such  action  who  refuses  to  join  as  plaintiff  may  be  made  a  defendant. 

(b)  All  actions  under  this  section  shall  be  commenced  in  the 
superior  court  of  the  county  in  which  is  situated  any  part  of  any 
real  property  against  which  any  lien  is  sought  to  be  enforced,  or  to 
which  title  is  sought  to  be  quieted  against  any  lien,  or  claim  of  lien; 
but  if  in  said  action  no  lien  against  real  property  is  sought  to  be 
enforced,  the  action  shall  be  brought  in  the  superior  court  of  the 
county  which  has  or  which  had  jurisdiction  of  the  administration  of 
the  estate  of  the  decedent  mentioned  herein. 

(c)  Service  of  summons  in  the  actions  brought  against  the  state 
shall  be  made  on  the  secretary  of  state  and  on  the  district  attorney 
of  the  county  in  which  the  estate  of  the  decedent  mentioned  herein 
is  being  administered,  or  has  been  administered  in  probate  proceed- 
ings, and  it  shall  be  the  duty  of  said  district  attorney  to  defend  all 
such  actions. 

(d)  The  procedure  and  practice  in  all  actions  brought  under  this 
section,  except  as  otherwise  provided  in  this  act,  shall  be  governed 
by  the  provisions  of  the  Code  of  Civil  Procedure  in  relation  to  civil 
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actioniy  so  far  as  the  same  shall  or  may  be  applicable,  including  all 
provisions  relating  to  motions  for  new  trials  and  appeals. 

(e)  The  remedies  provided  in  this  section  shall  be  in  addition  to 
and  not  exclusive  of  any  remedies  provided  in  the  sections  preceding 
this  section.  In  force  from  and  after  July  1,  1905:  CaL  Stats.  1905, 
If.  841. 

n.    Deputy  Controller  to  Enforce  Jam. 

(In  efeot  Mardh  SO,  1909.) 

Section  1.  In  addition  to  other  employees  provided  for  by  statute, 
the  controller  of  state  is  authorized  to  appoint  an  inheritance  tax 
deputy,  who  shall  be  a  civil  executive  officer.  It  shall  be  the  duty 
of  such  deputy,  subject  to  the  direction  of  the  controller,  to  visit  the 
different  counties  in  the  state  and  to  advise  with  county  treasurers 
and  district  attorneys  and  other  officers  concerning  the  collection  of 
inheritance  taxes.  He  shall  inquire  into  the  methods  of  appraise- 
ment of  estates  and  the  methods  of  computation  of  the  tax.  He  shall 
assist  the  county  officers  in  the  detection  of  attempted  evasions  of 
the  law.  He  shall  also  perform  such  other  duties  as  the  controller 
may  direct. 

Sec.  2.  The  salary  of  the  inheritance  tax  deputy  shaU  be  two 
thousand  four  hundred  dollars  per  annum,  payable  in  the  same  manner 
as  the  salaries  of  other  state  officers,  and  he  shall  also  receive  neces- 
sary traveling  expenses.  For  the  purpose  of  paying  such  traveling 
expenses  and  other  incidental  expenses  of  the  inheritance  tax  deputy, 
including  printing,  there  is  hereby  appropriated,  for  the  remainder 
of  the  sixtieth  fiscal  year,  the  sum  of  five  hundred  dollars;  for  the 
sixty-first  fiscal  year  the  sum  of  one  thousand  five  hundred  dollars, 
and  for  the  sixty-second  fiscal  year  the  sum  of  one  thousand  five 
hundred  dollars.  In  effect  from  and  after  Mareh  20,  1909:  CaL  Stats. 
1909,  p.  557. 
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PART  m. 

FORMS  m  INHERITANOE  TAX  PROCEED- 
INGS. 

a.  Petition  for  Appointment  of  Appraiser,  88. 

b.  Order  Appointing  Appraieer,  84. 

c.  Notice  of  Time  and  Place  of  Appraiwment^  84. 

d.  Beport  of  Appraiser,  86. 

e.  Order  Fixing  Valne  of  Transfers  and  Anumnt  of  Tax,  87. 

f •  Notioe  ftom  Treasurer  to  District  Attorney  of  Unpaid  Tax^ 

87. 
g.  Appointment  of  Attorney  by  County  Treasorer,  88. 
b.  Petition  of  Treasurer's  Attorney  for  Citation  to  Pay  Tax^ 


i.  Petition  of  District  Attorney  for  Citation  to  Pay  Tax^  89. 

J.  Order  for  Citation  to  Pay  Tax,  90. 

k.  Citation  to  Pay  Tax,  90. 

L  Notice  to  Coonty  Treasurer  of  Intended  DeliTsry  of  SeeuBl- 

ties^  90. 
BL  Bond  Oiyen  by  Benefldary  to  State,  91. 
n.  Bond  of  Executor  or  Administrator,  91. 

a»    Petition  for  Appointment  of  Appraiser. 

(See.  14  of  CaL  Stats.) 

[Title  of  Court  and  Cause.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  petition  of  Charles  Lathrop  represents  that  he  is  a  resident  of 
said  county,  a  taxpayer,  a  citizen  of  the  United  States,  and  as  such 
interested  in  having  a  tax  hereinafter  referred  to  paid. 

That  the  above-named  Henry  Hudson  died  testate  on  or  about  the 
first  day  of  January,  1909,  in  Sonoma  county,  California;  and  that  at 
the  time  of  his  death  he  was  a  resident  of  said  county  and  state, 
and  left  estate  therein. 

That  on  the  fifth  day  of  February,  1909,  the  superior  court  of 
said  county  appointed  William  Hudson  executor  of  the  will  of  said 
decedent;  that  thereafter,  on  the  same  day,  said  William  Hudson 
qualified  as  such  executor,  and  was  duly  jpranted  letters  testamentary; 
and  that  he  now  is  the  duly  qualified  and  acting  executor  of  said  will. 

That  said  deceased  died  possessed  of  certain  property  subject  to 
taxation  under  the  laws  of  said  state  imposing  a  tax  on  gifts,  lega- 
cies, inheritances,  bequests,  devises,  successions  and  transfers. 

That  the  value  of  said  property  subject  to  said  tax  is  uncertain; 
and  that  before  said  tax  can  be  collected,  it  will  be  necessary  to 
ascertain  the  value  of  said  property. 

(83) 
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That  a  description  of  said  property   is   set  forth  in  fall  in   the 
schedule  marked  "A,"  hereto  annexed  and  made  a  part  of  this  petition. 
Wherefore  your  petitioner  prays  for  an  order  appointing  an   ap- 
praiser to  ascertain  and  report  to  this  court  the  value  of  the  property 
described  in  said  schedule  '*A." 

CHABLBS  LATHBOP, 

Petitioner. 
A.  B.  JONES, 

Attorney  for  Petitioner* 

b.    Order  Appointing  Appraiier. 
(See.  14  of  Gal.  Stats.) 

[Title  of  Oonrt  and  Cause.] 

Charles  Lathrop  having  filed  herein  a  petition  for  the  appointment 
of  an  appraiser  of  the  property  of  the  above-entitled  estate  under 
the  laws  of  the  state  of  California  establishing  a  tax  on  gifts,  be- 
quests, devises,  snceessions  and  transfers;  and  good  caose  appearing 
therefor: 

It  is  hereby  ordered  that  E.  B.  Ashley  be  and  he  hereby  is  ap- 
pointed such  appraiser;  and  it  is  further  ordered  that  he,  as  appraiser, 
give  ten  days'  notice  by  mail  to  all  persons  known  to  have  or  to 
claim  any  interest  in  the  property  belonging  to  said  estate  subject 
to  said  tax,  of  the  time  and  place  at  which  he  will  appraise  said 
property;  and  that,  after  making  such  appraisement,  he  report  the 
same  to  this  court  in  the  manner  prescribed  by  law. 

Dated  June  1,  1909. 

M.  B.  FIELD, 
Judge  of  the  Superior  Court. 

e.    Notice  of  Time  and  Place  of  AppgaJBomeDti 

(See.  14  of  CaL  State.) 

[Title  of  Court  and  Cause.] 

To  F.  W.  Thomas,  Don  Dickinson  and  Herman  Vedder: 

Please  take  notice  that  on  the  first  day  of  June,  1909,  the  nnder- 
signed  was,  by  the  above-entitled  court,  appointed  appraiser  to 
appraise  the  property  belonging  to  the  above-named  estate  subject  to 
inheritance  taxation  under  the  laws  of  the  state  of  California;  and 
that  in  pursuance  of  the  law  and  in  obedience  to  said  order,  he  will, 
on  the  fifteenth  day  of  June,  1909,  at  2  o'clock  in  the  afternoon,  at 
30  Channing  street,  Santa  Bosa,  in  the  county  of  Sonoma,  state  of 
California,  proceed  to  appraiee  all  the  property  of  said  estate  subject 
to  said  tax. 
Dated  June  2,  1900. 

B.  a  ASHIiET, 
Appraiser. 
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d.    Report  of  Appraiser. 
(Sec.  14  of  CaL  Stats.) 

[Title  of  Court  and  Cause.] 

To  the  Honorable  Superior  Court  aforesaid: 

The  undersized,  appointed  appraiser  by  this  court  on  June  1, 
1909,  to  appraise  the  property  of  the  above-entitled  estate  subject  to 
the  inheritance  tax  imposed  bj  the  law  of  the  state  of  California, 
herewith  respectfully  reports  his  proceedings  under  said  appointment 
as  follows: 

First:  That  immediately  after  his  appointment,  to  wit,  on  June  1, 
1909,  he  took  the  oath  of  office  and  duly  qualified  as  such  appraiser. 

Second:  That  on  June  2,  1909,  he  addressed  a  notice  of  the  time 
and  place  at  which  said  appraisement  would  be  made  to  each  of  the 
persons  known  to  have  or  to  claim  any  interest  in  said  property,  at 
their  respective  places  of  residence,  and  deposited  the  same  in  sealed 
envelopes  in  the  United  States  postoffice  at  Santa  Bosa,  California, 
postage  prepaid;  a  true  copy  of  said  notice,  with  proof  of  mailing, 
marked  "Exhibit  A,"  is  annexed  hereto  and  made  a  part  hereof. 

Third:  That  at  fhe  time  and  place  specified  in  said  notice,  to  wit, 
on  the  fifteenth  day  of  June,  1909,  at  30  Channing  Street,  Santa 
Bosa,  California,  he  appraised  all  the  property  of  said  estate  subject 
to  said  tax,  at  its  market  yalue  as  follows,  namely: 

PERSONAL  ESTATE. 

Description  of  Property.  Market  Value  at  Time  of 

Death  of  Decedent. 


Total. 


REAL  ESTATE. 


Brief  Description.  Market  Value  at  Time  of 

Death  of  Decedent. 


Total. 


Fourth:  That  the  estate  of  said  decedent  is  subject  to  the  follow- 
ing deductions  on  account  of  debts,  elaims,  expenses  of  administration 
and  commissionSi  as  follows: 
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Creditor  or  Clftimant.        Nature  of  Debt  or  Gaim. 


Amount. 


Fifth:  BECAPITULATION. 

Total  amount  of  personal  estate  of  decedent #. 

Total  amount  of  real  estate  of  deeedent  after  deduction 
of  eneumbranees  thereon $. 


Total  

From  which  are  to  be  deducted  bequests 
and  deyises  exempt  from  the  inheritance 
tax,  the  aggregate  amount  thereof  being  $, 

And  from  which  also  are  to  be  deducted 
the  debts,  claims,  etc.,  mentioned  in  the 
"Fourth"  finding  above,  the  aggregate 
amount    thereof  being 


Leaving  the  sum  of  #« 

Which  is  the  net  estate  transferred,  as  follows: 


Name  qf  reelpi- 
ent of  property. 

Relation  of 
recipient  to     - 
deeedent. 

Rate  of 
taxation. 

Nature  of 
ettate  (fee 
or  otherwlie). 

Value  of 
real  property. 

1 

ill 

1 

k 

Total 
Sixth 
except 


amount  of  property  transferred $ 

:  That  all  of  said  persons  are  of  full  age  and  of  sound  mind, 


Seventh:  That  the  following  appearances  were  made  in  this  pro- 
ceeding:     


Eighth:  He  further  reports  as  follows: 

Name  of  decedent 

Date  of  death  of  decedent..: 

Besidence  of  decedent • 

Decedent  left will. 
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Letter! were  issued  hj  the  aforesaid  court  to   « 

whose  postoffice  address  is 

The  six  months'  limitation  expires  on. . .  .day  of ,  1909. 

The  eighteen  months'  limitation  expires  on  the.. ..day  of , 

1910. 

Ninth:  He  further  reports  that  attached  hereto  and  marked  "Exhibit 
B"  are  copies  of  all  papers  presented  to  him  in  thia  proceeding,  and  all 
testimony  taken  therein. 

Tenth:  He  further  reports  that  said  decedent  made  no  transfer  of 
any  property  by  deed,  grant,  sale,  or  gift  in  contemplation  of  death, 
or  intended  to  take  effect  in  possession  or  enjoyment  after  his  death. 

Eleventh:  He  further  reports 

■ 

AU  of  which  18  respectfully  submitted  this  twentieth  day  of 
June,  1909. 

E.  B.  ASHLEY, 
Appraiser. 

^    Order  Fizliig  Valne  of  Traiuf  en  and  Amount  of  TaaL 

(Sec.  14,  Cal.  Stats.) 

[Title  of  Court  and  Cause.] 

Upon  reading  the  report  of  E.  B.  Ashley,  appraiser  of  said  estate 
for  the  purpose  of  inheritance  taxation,  filed  herein  on  the  20th  day 
of  June,  1909: 

It  is  ordered  and  adjudged  that  the  market  value  of  the  property 
referred  to  in  said  report  and  the  tax  thereon  are  as  follows: 

Beneficiary.  Belationship.  Value  of  Tax  Assessed 

Interest.  Thereon. 


Done  in  open  court  this.... day  of ,  1909. 

M.  B.  FIELD, 
Judge  of  the  Superior  Court. 

f.    Notice  fkom  Troaaurer  to  District  Attorney  of  Unpaid  Taz» 

(Sees.  18-26  of  CaL  Stats.) 

[Title  of  Court  and  Cause.] 

To  Clay  Stuart,  District  Attorney  of  the  County  of  Sonoma,  state  oz 

California: 

You  will  please  take  notice  that  A.  B.  Hamilton,  who  is  a  legatee 

under  the  will  of  the  above-named  decedent,  and  who  is  interested 

in  the  property  of  the  above-entitled  estate  subject  to  an  inheritance 


88  F&OBATE  Supplement. 

tax,  hafl  neglected  to  pa/  gaid  tax  and  the  fame  ia  now  dne  and 
unpaid. 
Dated  June  l^  1909. 

THOMAS  RUSSELL, 
Treasurer  of  Aforesaid  Countj. 

g.    Appointment  of  Attomey  by  County  Txeasaxer. 

(Sec.  23  of  Cal.  Stat.) 

[Title  of  Court  and  Cause.] 

Know  all  men  by  these  presents:  That  I,  Thomas  Russell,  conntj 
treasurer  of  Sonoma  county,  state  of  California,  under  and  by  author- 
ity of  an  act  of  the  legislature  of  said  state  entitled  "An  act  to 
establish  a  tax  on  gifts,  legacies,  inheritances,  bequests,  deyises, 
successions,  and  transfers,  to  provide  for  its  collection,  and  to  direct 
the  disposition  of  the  proceeds,"  approved  March  20,  1905,  hereby 
appoint  £.  W.  White,  an  attorney  at  law  admitted  to  practice  ir  the 
supreme  court  of  said  state,  as  attorney  for  me,  as  such  treasureri 
he  to  have  all  the  authority  conferred  by  said  act  upon  the  district 
attorney  to  commence  and  prosecute,  in  the  superior  coart,  failures  to 
pay  the  taxes  described  in  said  act. 

Dated  April  2,  1909. 

THOMAS  RUSSELL, 
County  Treasurer. 

iL    Petition  of  Troamirer'8  Attomey  for  Citation  to  Pay  Tax. 

(Sees.  17-23  of  CaL  Stats.) 

[Title  of  Court  and  Cause.] 

The  petition  of  £.  W.  White  respectfully  represents: 

That  he  is  an  attorney  at  law  admitted  to  practice  in  all  the  courts 
of  the  state  of  California. 

That  on  the  first  day  of  July,  1909,  Thomas  Russell,  then  treasurer 
of  Sonoma  County,  California,  appointed  petitioner  a  special  attorney 
to  prosecute  proceedings  against  persons  interested  in  property  liable 
to  the  tax  established  by  the  laws  of  California  on  gifts,  legacies, 
inheritances,  bequests,  devises,  successions  and  transfers. 

That  the  above-named  Henry  Hudson  died  testate  on  or  about  the 
first  day  of  January,  1909,  in  Sonoma  county,  California;  and  that 
at  the  time  of  his  death  he  was  a  resident  of  said  county  and  state, 
and  left  estate  therein. 

That  on  the  fifth  day  of  February,  1909,  the  superior  eourt  of  said 
county  appointed  William  Hudson  executor  of  the  will  of  said  dece- 
dent; that  thereafter,  on  the  same  day,  said  William  Hudson  qualified 
as  such  executor,  and  was  duly  granted  letters  testamentary;  and 
that  he  now  is  the  duly  qualified  and  acting  executor  of  said  will. 

That  there  is  property  belonging  to  the  estate  of  said  deceased, 
within  this  state  or  subject  to  its  laws,  which  has  been  distributed  by 
an  order  of  said  court  in  said  estate  to  Marion  Halstead,  residing  at 
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Howelli  Michigan,  which  exceeds  five  hundred  dollars  in  value  and 
which  ii  subject  to  taxation  under  the  laws  of  the  state  of  California 
establishing  a  tax  upon  inheritances,  bequests,  devises  and  transfers. 

That  said  treasurer  Thomas  Bussell  has  notified  your  petitioner  in 
writing  that  said  Marion  Halstead,  who  is  liable  for  said  tax,  has 
failed  and  refused  to  pay  the  same,  or  any  part  thereof,  and  your 
petitioner  has  probable  cause  to  believe  that  said  tax  still  remains 
due  and  unpaid. 

Wherefore  your  petitioner  prays  that  a  citation  issue  to  said  Marion 
Halstead,  who  is  now  in  said  Sonoma  county,  requiring  him  to  appear 
before  this  court  at  a  time  specified  therein  and  show  cause  why  said 
tax  should  not  be  paid. 

Dated  June  1,  1909. 

B.  W.  WHITE, 
Petitioner. 

L    Petition  of  District  Attorney  for  Citation  to  Pay  Tax. 

(Sec.  18  of  GaL  Stats.) 

[Title  of  Court  and  Cause.] 

To  the  Honorable  SupeHor  Court  aforesaid: 

The  petition  of  Clay  Stuart  respectfully  represents: 

That  the  above-named  Henry  Hudson  died  testate  on  or  about  the 
first  day  of  January,  1909,  in  Sonoma  county,  California;  and  that 
at  the  time  of  his  death  he  was  a  resident  of  said  county  and  state, 
and  left  estate  therein. 

That  on  the  fifth  day  of  February,  1909,  the  superior  court  of  said 
county  appointed  William  Hudson  executor  of  the  will  of  said  dece- 
dent; that  thereafter,  on  the  same  day,  said  William  Hudson  qualified 
as  such  executor,  and  was  duly  granted  letters  testamentary;  and 
that  he  now  is  the  duly  qualified  and  acting  executor  of  said  will. 

That  there  is  property  belonging  to  the  estate  of  said  deceased, 
within  this  state  or  subject  to  its  laws,  which  has  been  distributed 
by  an  order  of  said  court  in  said  estate  to  S.  C. .Owen,  residing  at 
Lansing,  Michigan,  which  exceeds  ^ve  hundred  dollars  in  value  and 
which  is  subject  to  taxation  under  the  laws  of  the  state  of  California 
establishing  a  tax  upon  inheritances,  bequests,  devises  and  transfers. 

That  your  petitioner  is  the  duly  elected,  qualified  and  acting  dis- 
trict attorney  of  said  Sonoma  county;  and  that  he  has  been  notified 
in  writing  by  the  treasurer  of  said  county  that  said  S.  C.  Owen, 
who  is  liable  for  said  tax,  has  failed  and  refused  to  pay  it,  or  any 
part  of  it,  and  your  petitioner  has  probable  cause  to  believe  that  said 
tax  still  remains  due  and  unpaid. 

Wherefore  your  petitioner  prays  that  a  citation  issue  to  said 
Marion  Halstead,  who  is  now  in  said  Sonoma  county,  requiring  him 
to  appear  before  this  court  at  a  time  specified  therein  and  show  cause 
why  said  tax  should  not  be  paid. 

Dated  June  1,  1909. 

CLAY  STTTABT, 
Petitioner. 
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J.    Order  for  OitaUon  to  Pay  TaaL 
(Sees.  17,  20  of  GaL  Stats.) 

[Title  of  Couxt  and  Cause.] 

It  appearing  to  this  court  that  there  is  certain  property  belonging 
to  the  above-entitled  estate,  subject  to  the  inheritance  tax  imposed 
by  the  laws  of  this  state,  which  tax  is  due  and  unpaid;  and  it  further 
appearing  that  John  Lee  is  a  person  liable  for  such  tax: 

It  is  therefore  ordered  that  a  citation  issue  to  said  John  Lee  re- 
quiring him  to  appear  before  this  court,  on  the  fifth  day  of  June, 
1909,  at  10  o'clock  in  the  forenoon,  to  show  cause  why  said  tax 
should  not  be  paid. 

Dated  May  22,  1909. 

M.  B.  FIELD, 
Judge  of  the  Superior  Ck>urt. 

k.    Oltation  to  Pay  Tax. 
(Sees.  17,  20  of  CaL  Stats.) 

[Title  of  Court  and  Cause.] 

The  People  of  the  State  of  California  to  John  Lee,  Greeting: 

You  are  hereby  cited  to  appear  on  the  fifth  day  of  June,  1909,  at 
10  o'clock  in  the  forenoon,  before  the  above-named  court,  at  the 
courthouse  at  Santa  Bosa  in  said  county,  to  show  cause,  if  any  you 
have,  why  you  should  not  pay  the  inheritance  tax  now  due  and 
unpaid  upon  property  of  the  above-entitled  estate. 
Dated  May  20,  1909. 

(Seal)  JAY  COBSON, 

County  Clerk. 

L    Notlco  to  Oomity  Treasurer  of  Intended  DeliTecy  of  BecnriVoi. 

(See.  13  of  QaL  State.) 

[Title  of  Court  and  Cause.] 

To  Thomas  Bussell,  Treasurer  of  Sonoma  County,  State  of  California: 
You  will  please  take  notice  that  F.  F.  Sharp,  administrator  of  the 
above-named  estate,  has  assigned  to  A.  C.  Knowlton  three  hundred 
shares  of  stock  in  the  Bussian  Biver  Lumber  Co.,  which  shares  are  a 
part  of  the  property  of  said  estate  and  are  of  the  value  of  thirty 
thousand  dollars;  that  said  shares  are  now  in  the  possession  of  the 
undersigned  company;  that  they  are  subject  to  the  inheritance  tax 
imposed  by  the  laws  of  California;  and  that  said  undersigned  com- 
pany will  make  delivery  and  transfer  of  said  shares  to  said  A.  C. 
Knowlton  in  its  ofice  at  22  Montgomery  street,  Santa  Bosa.  Cali- 
fornia, on  June  15,  1909,  at  2  o'olock  P.  M. 
Dated  June  1,  1909. 

AMEBICAN  TBUST  CO., 
By  H.  G.  SEXTON, 
Secretary. 
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BL    Bond  Oiven  liy  Beneficiary  to  State. 
(See.  5  of  CaL  State.) 

[Title  of  Court  and  Game.] 

Know  all  men  by  these  presenti:  That  we,  C.  L.  Thompson,  aa 
principal,  and  L.  G.  Haynei  and  O.  L.  Morgan,  as  sureties,  all  resi- 
dents of  the  eounty  of  Sonoma,  state  of  Galifornia,  are  bound  unto 
the  people  of  the  state  of  Galifornia  in  the  sum  of  one  thousand 
dollars,  lawful  money  of  the  United  States  of  America,  to  be  paid 
to  said  people  of  said  state,  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors  and 
administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  first  day  of  June,  1909. 

The  condition  of  this  obligation  is  such  that  whereas,  an  inheritance 
tax  of  five  hundred  dollars  has  been  assessed  against  E.  G.  White  on 
account  of  a  legacy  to  him  under  the  last  will  of  William  Hudson, 
deceased,  and  whereas  said  E.  G.  White  has  elected  not  to  pay  said 
tax  until  he  shall  come  into  the  actual  possession  or  enjoyment  of 
said  property. 

Now,  therefore,  if  the  said  E.  G.  White  shall  pay  said  tax  and 
interest  thereon  at  such  time  or  period  as  he  or  his  representatives 
may  come  into  the  actual  possession  or  enjoyment  of  said  property^ 
then  this  obligation  shall  be  void;  otherwise  it  is  to  remain  in  full 
force  and  effect. 

G.  L.  THOMPSON.     [Seal] 
L.  G.  HATNES.  [Seal] 

0.  L.  MOBGAN.  [Seal] 

State  of  Galifornia, 
County  of  Sonoma, — M. 

L.  G.  .Haynes  and  O.  L.  Morgan,  the  sureties  named  in  the  above 
bond,  being  duly  sworn,  each  for  himself  says  that  he  is  a  house- 
holder and  resident  within  said  state,  and  is  worth  the  said  sum  of 
one  thousand  dollars  over  and  above  all  his  debts  and  liabilities, 
exclusive  of  property  exempt  from  execution. 

L.    G.    HAYNES. 

O.  L.  MORGAN. 

Subscribed  and  sworn  to  before  me  this  first  day  of  June,  1909. 

P.  E.  GLOVEB, 
Notary  Public. 

n.    Bond  of  Ezecntor  or  Administrator. 
(Sees.  5-8  of  CaL  Stats.) 

[Title  of  Court  and  Cause.] 

Know  all  men  by  these  presents:  That  we,  William  Hudson,  as 
principal,  and  Howard  Boone  and  Cyril  Joyce,  as  sureties,  all  resi- 
dents of  the  county  of  Sonoma,  state  of  California,  are  bound  unto 
the  people  of  the  state  of  California  in  the  sum  of  one  thousand 
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dollarSi  lawful  money  of  the  United  Statei  of  America,  to  be  paid 
to  said  people  of  said  state,  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors  and 
administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  first  day  of  June,  1909. 

The  condition  of  this  obligation  is  such,  that  whereas,  said  William 
Hudson  is  the  executor  of  the  will  of  Henry  Hudson,  deceased;  and 
whereas  there  is  due  the  state  of  California  five  hundred  dollars  from 
E.  0.  White,  a  legatee  under  such  will,  as  a  tax  upon  his  legacy; 
and  whereas,  said  tax  has  not,  by  reason  of  unavoidable  litigation, 
been  paid  within  eighteen  months  from  the  death  of  said  deceased; 
and  whereas  the  said  estate  is  not  ready  for  settlement,  nor  has  said 
executor  sufficient  money  belonging  to  said  estate  with  which  to  pay 
said  tax. 

Now,  therefore,  if  said  executor  shall  pay,  or  cause  to  be  paid,  said 
tax  and  all  interest  thereon  as  soon  as  said  legatee  shall  come  into 
the  actual  possession  or  enjoyment  of  said  legacy,  then  this  obliga- 
tion shall  be  void;  otherwise  it  is  to  remain  in  full  force  and  effect. 

WILLIAM  HUDSON.  [Seal] 
HOWARD  BOONE.  [Seal] 
CTBIL  JOYCE.  [Seal] 

(Justification  as  in  preceding  form.) 


PART  IV. 

RECENT  DECISIONS  IN  PROBATE. 

a.  Validity  and  Nature  of  Will — Testamentaxy  Capacity,  93» 

b.  Bxecution  and  Bevocation  of  Will,  93. 
c  Interpretation  and  Effect  of  Will,  94. 

d.  SuccessioQ  and  Escheat,  95. 

e.  Probate  and  Contest  of  Will,  95. 

f .  Appointment  of  Administrator,  97. 

g.  Appointment  of  Special  Administrator,  98. 
h.  Administration  of  Estates  in  General,  98. 

i.  Family  Allowance  and  Homestead,  99. 
j.  Claims  and  Debts  Against  Estate,  100. 
k.  Sales  and  Transfers  of  Personal  Effects,  101« 
L  Sales  of  Beal  Property,  102. 
m.  Enforcement  of  Contracts  of  Decedents,  102. 
n.  Compensation  of  Administrator,  lOS. 
o.  Allowance  to  Administrator  for  Counsel  T^m,  1081 
p.  Accounts  of  Administrators,  103. 
q.  Determination  of  Heirship,  104. 
r.  Distribution  of  Estate,  104. 
8.  Entry  of  Orders  in  Probate,  104. 
t.  Guardian  and  Ward,  105. 

a.  Validity  and  Nature  of  Will — ^Testamentary  Oapadtyd — ^The 
leading  distinction  between  a  legacy  and  a  gift  causa  mortis  is  in  the 
change  of  possession,  which  in  the  latter  is  necessarily  before  death: 
Fite  V.  Perry,  8  Cal.  App.  85,  96  Pac.  102.  A  will  speaks  as  of  the 
date  of  the  testator's  death,  and  must  conform  to  the  laws  then  in  force: 
Strand  v.  Stewart  (Wash.),  99  Pac.  1027.  A  void  trust  in  a  will  does 
not  work  intestacy  if  there  are  other  words  of  disposition:  Estate  of 
Hebcrle,  153  Oal.  275,  95  Pac.  41.  The  general  rules  of  equitable  con- 
version stated:  Martin  v.  Moore,  49  Wash.  288,94  Pac.  1087.  Testatrix 
held  to  have  testamentary  capacity:  Estate  of  Miller  (Mont.),  97  Pac. 
935.  Gift  to  charity  upheld  under  California  Civil  Code,  1313,  forbid- 
ding charitable  bequests  of  more  than  one- third  of  the  estate:  Estate  of 
Peabody,  154  Cal.  173,  97  Pac.  184.  A  provision  forfeiting  gifts  to  a 
beneficiary  who  contests  the  will  is  favored  by  public  policy.  It  ap- 
plies to  codicils,  and  works  a  forfeiture  though  there  is  no  gift  over: 
Estate  of  Hite  (Cal.),  101  Pac.  443.  Evidence  of  undue  influence  over 
testator:  Estate  of  Young,  33  Utah,  382,  126  Am.  St.  Rep.  843,  94  Pac. 
731,  17  L.  R.  A.,  N.  S.,  108;  Betcher  v.  Brady  (Wash.),  101  Pac.  220. 

b.  Execution  and  Berocation  of  WilL — A  writing  attached  to  a 
will  cannot  sustain  a  claim  as  devisee  if  not  executed  with  the 
formalities  required  of  wills  or  codicils:  Estate  of  Benner  (Cal.),  99 

(93) 
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Pae.  715.  Evidene*  showed  that  testatrix  declared  the  instrament 
to  be  her  will  at  time  of  signing  it:  Estate  of  Miller  (Mont.),  97  Pae. 
935.  A  request  to  witnesses  to  sign  need  not  be  in  anj  partienlar 
form;  it  may  be  bj  words,  signs,  or  any  other  means  of  eonvejing 
the  idea:  Estate  of  Miller  (Mont.),  97  Pae.  935.  An  execation  is 
valid  where  the  testatrix  holds  the  pen  in  her  hand  and  signs  her 
name  with  the  assistance  of  another  at  her  request:  Estate  of  Miller 
(Mont.),  97  Pae.  935. 

Revocation  of  wills  hj  implication  of  law  is  not  favored.  When  a 
man,  after  making  his  will,  marries  a  woman  he  had  therein  provided 
for,  the  marriage  does  not  revoke  the  will:  Estate  of  Adler  (Wash.), 
100  Pae.  1019,  1135.  A  sale  of  the  land  devised  operates  as  a  revoca- 
tion: Estate  of  Benner  (Cal.),  99  Pao.  715;  Glapp  ▼.  Vatcher,  9  Cal. 
App.  462,  99  Pae.  550. 

e.  Intexpratation  and  Effect  of  Will. — ^A  will  speaks  and  takes 
effect  as  of  the  time  of  the  testator's  death:  Scott  v.  Ford  (Or.),  97 
Pae.  99;  Strand  v.  Stewart  (Wash.),  99  Pae.  1027. 

The  intention  of  the  testator  is  the  object  of  interpretation;  it 
governs  technical  rules  and  cannot  be  defeated  by  them:  Estate  of 
Poppletpn  (Utah),  97  Pae.  138;  Estate  of  Peabody,  154  Gal.  173,  97 
Pae.  184.  It  it  gathered  from  the  whole  will,  rather  than  from  any 
particular  part:  Mattison  v.  Mattison  (Or.),  100  Pae.  4.  It  should 
be  ascertained  and  given  effect  if  possible,  and  in  ascertaining  it  the 
will  should  be  viewed  from  his  situation  and  in  the  light  of  the  con- 
dition of  his  estate,  his  family,  and  his  surroundings  at  the  time  of 
the  execution:  Estate  of  Gruendike,  154  Gal.  628,  98  Pae.  1058;  Estate 
of  Poppleton  (Utah),  97  Pae.  138;  Taylor  v.  McGowen,  154  GaL  798, 
99  Pae.  351;  Estate  of  Koch,  8  Gal.  App.  90,  96  Pae.  100. 

When  the  testator's  meaning  and  purpose  in  using  a  particular  word 
is  discovered,  his  intention  should  be  given  effect:  Estate  of  Hite 
(Gal.),  101  Pae.  448.  A  word  or  phrase  occurring  more  than  once  is 
presumed  always  to  be  used  in  the  same  sense,  if  the  context  does 
not  indicate  otherwise:  Estate  of  Vogt,  154  Gal.  508,  98  Pae.  265. 
That  technical  words  are  given  their  technical  meaning  is  a  rule  of 
eonstruction  merely:  Estate  of  Poppleton  (Utah),  97  Pae.  138. 

A  will  and  codicil  should  be  construed  as  a  single  instrument,  giv- 
ing effect  to  all  parts  if  possible:  Estate  of  Koch,  8  Gal.  App.  90,  96 
Pat.  100;  except  when  a  manifest  intention  requires  otherwise:  Estate 
of  Hite  (Gal.),  101  Pae.  443.  When  a  reference  in  a  will  to  a  deed 
is  a  mere  recital  and  not  an  attempt  to  dispose  of  the  property,  the 
two  instruments  need  not  be  construed  together:  Estate  of  Wells, 
7  Gal.  App.  515,  94  Pae.  856. 

Under  the  rule  that  when  no  person  exactly  answers  the  descrip- 
tion of  a  beneficiary  the  omission  may  be  supplied,  the  words  "to 
his  wife"  may  be  applied  to  his  divorced  wife:  Estate  of  Gruendike, 
154  Gal.  628,  98  Pae.  1057.  An  ambiguous  description  of  a  devisee  or 
devise  may  be  aided  by  extraneous  evidence,  and  a  misdeseriptioa 
be  stricken  out:  Taylor  v.  McCowen,  154  Gal.  789,  99  Pae.  351. 
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Partial  inteatacj  is  not  favored,  but  if  inevitable  tbe  reBidne  passet 
to  the  heirs:  Estate  of  Koch,  8  Gal.  App.  90,  96  Pac.  100;  Estate  of 
Edwards,  154  Gal.  91,  97  Pac.  23.  A  clear  gift  is  not  cut  down  by 
•nbsequent  provisions  of  indefinite  or  doubtful  expression:  Estate  of 
Bichards,  154  Gal.  478,  98  Pac.  528. 

When  a  husband  intends  to  will  the  entire  community,  his  wife 
must  elect  between  her  share  of  the  common  property  and  his  testa- 
mentary provision  for  her:  Estate  of  Vogt,  154  Gal.  508,  98  Pac.  265. 

A  testator  who  leaves  all  his  property  to  his  wife  "to  have  and  to 
hold  or  to  sell  and  convey  the  said  property  for  the  benefit  of  her- 
self and  her  heirs,"  pretermits  his  children,  the  word  ''heirs''  not  be- 
ing equivalent  to  "children":  Neal  v.  Davis  (Or.),  99  Pac.  71. 

At  common  law,  en  the  death  of  a  legatee  before  the  testator,  the 
legacy  lapses  and  falls  into  the  body  of  the  estate:  Scott  v.  Ford 
(Or.),  97  Pac.  99. 

d.  Succession  and  Escheat. — ^In  Oregon  the  title  to  real  estate 
passes  directly  to  the  heirs  as  tenants  in  common,  subject  to  the  right 
of  the  administrator  to  possession  for  purpose  of  administration,  but 
the  personal  property  goes  to  him  by  operation  of  law:  De  Bow  v. 
Wollenberg  (Or.),  97  Pac.  717.  On  the  death  of  a  married  woman 
pending  administration  of  an  estate  from  which  she  is  entitled  as  heir 
to  an  interest  in  realty,  leaving  a  husband  but  no  children,  he  is  en- 
titled to  one-half  of  her'  share  of  such  realty:  Estate  of  McGee,  154 
Gal.  204,  97  Pac.  299.  Descent  of  homestead  to  surviving  husband  or 
wife:  Holcomb  v.  Holcomb  (N.  D.),  120  N.  W.  547;  Estate  of  McGee, 
154  Gal.  204,  97  Pac.  299.  Where  a  decedent  leaves  no  issue,  spouse, 
parent,  brother  or  sister,  his  estate  goes  to  the  next  of  kin  in  equal 
degree,  first  cousins  taking  to  the  exclusion  of  second  cousins:  Estate  of 
Sullivan,  48  Wash.  631,  95  Pac.  71.  Succession  on  death  of  an  illegiti- 
mate: Osborne  v.  McDonald,  159  Fed.  791.  Succession  in  case  of 
Indians:  Estate  of  Brown  (Okl.),  97  Pac.  613;  De  Graffenreid  v.  Iowa 
Land  etc.  Go.  (Okl.),  95  Pac.  624.  Assignability  by  widow  of  dower 
before  its  admeasurement:  Neal  v.  Davis  (Or.),  99  Pac.  69. 

Under  subdivision  6,  section  1386  of  the  Givil  Gode,  where  a  mother 
dies  intestate  leaving  a  husband  and  minor  children,  and  subsequently 
one  of  the  children  dies  a  minor  and  unmarried,  the  share  inherited  by 
him  from  his  mother  goes  to  his  minor  brothers  and  sisters  rather  than 
to  the  father:  Estate  of  De  Gastro,  18  GaL  96. 

It  is  not  the  policy  of  the  state  to  absorb  private  property  if  the 
heirs  are  discoverable:  Estate  of  Sullivan,  48  Wash.  631,  94  Pac. 
483;  rehearing  denied,  48  Wash.  631,  95  Pac.  71.  Forfeiture  of  prop- 
erty of  foreign  corporations  that  have  not  complied  with  the  laws  of 
the  state:  War  Eagle  Gonsol.  Min.  Go.  v.  Dickie,  14  Idaho,  534,  94 
Pac.  1034. 

0.  Probate  and  Contest  of  Will. — A  statute  authorizing  administra- 
tion without  the  intervention  of  th»  probate  court,  when  the  testator 
80  directs,  is  constitutional:  Strand  v.  Stewart  (Wash.),  99  Pac.  1027. 
A  petition  for  the  probate  of  a  will  seems  necessary  to  confer  juris- 
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diction:  Estate  of  Edwards,  154  CaL  91,  97  Pae.  23.  A  creditor  may 
petition  for  the  probate  of  a  will:  Estate  of  Edwards,  154  Cal.  91,  97 
Pac.  23.  It  is  as  much  the  duty  of  the  executor  to  probate  the  will 
as  it  is  to  follow  other  directions  therein:  Elstate  of  Biyiere,  8  CaL 
App.  773,  98  Pac.  46. 

In  probating  a  will  the  only  qnestion  is  the  factum  of  the  will  and 
the  question  of  devisavit  vel  non;  the  court  has  no  authority  to  con- 
strue the  will,  or  adjudicate  on  the  rights  of  parties  or  the  validity  of 
the  dispositions:  Taylor  y.  Hilton  (Okl.),  100  Pac.  537.  A  will  prop- 
erly executed  and  proved  must  be  admitted  to  probate:  Taylor  ▼. 
Hilton  (Okl.),  100  Pae.  537.  An  order  admitting  a  will  to  probate 
determines  that  the  will  was  duly  executed  by  a  person  of  legal 
capacity,  and  has  not  been  revoked:  Glapp  ▼.  Yatcher,  9  Cal.  App.  462, 
99  Pac.  549. 

The  right  to  have  the  probate  of  a  will  set  aside  by  suit  in  equity, 
for  fraud  in  procuring  the  probate,  denied,  the  only  proceeding  under 
the  facts  of  the  ease  being  to  revoke  the  probate  under  Code  of 
Civil  Procedure,  1327:  Del  Campo  v.  Camarillo,  154  Cal.  647,  98  Pac. 
1049.  The  time  within  which  to  appeal  from  an  order  admitting  a 
will  to  probate  begins  to  run  from  the  date  of  the  entry  of  the  order 
in  the  minute  book  of  the  court:  Tracy  v.  Coffey,  153  Cal.  356,  95  Pac 
150.  Trial  de  novo  in  the  district  court  on  appeal  from  a  judgment  of 
the  probate  court  refusing  to  admit  a  will  to  probate:  Cartwright  ▼. 
Holcomb  (Okl.),  97  Pac.  385. 

Probate  of  foreign  will:  State  v.  Superior  Court  (Wash.),  100  Pae. 
198. 

One  cannot  hold  property  under  a  will  and  at  the  same  time  attack 
its  validity:  Del  Campo  v.  Camarillo,  154  Cal.  647,  98  Pac.  1049. 
Issuance  and  service  of  citation  in  will  contest  under  Code  of  Civil 
Procedure,  1328,  1329:  Estate  of  Dolbeer,  153  Cal.  652,  96  Pae.  266; 
Focha  V.  Focha's  Estate,  8  Cal.  App.  576,  97  Pac  321;  Estate  of  Hite 
(Cal.),  101  Pac.  8.  If  a  jury  trial  was  had  on  a  contest  before  pro- 
bate, the  right  to  a  jury  does  not  exist  on  a  second  contest  after 
probate  under  Code  of  Civil  Procedure,  1330,  which  is  the  latest  ex- 
pression of  the  legislature  on  the  question:  Estate  of  Dolbeer,  153  CaL 
652,  96  Pac.  266.  A  conveyance  of  an  expectant  interest  and  an 
agreement  not  to  contest  the  will  are  binding,  if  fair  and  for  an 
adequate  consideration;  and  the  question  whether  one  petitioning  for 
the  revocation  of  the  probate  of  a  will  has  parted  with  his  interest  by 
conveying  his  expectant  estate  is  within  the  jurisdiction  of  the  pro- 
bate court  to  try:  Estate  of  Wickersham,  153  Cal.  603,  96  Pac.  311. 
Postponing  the  hearing  of  a  will  contest  until  final  distribution  is 
within  the  discretion  of  the  court:  Estate  of  Wickersham,  153  Cal. 
603,  96  Pac.  311.  Contest  of  will  on  the  ground  of  undue  influence 
or  want  of  testamentary  capacity— evidence:  Estate  of  Dolbeer,  153 
Cal.  652,  96  Pac.  266;  Estate  of  Young,  33  Utah,  382,  126  Am.  St.  Bep. 
843,  94  Pac.  731,  17  L.  B.  A.,  N.  S.,  101;  Estate  of  Palmer  (Wash.), 
.101  Pac  220.    Attack  on  will  as  a  forgery — admissibility  of  testator's 
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deelaratioiii  asd  expert  testimony:  Eitate  of  Thomaa  (Cal.),  101  Pae. 
79a. 

f.  Appointment  of  Administrator. — Where  an  executor  faili  to 
qualify,  a  child  of  the  teatator  who  takes  under  the  will  has  prefer- 
ence to  letters  of  administration  over  the  widow  who  does  not  take 
nnder  the  will:  Estate  of  Crites  (Cal.),  101  Pac.  316.  The  court  has 
xe  discretion  to  deny  an  application  for  letters  of  administration 
seasonably  made  by  the  person  designated  by  statute:  State  ▼. 
Superior  Court  (Wash.),  100  Pac.  198. 

Where  a  man  dies  and  thereafter  his  wife  dies  also,  both  leaving 
xo  issue  or  surviving  parent,  and  she  leaves  no  brother  or  sister,  but 
nephews,  while  he  leaves  a  brother;  and  there  is  community  property 
consisting  of  realty  and  personalty,  the  brother  of  the  husband  is 
entitled  to  appointment  as  administrator  of  the  wife's  estate  over  her 
nephews,  and  the  fact  that  there  may  be  no  community  personal 
property  left  for  distribution  is  not  material:  Estate  of  Hill,  8  GaL 
App.  286,  96  Pac.  918. 

Executor  of  executor,  or  issuance  of  other  letters  on  the  death 
of  an  executor:  Burke  v.  Maguire,  154  Cal.  456,  98  Pac.  21. 

A  postponement  of  the  hearing  of  an  application  for  letters  of 
administration  should  be  made  until  the  determination  of  the  validity 
of  an  alleged  will  of  the  decedent  can  be  had  in  an  appropriate  pro- 
ceeding therefor:  Estate  of  Edwards,  154  Cal.  91,  97  Pac.  24. 

Where  there  are  three  surviving  daughters,  one  of  them  who  applies 
for  letters  of  administration  should  be  appointed,  although  a  com- 
petent person  is  nominated  by  the  other  daughters,  the  court  having 
xo  discretion  in  such  eases:  Estate  of  Myer  (Cal.  App.),  100  Pac.  712. 

Under  Idaho  Bevised  Statutes,  5351-5366,  a  request  by  a  person 
entitled  to  administer  for  the  appointment  of  some  other  competent 
person  is  addressed  to  the  discretion  of  the  court:  Estate  of  Daggett 
(Idaho),  98  Pac.  849.  Persons  falling  within  subdivisions  4  and  5  of 
Idaho  Bevised  Statute,  5351,  cannot  nominate  a  person  falling  within 
subdivision  2  and  have  him  advanced  to  their  rank;  the  right  to 
make  such  a  nomination  is  limited  to  the  surviving  husband  or  wife: 
Estate  of  Daggett  (Idaho),  98  Pac.  849. 

Where  a  number  of  persons  are  requesting  the  appointment  of 
strangers  or  persons  falling  under  subdivision  11  of  section  5351,  and 
only  one  of  the  persons  making  such  requests  falls  within  the  classes 
of  preferred  persons  named  by  section  5356,  and  the  first  five  sub- 
divisions of  section  5351,  such  person  is  entitled  to  nominate  any 
competent  person  for  administrator,  and  it  is  the  duty  of  the  court  to 
appoint  the  person  so  nominated:  Estate  of  Daggett  (Idaho),  98  Pae. 
849. 

Where  a  will  contest  is  transferred  to  another  county  for  dis- 
qualification of  the  judge,  and  there  determined  against  the  will,  and 
there  are  no  resident  heirs,  the  public  administrator  of  the  county 
of  the  death  is  entitled  to  letters  to  the  exclusion  of  the  publie  ad- 
ministrator of  the  county  to  which  the  cause  was  transferred:  Estate 
Prob.  Snpp.- 
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of  Graves,  8  Gal.  App.  254,  96  Pac.  792.  A  public  administrator  who 
has  applied  for  appointment  as  administrator  maj  appeal  from  an 
adverse  order  appointing  another  administrator,  and  nonresident  heirs 
may  also  appeal  as  parties  interested,  regardless  of  thoir  right  to 
nominate  a  particular  administrator:  Estate  of  Graves,  8  CaL  App. 
254,  96  Pac.  792. 

The  failure  of  an  administrator  to  give  proper  bonds  cannot  bo 
made  the  subject  of  collateral  attack  on  the  decree  appointing  hira: 
Abreok  v.  Ellis,  6  Cal.  App.  451,  92  Pac.  396.  Discretion  of  court  to 
require  additional  security  from  administrator:  Estate  of  McPhee 
(Cal.  App.),  101  Pac.  630. 

g.  Appointment  of  Spodal  Administrator. — In  postponing  the  con- 
sideration of  an  application  for  letters  of  administration  until  the 
validity  of  an  alleged  will  of  the  decedent  can  be  determined,  the 
court  may  appoint  a  special  administrator:  Estate  of  Edwards,  154 
Cal.  91,  97  Pac.  23. 

The  appointment  of  a  stranger  as  special  administrator  in  prefer- 
ence to  an  heir  and  devisee,  if  error,  is  not  in  excess*  of  jurisdiction, 
and  hence  cannot  be  annulled  on  certiorari:  Dahlgren  v.  Superior  Court, 
8  Cal.  App.  622,  97  Pac.  683. 

h.  Administration  of  Estates  In  General. — Administration  is  tho  only 
legal  method  of  settling  the  estate;  and  where  there  has  been  none, 
an  assignee  of  one  of  the  next  of  kin  cannot  recover  from  the  widow, 
who  has  taken  possession  of  personal  property  which  she  claims  as  her 
own,  the  amount  of  the  intestate  estate  to  which  the  assignor  might 
bo  entitled  on  distribution:  Galvin  v.  Mut.  Sav.  Bank,  6  Cal.  App. 
402,  92  Pac.  322.  Tho  right  of  the  widow  to  administer  cannot  bo  de- 
feated by  the  assertion  of  the  heirs  or  devisees  that  there  are  no  debts 
and  no  necessity  for  administration:  State  v.  Superior  Court  (Wash.), 
100  Pac.  199.  When  an  estate  under  fifteen  hundred  dollars  has  been 
assigned  to  the  widow  pursuant  to  Code  of  Civil  Procedure,  1469,  no 
notice  to  creditors  need  be  published,  and  no  action  can  bo  maintained 
against  the  administratrix  on  a  note  of  the  decedent:  Wills  v.  Booth, 
6  Cal.  App.  197,  91  Pac.  759. 

The  executor  or  administrator  is  entitled  to  tho  possession  and  con- 
trol of  all  property  of  the  decedent  until  administration  is  completed: 
Do  Bow  V.  Wollenberg  (Or.),  97  Pac.  718.  A  complainant  in  an  ac- 
tion by  legatees  against  the  administrator  of  tho  executrix  which  fails 
to  show  that  the  assets  held  by  the  executrix  came  into  the  possession 
of  the  administrator  does  not  state  a  cause  of  action  against  him  per- 
sonally, for  it  is  not  his  duty  to  take  possession  of  the  assets  as  ad* 
ministrator,  and  he  could  not  perform  the  duties  imposed  on  the  ex- 
ecutrix: Burke  v.  Maguire,  154  Cal.  456,  98  Pac.  21.  Damages  for 
wrongful  death,  whether  assets  of  decedent's  estate:  Jones  v.  Leonardt 
(Cal.  App.),  101  Pac.  811;  Olston  v.  Oregon  Water  Power  and  By.  Co* 
(Or.),  96  Pac.  1096.  An  executor  may,  without  order  of  court,  accept 
settlement  of  an  unliquidated  claim  for  damages:  Olston  y.  Oregon 
ote.  By.  Co.  (Or.),  96  Pac  1095. 
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Ab  executor  U  directly  responsible  to  the  estate  for  moneys  im- 
properly loaned  or  expended  for  the  benefit  of  the  estate:  Estate  of 
Fretwell  (Cal.)i  98  Pac.  1058.  An  administrator  who  without  order  of 
eonrt  takes  in  his  own  name  new  notes  and  mortgages  for  the  old 
ones  with  accrued  interest  becomes  liable  as  for  a  loan  of  the  entire 
sum  and  is  chargeable  with  interest  thereon:  Estate  of  Richmond  (Cal. 
App.),  99  Pac.  554. 

Administration  in  another  state  does  not  bar  claims  of  creditors  in 
Washington  nor  dispense  with  the  necessity  of  administration  there: 
State  ▼.  Superior  Court  (Wash.)y  100  Pac.  198.  When  a  person  is 
appointed  executor  in  Utah,  and  afterward  is  appointed  administrator 
with  the  will  annexed  in  Idaho,  he  represents  the  estate  in  both  juris- 
dictions, and  occupies  the  same  position  with  reference  to  contrOYcrsies 
by  or  against  the  estate,  and  in  that  respect  is  the  same  person  in  both 
statet:  Hilton  ▼.  Stewart  (Idaho),  96  Pac.  579. 

Action  by  administrator,  setoff  or  counterclaim:  Mendenhall  ▼.  Davis 
(Wash.),  100  Pac.  336.  Action  against  executrix  for  moneys  loaned 
decedent  by  plaintiff:  Gaffney  y.  Mentele  (S.  D.),  119  N.  W.  1030. 

1.  Family  Allowance  and  Homestead. — ^The  fact  that  a  former  ad- 
ministratrix loaned  or  gave  the  widow,  without  authority,  funds  of 
the  estate,  does  not  affect  her  right  to  family  allowance:  Estate  of 
Fretwell,  154  Gal.  638,  98  Pac.  1059.  That  a  family  allowance  is  not 
applied  for  until  more  than  three  years  after  letters  of  administration 
have  been  issued  does  not  impair  the  right  of  the  widow  thereto: 
Estate  of  Fretwell,  154  Gal.  638,  98  Pac.  1059.  A  creditor  may  appeal 
from  an  order  making  a  family  allowance:  Estate  of  Fretwell,  154 
Gal.  638,  98  Pac.  1059.  A  judgment  denying  a  family  allowance  as 
prayed  by  a  widow  in  an  amended  petition,  rendered  on  appeal  by 
creditors  of  the  decedent  from  a  judgment  awarding  an  allowance, 
precludes  her  from  further  proceedings  under  the  original  petition: 
Estate  of  Bell,  153  Gal.  345,  95  Pac.  378. 

A  motion  for  a  new  trial  does  not  lie  in  proceedings  under  Gode  of 
Giyil  Procedure,  1465,  1466,  to  set  apart  a  homestead,  or  exempt  per- 
sonalty, or  for  a  family  allowance:  Estate  of  Heywood,  154  Cal.  312,  97 
Pac.  826.  Descent  of  homestead  on  death  of  wife,  interpretation  of 
Civil  Code,  1265,  1386,  subdivision  2,  and  Gode  of  Civil  Procedure, 
1474:  Estate  of  McGee,  154  Gal.  204,  97  Pac.  299.  A  homestead  set 
apart  to  the  widow  and  minor  children  absolutely  in  effect  gives  them 
a  fee,  unqualified  except  as  subject  to  existing  liens  or  encumbrances; 
other  heirs  who  have  arrived  at  full  age  at  the  time  that  the  home- 
stead is  set  apart  have  no  interest  therein;  and  the  estate  is  not  sub- 
ject to  be  reopened  and  further  administered  because  subsequently  the 
value  of  the  property  exceeds  the  statutory  homestead  exemption: 
Estate  of  Bedford,  34  Utah,  24,  95  Pac.  518;  Christiansen  v.  Bobinson 
(Utah),  99  Pac.  458.  Where  a  wife  occupies  as  a  home  the  homestead 
set  apart  by  the  probate  court  for  the  use  of  herself  and  family,  the 
same  is  not  liable  to  partition  at  the  suit  of  an  aseignee  of  some  of  the 
adult  heirs:  Funk  v.  Baker  (Okl.),  96  Pac.  608.  An  order  setting 
apart  a  homestead  is  not  subject  to  collateral  attack  in  the  absence  «f 
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a  fhowing  of  want  of  jurisdiction:  Funk  ▼.  Baker  (Okl.),  96  Paei  608. 
Before  the  assignment  of  dower  there  is  no  right  to  an  undivided  one- 
third  or  to  any  particular  part:  Neal  y.  Davis  (Or.)y  101  Pac  212. 

j.  Claims  and  Debts  Against  Estate. — ^Publication  of  notice  to  cred- 
itors in  case  of  a  nonintervention  will  (Strand  v.  Stewart  (Wash.),  99 
Pac.  1027),  and  in  case  of  estate  under  $1,500  set  apart  to  widow: 
Willis  V.  Booth,  6  Cal.  App.  197,  91  Pac.  759. 

Where  one,  as  former  administrator,  purchased  a  mortgage  claim 
against  the  estate  for  one-fourth  of  its  face  value,  he  cannot  recover 
more  than  the  amount  paid  bj  him  with  interest:  Bi dwell  v.  Smith 
(S.  D.),  120  N.  W.  880.  When  services  are  rendered  under  an  under- 
standing that  compensation  shall  be  made  \>j  will,  which  is  not  done, 
a  recovery  may  be  had  on  the  quantum  meruit,  and  the  action  need 
not  be  based  on  the  breach  of  the  agreement:  Pelton  v.  Pelton 
(Wash.),  97  Pac.  460.  A  physician  performing  a  surgical  operation  on 
a  person  unconscious  as  the  result  of  injury,  and  rendering  other  pro- 
fessional services  during  his  last  illness,  is  entitled  to  recover  the 
reasonable  value  thereof,  not  by  reason  of  any  contract,  express  or  im- 
plied, but  by  virtue  of  the  statute:  Cunningham  v.  Lakin,  50  Wash. 
394,  97  Pac.  447.  The  estate  of  a  decedent  is  liable  for  special  dam- 
ages caused  up  to  the  time  of  his  death  by  his  obstruction  of  a  high- 
way: Leverone  v.  Weakley  (Cal.),  101  Pac.  304. 

A  claim  presented  to  an  administrator  should  contain  sufSeient  in- 
formation to  enable  him  to  act  upon  it  intelligently.  The  presump- 
tion was  indulged  that  the  presentation  here  was  sufficient,  in  view 
of  the  administrator's  delay  in  rejecting  it;  he  could  not  object  that  it 
was  presented  to  him  several  days  before  his  appointment:  Scott 
Stamp  etc.  Co.  v.  Leake  (Cal.  App.),  99  Pac.  731. 

The  rule  that  when  an  affidavit  to  a  claim  is  made  by  another  than 
the  claimant,  the  reason  therefor  must  be  stated,  does  not  apply  when 
the  affidavit  is  made  by  an  officer  of  a  corporation  daimani:  Scott 
Stamp  etc.  Co.  v.  Leake  (Cal.  App.),  99  Pac.  731. 

The  probate  court,  though  no  objection  is  raised,  should  carefully 
examine  claims,  and  reject  those  unjust  or  illegal:  Estate  of  Hits 
(Cal.  App.),  101  Pac.  448. 

Bule  that  on  the  death  of  a  defendant  pending  action  the  plaintiff  must 
present  his  claim:  Anderson  v.  Schloesser,  153  CaL  219,  94  Pae.  885. 
An  administrator's  claim  must  be  presented  within  the  same  time  as  a 
claim  of  any  other  creditor:  Estate  of  Long  (CaL  App.),  100  Pac  892. 
A  deed  of  trust  on  a  homestead  is  not  required  to  be  presented  as  a 
condition  precedent  to  its  enforcement:  Atheam  v.  Byan,  154  CaL  654, 
98  Pac.  390.  One  seeking  to  recover  specific  real  property  held  in  trust 
by  the  decedent  at  the  time  of  his  death,  need  not  present  his  claim: 
Brown  v.  Town  of  Sebastopol,  152  CaL  704,  96  Pac.  363.  An  unpre- 
sented  claim  may  be  made  subject  of  setoff  or  counterclaim:  Mendenhall 
V.  Davis  (Wash.),  180  P&c.  336.  A  claim  for  damages  for  obstructing  a 
highway,  not  arising  on  contract,  need  not  be  presented  before  suit: 
Leverone  v.  Weakley  (Cal.),  101  Pac  304. 
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Objeetions  to  the  allowance  of  a  claim,  and  trial  of  iasues  thereon. 
The  probate  judge  may  set  aside  the  allowance  of  a  elaim,  and  re- 
examine  it  in  the  light  of  objections  filed  hj  an  heir.  The  general 
effect  of  an  allowance  is  merely  to  rank  the  claim  among  the  acknowl- 
edged debts  of  the  estate  to  be  paid  in  due  coarse  of  administration: 
Estate  of  Coryell  (Idaho),  101  Pac.  723. 

The  complaint  against  an  estate,  not  sounding  in  tort  must  allege 
that  the  claim  has  been  presented,  otherwise  no  cause  of  action  is 
stated:  Burke  v.  Haguire,  154  Gal.  456,  98  Pac.  21;  Willis  T.  Booth, 
e  Cal.  App.  197,  91  Pac.  759. 

As  against  an  estate  the  statute  of  limitations  does  not  begin  to  nm 
until  letters  of  administration  are  issued:  Hibernia  S.  &  L.  J3oe.  t, 
Famham,  153  Cal.  578,  126  Am.  St.  Bep.  129,  96  Pac.  9. 

There  was  no  yariance  between  the  claim  presented  and  the  proofs 
adduced  at  the  trial:  Cheney  v.  McGarvin,  7  Cal.  App.  71,  93  Pac. 
380.  Action  on  claim  rejected  because  barred  by  the  statute  of  limita- 
tions: Scott  Stamp  etc.  Co.  v.  Leake  (Cal.  App.),  99  Pac.  731. 

Judgment  recovered  in  an  action  against  an  administrator  should  not 
be  against  him  personally:  Smith  y.  Hanson  (Utah),  96  Pac.  1087. 
The  death  of  a  judgment  debtor  does  not  destroy  the  effect  of  execu- 
tion levied  prior  thereto:  Nordstrom  t.  Corona  City  Water  Co.  (Cal.), 
100  Pac.  242. 

k.  Sales  and  Transfers  of  Personal  Effects. — At  the  common  law 
an  executor  or  administrator  has  absolute  power  of  disposal  of  the  per- 
sonal effects  of  the  decedent;  and  the  Oregon  statute  forbidding  sales 
except  on  an  order  of  court,  applies  only  to  tangible  property:  Olston 
y.  Oregon  etc.  By.  Co.  (Or.),  96  Pac.  1095.  He  may,  without  order  of 
court,  accept  settlement  of  an  unliquidated  claim  for  damages:  Olston 
y.  Oregon  etc.  By.  Co.  (Or.),  96  Pac.  1095.  Executors  can  sell  and 
transfer  notes  belonging  to  the  decedent  only  by  an  order  of  court: 
Jones  y.  Wheeler  (Okl.),  101  Pac.  1112. 

The  evidence  justified  the  presumption  that  a  bid  by  petitioners  to 
an  administratrix  for  the  sale  of  saloon  fixtures  was  an  open  and 
continuous  one,  subject  only  to  petitioners  being  successful  in  their 
efforts  to  secure  a  transfer  of  the  license:  Jerrue  y.  Superior  Court,  7 
Cal.  App.  717,  95  Pac.  906. 

An  order  confirming  an  administrator's  sale  is  presumed  to  have 
been  within  the  authority  of  the  court  making  it.  The  order  is  not 
an  adjudication  against  the  purchaser,  but  is  only  sufficient  to  con- 
stitute a  prima  facie  case  in  an  action  against  the  bidder:  Jerrue  y. 
Superior  Court,  7  Cal.  App.  717,  95  Pac.  906.  An  order  confirming  the 
sale  of  certificates  of  stock  may  be  set  aside  within  six  months,  on  the 
ground  of  inadequacy  of  price,  upon  the  petition  of  the  guardian  of  a 
minor  heir:  Estate  of  Johnson  (Cal.),  94  Pac.  592.  The  relief  pro- 
vided by  Code  of  Civil  Procedure,  473,  to  parties  against  whom  a 
judgment  is  taken  through  mistake,  inadvertence,  or  excusable  neglect, 
may  be  granted  an  heir  defrauded  by  a  judgment  confirming  the  ex- 
•eutor's  sale  of  personal  effects:  Estate  of  Johnson  (Cal.),  94  Pae.  698, 
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L  Sales  of  Seal  Property. — ^Effect  of  a  aale  by  eereral  exeenton 
under  a  power  in  the  will  when  one  of  their  number  is  the  purchaser: 
Estate  of  Bichards  (CaL),  98  Pac.  528. 

A  contract  by  an  administrator  to  convey  real  property  of  the 
estate  is  not  contrary  to  public  policy,  and  he  is  personally  liable  for  a 
breach  thereof:  Lawson  y.  Cobban  (Mont.),  99  Pac.  128.  An  executor 
who  employs  a  broker  to  sell  land  belonging  to  the  estate  acts  in  his 
individual  capacity  and  is  liable  accordingly:  Hickman-Coleman  Go.  t. 
Leggett  (Cal.  App.),  100  Pac.  1072.  '  But  see  C.  C.  P.,  1559. 

The  failure  suflficiently  to  state  in  the  petition  for  a  sale  the  value 
and  condition  of  the  estate,  and  other  matters  enumerated  in  the 
statute,  is  not  a  jurisdictional  defect,  and  if  the  facts  showing  the 
necessity  of  a  sale  are  proved  and  found,  the  sale  will  be  upheld:  Dane 
T.  Layne  (Cal.  App.),  101  Pac.  1067;  Plains  Land  etc.  Co.  ▼.  Lynch 
(Mont.),  99  Pac  847.  Action  by  the  court,  after  jurisdiction  is  ac- 
quired by  petition  and  notice,  though  erroneous,  does  not  render  the  sale 
void:  Dane  v.  Layne  (Cal.  App.),  101  Pac.  1067.  Sale  to  an  appraiser 
is  only  voidable  at  most:  Dane  v.  Layne  (CaL  App.),  101  Pac.  1067. 

Failure  of  the  order  of  sale  to  describe  the  terms  and  conditions  on 
which  the  sale  was  to  be  made  is  cured  by  confirmation:  Plains  Land 
etc  Co.  V.  Lynch  (Mont.),  99  Pac.  847.  Order  to  show  cause  why  real 
estate  should  not  be  sold  to  pay  debts,  whether  must  be  signed  b7 
judge:  Plains  Land  etc  Co.  v.  Lynch  (Mont.),  99  Pac.  847.  Sale  of 
real  estate,  court  may  order  sale  in  the  alternative  a  public  or  private 
sale:  Plains  Land  etc.  Co.  v.  Lynch  (Mont.),  99  Pac.  847. 

Persons  interested  may  object  to  confirmation  when  return  is  made, 
and  the  issues  presented  are  triable  in  the  probate  court:  Christensen 
(Idaho),  99  Pac  829.  The  judgment  of  the  court  upon  objections  to 
confirmation  may  be  appealed  from:  Christensen  (Idaho),  99  Pac  889. 
Betum  of  purchase  money  when  confirmation  is  refused,  or  when  ae* 
tion  is  brought  to  set  aside  sale:  Estate  of  Bichards  (Cal.),  98  Pac  528. 

Where  land  is  sold  to  pay  decedent's  debts,  the  purchaser  takes 
title  as  against  a  prior  grantee  of  the  widow  and  children:  Bio  Grande 
Western  By.  Co.  v.  Salt  Lake  Inv.  Co.  (Utah),  101  Pac  586.  Action 
to  quiet  title  against  purchaser  at  administrator's  sale  on  the  ground 
that  the  petition  did  not  comply  with  the  statute  and  that  a  minor  heir 
was  not  served,  is  a  eoUateral  attack:  Magee  v.  Big  Bend  Land  Co. 
(Wash.),  99  Pac.  16. 

m.  Enforcement  of  Contraete  of  Decedents. — An  estate  is  liable  on 
the  contracts  of  the  decedent  broken  in  his  lifetime,  and,  except  con- 
tracts performance  of  which  require  personal  skill  and  taste,  all  those 
broken  after  his  death:  Mendenhall  ▼.  Davis  (Wash.),  100  Pac.  336. 
Petition  for  an  order  requiring  that  an  administrator  convey  land  ac- 
cording to  the  contract  of  his  decedent,  sufficiency  of  the  petition  and 
of  the  tender  of  the  amount  due:  Estate  of  Grogan  (Mont.),  100  Pac 
1044.  Heirs  cannot  enforce  a  contract  aUowing  their  ancestor  to  mine 
minerals,  and  requiring  of  him  a  certain  royalty  annually  whether 
mineimle  are  taken  or  not^  without  tendering  payment  of  aeened 
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royaltlei,  lie  baying  abandoned  operationa  for  several  jaait:  Payne  ▼. 
Nenval  (Cal.),  99  Pae.  470. 

n.  Oompenaation  of  Administrate. — An  adminiatrator  can  be  al- 
lowed commissions  only  on  the  value  of  tbe  estate  actually  taken  into 
his  possession  and  accounted  for  by  him:  Estate  of  Davis,  8  CaL  App. 
355,  97  Pac.  86;  and  he  is  not  entitled  to  commissions  until  the  settle- 
ment of  his  final  account:  Estate  of  Kite  (Cal.),  101  Pac  448.  The  ex- 
pense of  his  bond  incurred  by  an  executor  held  to  fall  upon  him  per- 
sonally; the  statute  providing  that  such  expense  may  be  allowed  an 
executor  in  lAs  account  is  not  retrospective  in  operation:  Estate  of 
Biehmond  (CaL  App.),  99  Pae.  564. 

Each  successive  administrator  is  not  entitled  to  the  same  right 
of  compensation,  but  his  claim  must  be  considered  with  reference  to 
the  rights  of  the  others,  the  estate  being  administered  as  an  entirety: 
Matter  of  Leavitt,  8  Cal.  App.  756,  97  Pac  916. 

0.  Allowance  to  Administrator  for  CUnmsel  Fees. — ^The  statute  mak- 
ing an  allowance  to  an  executor  for  legal  services  should  receive  such 
construction  as  will  include  services  rendered  the  executor  in  the 
performance  of  any  duty  devolved  upon  him  by  the  terms  of  the  will, 
including  the  duty  of  prosecuting  necessary  and  proper  proceedings 
toward  the  establishment  of  the  will:  Estate  of  Biviere  (CaL  App.), 
98  Pac.  46.  The  right  to  employ  counsel  depends  upon  the  right  to 
litigate:  Estate  of  Biviere  (Gal.  App.),  98  Pac.  46.  An  executor  is 
not  entitled  to  reimbursement  for  counsel  fees  in  an  unsuccessful  at- 
tempt to  prove  the  will:  Estate  of  Hite  (Cal.),  101  Pac  448.  The  at- 
jtomey  may  appeal  from  the  order  denying  compensation  under  Code  of 
Civil  Procedure,  1616;  Estate  of  Hite  (Cal.),  101  Pac  448.  Parties 
interested  in  the  estate  may  appeal  from  the  order  making  an  alloif- 
ance  to  the  attorney  for  the  executor  of  compensation  for  extraordin- 
ary services:  Estate  of  Biviere,  7  CaL  App.  755,  96  Pac  16. 

An  allowance  for  counsel  fees  is  not  to  the  attorney,  but  is  a^  al- 
lowance as  a  necessary  expense  of  administration.  If  he  has  any  eon- 
tract  with  the  administrators  for  compensation,  he  must  look  to  them 
as  individuals  and  not  in  their  official  capacity:  Sullivan  v.  Lusk,  7 
Cal.  App.  186,  94  Pac  91. 

p.  Accounts  of  Administrator. — ^In  settling  the  accounts  of  ad- 
ministration the  court  has  jurisdiction  to  determine  the  amount  of 
money  or  property  of  the  estate  that  has  come  into  his  possession,  and 
to  charge  him  therewith:  Estate  of  Hall  (Cal.),  98  Pac  269.  Con- 
clusiveness of  account  and  correction  of  errors  therein  after  settlement: 
Estate  of  Richmond  (Cal.  App.),  99  Pac.  554.  An  administrator  im- 
properly charged  with  funds  as  belonging  to  the  estate  may  appeal 
from  the  decree:  Estate  of  Hall  (Cal.),  98  Pao.  269;  and  the  right  of 
an  administrator  to  appeal  from  an  order  settling  his  accounts  is  not 
affected  by  any  order  revoking  his  letters:  Estate  of  McPhee  (Cal.), 
97  Pac.  878.  Where  the  judge  settles  part  of  an  account  and  con- 
tinues the  remainder  for  future  consideration,  an  appeal  does  not  lie 
by  those  interested  in  the  matters  eontinued,  for  the  judgment  does 
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not  Mtfle  the  aceonnt  as  to  them:  Estate  of  Coryell  (Idaho),  101  Pae. 
728.  Sight  to  aUowanee  for  expense  of  bond,  nnder  the  California 
statute:  Estate  of  Bichmond  (CaL  App.)i  09  Pae.  554. 

Q.  DeterminatioiL  of  Heirship. — ^Montana  Bevised  Codes,  7670  to 
7672,  whieh  provide  for  determining  the  rights  of  persons  to  an  estate 
and  as  to  distribution  thereof,  are  exclusive,  and  the  district  court 
cannot  determine  whether  petitioner  is  an  heir,  whether  she  is  en- 
titled to  a  distributive  share,  and  if  so  the  amount  thereof,  in  a  pro- 
ceeding under  section  7679,  authorizing  proceedings  for  partial  dis- 
tribution: Estate  of  Fleming  (Mont.);  98  Pae.  648. ' 

The  county  court  has  exclusive  jurisdiction  of  the  personal  prop- 
erty of  an  estate  and  of  the  determination  of  what  constitutes  per- 
sonal estate  and  the  respective  shares  of  the  heirs  therein;  and  these 
matters  cannot  be  determined  in  a  suit  by  heirs  to  set  aside  a  convey- 
ance by  the  decedent:  De  Bow  v.  WoUenberg  (Or.),  97  Pae.  717. 

On  the  issue  of  heirship,  there  is  said  to  be  no  presumption  in  favor 
of  the  legitimacy  of  alleged  heirs:  Osborne  v.  McDonald  (Wash.),  159 
Fed.  791.  The  provision  of  Wyoming  Bevised  Statutes,  4836,  that  the 
decision  in  proceedings  under  it  and  the  preceding  section  to  determine 
heirship  "shall  be  final  and  conclusive  in  an  administration,"  does  not 
deprive  a  party  thereto  of  the  right  of  review  in  the  supreme  court,  in 
view  of  section  4551:  Weidenhoft  v.  Primm,  16  Wye.  340,  94  Pae.  453. 

r.  Distribution  of  Estate. — Distribution  cannot  be  made  prior  to 
payment  of  the  inheritance  tax:  Estate  of  Martin,  153  Cal.  225,  94  Pae. 
1053.  The  probate  court  of  Arizona  has  no  power  to  assign  the  share 
of  a  bankrupt  heir  to  his  foreign  assignee  in  bankruptcy,  who  does  not 
hold  a  conveyance  sufficient  to  pass  the  title  to  land  in  Arizona:  Estate 
of  Delehanty  (Ariz.),  95  Pae.  109.  In  proceedings  for  final  distribu- 
tion the  res  over  which  the  court  acquires  jurisdiction  is  the  entire 
residue  of  the  estate,  not  merely  that  specifically  enumerated  in  the 
petition;  and  it  is  the  court's  duty  to  distribute  all  to  the  persons 
there'to  entitled:  Humphry  v.  Protestant  Episcopal  Church  (Cal.),  97 
Pae.  187.  A  decree  of  final  distribution  of  the  residue  of  an  estate 
held  to  pass  title  to  land  belonging  to  the  estate,  though  omitted  from 
the  particular  description  in  the  petition:  Humphry  v.  Protestant  Epis- 
copal Church  (Cal.),  97  Pae.  187.  Decree  of  distribution,  presumption 
in  favor  of  jurisdiction 'of  court,  attack  on  decree  by  disinherited 
heir,  and  right  of  devisees  to  have  decree  amended:  Del  Campo  v. 
Camarillo  (CaL),  98  Pae.  1049.  One  who  claims  as  devisee  in  opposi- 
tion to  a  petitioner  for  distribution  as  sole  heir  of  property  undisposed 
of  by  will  is  entitled  to  a  bill  of  exceptions  in  the  event  of  a  decree 
in  favor  of  the  petitioner,  though  he  did  not  appear  at  the  hearing  of 
the  petiUon:  Estate  of  Benner  (Cal.),  99  Pae.  715.  An  administrator 
may  appeal  from  a  decree  of  distribution,  in  the  diseharge  of  his  duty 
to  guard  against  the  error  of  a  distribution  without  provision  for 
obligations  of  the  esUte:  Estate  of  SuIUvan,  48  Wasl^.  631,  94  Pae.  483, 
rehearing  denied  in  48  Wash.  631,  95  Pae.  71. 

B.  Entry  of  Orders  In  Probate^ — In  Idaho  probate  eourta  are  courts 
of  roeord,  and  their  duty  to  keep  such  reeordi  as  eommonly  aro  kept 
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by  eonrta  of  record  if  imposed  by  the  eonBtitation  and  ezlBte  inde- 
pendently of  any  legislation  to  that  effect :  Ex  parte  Sharp  (Idaho),  W 
Pae.  503.  Entry  of  orders  in  probate:  Tracy  t.  Coffey,  153  Cal.  350, 
95  Pac.  150. 

t  Guardian  and  Ward. — The  written  consent  of  the  mother  to  the 
father's  testamentary  appointment  of  a  guardian  for  their  child  may  be 
giyen  after  the  father's  death:  Estate  of  Baker,  153  Cal.  537,  96  Pac. 
12.  Minors  are  not  entitled  to  their  freedom  to  the  extent  that  the 
state  may  not  constitntionaUy  provide  for  their  guardianship:  Ex  parte 
Sharp  (Idaho),  96  Pac.  563.  In  Indian  Territory,  where  a  guardian 
is  appointed  by  the  probate  court  for  children  under  fourteen  years  on 
the  petition  of  their  father,  the  United  States  court  has  ne  jurisdiction 
to  confirm  an  appointment  by  the  clerk  of  the  court,  over  the  protest 
of  the  father,  of  another  person  as  guardian:  Hudson  y.  Yon  Welse 
(Ind.  Tor.),  104  S.  W.  602.  The  appointment  of  a  curator  for  infants 
without  appearance  of  or  notice  to  the  mother,  the  father  being  dead, 
is  void:  Worthan  v.  John  (Okl.),  98  Pac  347.  When  an  appointment 
is  set  aside  because  no  notice  was  giyen  the  mother,  the  court  has  no 
jurisdiction  of  his  accounts,  and  its  orders  requiring  a  final  account 
and  settlement  are  without  validity:  Worthan  t.  John  (Okl.),  98  Pac. 
347. 

The  appointment  of  a  guardian  of  the  estate  of  an  incompetent,  but 
not  of  his  person,  is  unwarranted  under  the  GaUfomia  statutes;  the 
guardianship,  according  to  sections  1764  and  1705  of  the  Code  of  Civil 
Procedure,  must  be  of  both  the  person  and  the  estate:  Estate  of  Kofoed 
(CaL  App.,  Feb.  21,  1908),  6  CaL  Dec.  347. 

A  general  guardian  of  the  estate  of  an  infant  is  entitled  to  the  ex- 
elusive  possession  and  management  of  the  property,  which  right  can- 
not be  limited  by  order  of  court;  and  when  the  court  finds,  on  annual 
settlement,  the  amount  due  the  minor  and  orders  the  same  paid  to  the 
clerk  of  the  court,  that  part  of  the  order  is  void:  Estate  of  Bolin 
(Okl.),  98  Pac.  934. 

Orders  of  court  adjudging  a  ward  to  be  of  age,  and  discharging  his 
guardian,  held  to  conclude  subsequent  actions  by  heirs  of  the  ward  to 
recover  land  conveyed  by  him  after  the  discharge  of  the  guardian,  on 
the  ground  that  at  the  time  of  the  conveyance  he  was  a  minor:  Meeker 
V.  Mettler  (Wash.),  97  Pac.  507. 

Proceedings  to  restore  to  legal  capacity  a  person  previously  adjudged 
incompetent:  Aldrich  v.  Barton,  153  Cal.  488,  95  Pac.  902. 

A  lease  by  a  natural  guardian  who  has  not  submitted  himself  to  the 
jurisdiction  of  the  court  nor  procured  an  order  to  execute  a  lease  is 
without  validity,  especially  if  in  conflict  with  the  ward's  interests: 
Capps  V.  Hcnsley  (Okl.),  100  Pac.  515;  Pilgrim  v.  Mcintosh  (Ind.  Ter.), 
104  S.  W.  858.  A  sale  by  a  guardian,  under  a  general  order  of  court, 
private  and  without  competition,  is  advisory  only,  and  the  court  may 
confirm  or  ignore  it  in  itf  discretion:  Estate  of  Berry  hill  (Ind.  Ter.), 
104  S.  W.  847,  850. 


PART  V. 

AMENDMENTS  OF  1908  AND  1909  TO  PRO- 
BATE STATUTES.* 

».  Heirship  on  Death  of  Entryman  Bof  ove  Patent^  109. 

b.  Descent  of  Homestead,  109. 

e.  Escheat  of  Property  to  State,  111. 

d.  Oompnlsory  Production  ef  Will,  111. 

e.  Contest  of  Will  Before  Probato— Filing  Chrotinds— Beply,  IIS^ 

f.  Bond  of  Execntor  or  Ouardian,  113. 

g.  Notices  to  Heirs  and  Detvisees  Daring  Administration^  110L 
h.  Appraisers  and  Appraisement^  117. 

L  Exemptions  to  Suryiving  Family,  119. 

J.  Zamitaticm  of  Actions  on  Bejected  Olaims,  119. 

k.  Sale  of  Beal  Estate — Contract  with  Agents  121« 

L  Mortgage  of  Beal  Estate,  121. 
BL  Lease  of  Beal  Estate,  12S. 

n.  Contract  of  Decedent  to  Convey — ^Performance  by  Szeeiitori  12Bw 
0.  Compensation  of  Bxeeatora  and  Administrators,  127. 
p.  Allowance  for  Attorney  Fees,  129. 
q,.  Payment  of  Legacies  and  Distribution  of  Estate^  129. 
r.  Partition  or  Distribution  of  Estato  to  Orantees,  131. 
a.  Jurisdiction  of  Court  Over  Trusts  After  Distribution,  18]« 
t.  Public  Administrator,  131. 
n.  Notice  of  Proceedings  in  Onardianship,  135. 
V.  Petition  for  Onardianship  and  Notice  Thereof,  137. 
w.  Settlement  of  Accounts  of  Guardian,  139. 
z.  Conveyances  by  Ghiardian,  139. 


*NOTE. — These  amendments  may,  if  desired,  be  cut  and  pasted  with 
the  original  statutes  in  the  body  of  the  book  where  the  originali  are 
found,  which  is  indicated  by  the  page  and  section  number  in  italics  pre- 
ceding each  amendment.  This  course,  however,  is  not  especially  recom- 
mended. It  will,  perhaps,  be  better  to  indicate  on  the  margin  of  the 
original  statute  that  it  has  been  amended  and  there  write  the  page  on 
which  the  amendment  can  be  found  in  this  supplement.  Some  of  the 
amendments  are  new,  and  hence  have  no  corresponding  sections  in  the 
original  eodes. 
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Ai    Heirship  on  Death  of  Entrjrmaii  Before  Patents 
Boss  an  Probate,  p.  196,  sec  11$. 

OaL  O.  C.  P.  1724  (New):  Whenever  any  person  shall  have  entered 
any  land  in  the  United  States  and  dies  before  patent  for  the  same  shall 
have  been  issued  and  patent  thereafter  is  issued  to  the  heirs  at  law 
of  such  decedent,  any  person  interested  in  such  lands  as  heir  at  law 
or  devisee  or  the  administrator  or  executor  of  any  of  them  if  deceased, 
may  file  a  petition  in  the  superior  court  of  the  State  of  California  in 
and  for  the  county  wherein  said  land  or  any  part  thereof  is  situate 
setting  forth  the  date  of  the  death  of  such  decedent,  the  date  of 
the  issuance  of  such  patent  and  that  the  same  was  issued  to  the  heirs 
at  law  of  such  deceased  person,  and  the  land  described  therein  and 
the  names,  ages  and  residences,  if  known,  of  the  heirs  at  law  of  such 
deceased  persons  and  a  request  that  a  decree  be  entered  in  said  court 
establishing  who  are  the  heirs  at  law  of  such  deceased  person.  Upon 
the  filing  of  such  petition  the  clerk  of  the  court  must  make  an  order 
fixing  the  time  and  place  of  hearing  of  said  petition  which  time  must 
not  be  less  than  ten  days  nor  more  than  thirty  days  from  the  filing 
of  said  petition. 

Notice  of  the  time  and  place  for  the  hearing  of  said  petition  must 
be  given  by  the  clerk  by  posting  of  notices  thereof  in  three  or  more 
public  places  in  said  county  at  least  ten  days  prior  to  the  date  fixed 
for  said  hearing.  At  any  time  before  the  date  fixed  for  such  hearing 
any  person  interested  in  said  lands  as  heir  at  law  or  devisee  of  such 
decedent  may  answer  said  petition  and  deny  any  of  the  matters  eon 
tained  therein.  At  the  time  fixed  for  said  hearing  or  at  such  time 
thereafter  as  may  be  fixed  by  the  court,  the  court  must  hear  the  proofs 
offered  by  petitioner  and  the  person  answering  the  same,  if  there  be 
any  answer  thereto,  and  must  make  a  decree  conformable  to  the 
proofs.  Such  decree  shall  have  the  same  force  and  effect  as  decrees 
entered  in  accordance  with  the  provisions  of  Part  III,  Title  XI,  of  this 
Code.     (In  effeet  sixty  days  from  and  after  February  11,  1909.) 

b.    Descent  of  Homestead. 

Boss  on  Probate,  p.  169,  see,  lB4a. 

OaL  O.  O.  1266:  From  and  after  the  time  the  declaration  is  filed  for 
record,  the  premises  therein  described  constitute  a  homestead.  If  the 
selection  was  made  by  a  married  person  from  the  community  prop- 
erty, [or  from  the  separate  property  of  the  spouse  making  the  selec- 
tion or  joining  therein],  the  land  [so  selected]  on  the  death  of  either 
[spouse],  vests  in  the  survivor,  subject  to  no  other  liability  than  such 
as  exists  or  has  been  created  under  the  provisions  of  this  title;  in 
ether  cases,  upon  the  death  of  the  person  whose  property  was  selected 
as  a  homestead,  it  shall  go  to  his  heirs  or  devisees,  subject  to  the 
power  of  the  superior  court  to  assign  the  same  for  a  limited  period 
to  the  family  of  the  decedent;  but  in  no  case  shall  it  be  held  liable 
for  the  debts  of  the  owner,  except  as  provided  in  this  title.  (In  effect 
•ixty  days  from  and  after  April  16,  1909.) 
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e.    Escheat  of  Property  to  State. 
SoM  on  Probate,  pp.  ISS-gOS,  sees.  144-165. 

The  Oregon  statute  of  escheats  was  amended  by  act  filed  in  the 
office  of  the  Secretary  of  State,  Feb.  12,  1909:  Or.  Stats.  1909,  pp.  75, 
76. 

The  Oklahoma  legislature,  by  act  approved  May  27,  1908,  enacted 
a  statute  providing  for  the  escheat  of  property  to  the  state  and 
regulating  the  procedure  in  such  cases:  Stats.  190708,  pp.  387-391. 

The  South  Dakota  legislature,  by  act  approved  Feb.  26,  1909,  enacted 
a  statute  providing  a  mode  of  procedure  in  relation  to  escheats:  State. 
1909,  pp.  177180. 


d.    OompnlMfy  Prodnction  of  Will. 

Bo8B  (m  Probate,  pp.  BSl-BSS, 

8.  D.  Pr.  Od.  88:  If  it  be  alleged  in  any  petition  that  any  will  is  in 
the  possession  of  a  third  person  and  the  court  is  satisfied  that  the 
allegation  is  correct,  an  order  must  be  issued  and  served  upon  the 
person  having  possession  of  the  will,  requiring  him  to  produce  it  in  the 
court  at  the  time  named  in  the  order.  If  he  has  possession  of  the 
will  and  neglects  or  refuses  to  produce  it  in  obedience  to  the  order, 
he  may  by  warrant  of  the  court  be  committed  to  the  jail  of  the  county, 
and  kept  in  close  confinement  until  he  produces  it. 

8.  D.  Pr.  Cd.  SO:  When  the  petition  is  filed  and  the  will  produced, 
the  judge  of  the  county  court  must  fix  a  day  for  hearing  the  petition, 
not  less  than  ten  or  more  than  thirty  days  from  the  production  of  the 
will.  Notice  ef  the  hearing  shall  be  given  by  the  judge  by  publishing 
the  same  in  a  newspaper  of  the  county;  if  there  is  none,  then  by  three 
written  or  printed  notices  posted  at  three  of  the  most  public  places 
in  the  county.  If  the  notice  be  published  in  a  weekly  newspaper,  it 
must  appear  therein  on  at  least  three  different  dayi  ef  publication, 
and  if  in  a  newspaper  published  oftener  than  once  a  week,  it  shall 
be  so  published  that  there  must  be  at  least  ten  days  from  the  first 
to  the  last  day  of  publication,  both  the  first  and  the  last  days  being 
included.  If  the  notice  is  by  posting  it  must  be  given  at  least  ten 
days  before  the  hearing. 

All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  re- 
pealed.   (In  force  from  and  after  Jan.  22,  1909;  S.  D.  State.  1909,  pp. 
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«.    Oontett  of  Will  Bef  ora  Frotete— Filing  Gimmds— Baply. 

Bass  on  Ftohaie,  p,  $67,  see.  177. 

OaL  O.  O.  P.  1312:  If  any  one  appean  to  contest  the  wiU,  he  must 
file  written  grounds  of  opposition  to  the  probate  thereof,  and  serve  a 
copy  on  the  petitioner  and  other  residents  of  the  county  interested  in 
the  estate,  any  one  or  more  of  whom  may  demur  thereto  upon  any  of 
the  grounds  of  demurrer  provided  for  in  part  two,  title  six,  chapter 
three  of  this  code.  If  the  demurrer  is  sustained,  the  court  must  allow 
the  contestant  a  reasonable  time,  exceeding  ten  days,  within  which 
to  amend  his  written  opposition.  If  the  demurrer  is  OTerruled,  the 
petitioner  and  others  interested  may  jointly  or  separately  answer  the 
contestant's  grounds,  traversing,  or  otherwise  obviating  or  avoiding 
the  objections.    Any  issues  of  fact  thus  raised,  involving: 

1.  The  competency  of  the  decedent  to  make  a  last  will  and  testa- 
ment; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execution  of  the 
will  from  duress,  menace,  fraud,  or  undue  influence; 

8.  The  due  execution  and  attestation  of  the  will  by  the  decedent  or 
subscribing  witness;  or, 

4.  Any  other  questions  substantially  afFecting  the  validity  of  the 
will; 

Must,  on  request  of  either  party  in  writing  (filed  at  least  [ten]  days 
prior  to  the  day  set  for  the  hearing),  be  tried  by  a  jury.  If  no  jury  is 
demanded,  the  court  must  try  and  determine  the  issues  joined.  On  the 
trial,  the  contestant  is  plaintiff  and  the  petitioner  is  defendant.  (In 
effect  sixty  days  from  and  after  March  10,  1909.) 

f .    Bond  of  Executor  or  Quanllan. 

Boss  on  Frohate,  p.  S47,  see,  t46. 

flection  8049  of  N.  D.  Boy.  Od.  was  amended  by  act  ajyproved  March 
16,  1909,  by  adding  the  f  oUowing  proviso :  Provided,  however,  that  when- 
ever, by  partial  distribution  or  otherwise,  the  assets  in  the  hands  of 
any  executor,  administrator  or  guardian  are  reduced,  and  it  is  neces- 
sary to  continue  the  trust  for  a  period  longer  than  one  year  from  the 
time  of  the  appointment  of  such  executor,  administrator  or  guardian, 
the  county  court,  in  its  discretion,  may  accept  from  executor,  admin- 
istrator or  guardian,  a  bond  for  a  reduced  amount,  in  twice  the  aggre- 
gate value  as  ascertained  by  the  court  of  the  personal  property  and 
the  rents,  profits  and  income  for  one  year  of  the  real  property  then 
in  the  hands  of  such  executor,  administrator  or  guardian,  and  upon  full 
accounting  by  such  executor,  administrator  or  guardian,  the  bond  first 
given  may  be  released  as  to  future  liability,  and  the  bond  in  the  re- 
duced amount  so  taken,  shall  stand  as  the  bond  of  such  person;  pro- 
vided, however,  that  the  release  of  such  prior  bond,  shall  in  no  way 
discharge  the  obligors  therein  from  liability  by  reason  of  any  default 
occurring  prior  to  such  discharge.  (Approved  March  1%  1909;  8tatl» 
1909,  p.  71.) 

FMb.  Suppj    8 
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gi    Notices  to  Heirs  and  Derlsees  During  AdmlnlstratlinL 

Sou  on  Probate,  p.  34S, 

Oal.  O.  O.  P.,  1380  (New) :  At  any  time  after  the  isaaanee  of  letters 
testamentary  or  of  administration  npon  the  estate  of  any  decedent,  any 
person  interested  in  said  estate,  whether  as  heir,  devisee,  or  legatee,  or 
the  attorney  for  sneh  heir,  devisee,  or  legatee,  may  serve  upon  the 
executor  or  administrator,  (or  upon  the  attorney  for  the  executor  or 
administrator),  and  file  with  the  clerk  of  the  court  wherein  administra- 
tion of  such  estate  is  pending,  a  written  request,  stating  that  he  de- 
sires special  notice  of  any  or  all  of  the  following  mentioned  matters^ 
steps  or  proceedings  in  the  administration  of  said  estate,  to  wit: 

(1)  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any  prop- 
erty of  the  estate. 

(2)  f^ing  of  accounts. 

(3)  Filing  of  petitions  for  distribution. 

(4)  Filing  of  petitions  for  partition  of  any  property  of  the  estate. 
Such  request  shall  state  the  postoffice  address  of  such  heir,  devisee, 

or  legatee,  or  his  attorney,  and  thereafter  a  brief  notice  of  the  filing 
of  any  of  such  petitions  or  accounts,  except  petitions  for  sale  of  perish- 
able property,  or  other  personal  property,  which  will  incur  expense  or 
loss  by  keeping,  shall  be  addressed  to  such  heir,  devisee,  or  legatee,  or 
his  attorney,  at  his  stated  postoffice  address,  and  deposited  in  the 
United  States  postoffice  with  the  postage  thereon  prepaid,  within  two 
days  after  the  filing  of  such  petition  or  account;  or  personal  service  of 
such  notices  may  be  made  on  such  heir,  devisee,  or  legatee,  or  his  at- 
torney, within  said  two  days  and  such  personal  service  shall  be  equiva- 
lent to  such  deposit  in  the  postoffice,  and  proof  of  mailing  or  of  per- 
sonal service  must  be  filed  with  the  clerk  before  the  hearing  of  such 
petition  or  account.  If  upon  the  hearing  it  shall  appear  to  the  satis- 
faction of  the  court  that  the  said  notice  has  been  regularly  given,  the 
court  shall  so  find  in  its  order  or  judgment  and  such  judgment  shall  be 
final  and  conclusive  upon  all  persons.  (In  effect  sixty  days  from  and 
after  April  17,  1909.^ 
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h.    Appraisers  aad  AppraisemenK 

Boss  on  Probate,  p.  415,  sec  t93. 

CaL  O.  O.  P.  1444:  To  make  the  appraisement,  the  court,  or  a  judge 
thereof,  must  appoint  three  disinterested  persons  (any  two  of  them 
may  act),  who  are  entitled  to  receive  a  reasonable  compensation  for 
their  aeryices,  not  to  exceed  $5.00  per  day,  to  be  allowed  by  the 
court  or  judge;  [provided  that  where  it  appears  by  the  affidavit  of 
the  administrator  or  executor  that,  in  his  judgment,  the  estate  is 
worth  less  than  one  thousand  five  hundred  dollars,  the  court  may 
appoint  one  appraiser  to  make  the  appraisement  of  such  estate].  The 
appraisers  [or  appraiser]  must,  with  the  inventory,  file  a  verified 
account  of  their  [or  his]  services  and  disbursements.  If  any  part 
of  the  estate  is  in  any  other  county  than  that  in  which  letters  issued, 
[an  appraiser  or]  appraisers  thereof  may  be  appointed,  either  by  the 
court  or  judge  having  jurisdiction  of  the  estate,  or  by  the  court  or 
judge  of  such  other  county,  on  request  of  the  court  or  judge  having 
jurisdiction.  No  clerk  or  deputy,  nor  any  person  related  by  con- 
sanguinity  or  affinity  to  or  connected  by  marriage  [with,  or  being  a 
partner  or  employee  of]  the  judge  of  the  court,  shall  be  appointed  or 
shaU  be  competent  to  act  as  appraiser  in  any  estate,  or  matter  or 
proceeding  pending  before  such  judge  or  in  said  court.  (In  effect 
sixty  days  from  and  after  April  21,  1909.) 
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1    Bzemptions  to  Snrvlylng  Family. 

Boss  on  Probate,  p,  463,  see.  313. 

OaL  O.  O.  P.  1465:  Upon  the  return  of  the  inventory,  or  at  any 
subsequent  time  during  the  administration,  the  court  may  on  petition 
therefor,  set  apart  for  the  use  of  the  surviving  husband  or  wife,  or, 
in  case  of  his  or  her  death,  to  the  minor  children  of  the  decedent, 
all  the  property  exempt  from  execution,  including  the  homestead 
selected,  designated,  and  recorded;  provided  such  homestead  was 
selected  from  the  common  property,  or  from  the  separate  property, 
of  the  persons  selecting  or  joining  in  the  selection  of  the  same.  If 
none  has  been  selected,  designated  and  recorded,  or  in  case  the  home- 
stead was  selected  by  the  survivor  out  of  the  separate  property  of 
the  decedent,  the  decedent  not  having  joined  therein,  the  court  must 
select,  designate  and  set  apart,  and  cause  to  be  recorded,  a  homestead 
for  the  use  of  the  surviving  husband  or  wife  and  the  minor  children; 
or  if  there  be  no  surviving  husband  or  wife,  then  for  the  use  of  the 
minor  children,  in  the  manner  provided  in  article  2  of  this  chapter, 
out  of  the  common  property,  or  if  there  be  no  common  property, 
then  out  of  the  real  estate  belonging  to  the  decedent.  (In  effect  sixty 
days  from  and  after  March  20,  1909.) 

CaL  O.  O.  P.  1465a:  When  the  petition  mentioned  in  the  preceding 
section  is  filed  the  clerk  of  the  court  must  set  the  petition  for  hearing 
by  the  court  and  give  notice  thereof  by  causing  notices  to  be  posted 
in  at  least  three  public  places  in  the  county,  one  of  which  must  be  at 
the  place  where  the  court  is  held,  containing  the  name  of  the  de- 
cedent, the  name  of  the  petitioner,  the  nature  of  the  application  and 
the  time  at  which  the  same  will  be  heard.  Such  notice  must  be  given 
at  least  ten  days  before  the  hearing,  and  a  copy  thereof  must  be 
mailed  at  least  ten  days  before  the  day  appointed  for  the  hearing  to 
the  executor  or  administrator,  if  he  be  not  the  petitioner,  and  to  any 
person  named  as  co-executor  or  co-administrator  not  petitioning,  ad- 
dressed to  them  at  their  places  of  residence,  if  known,  and  if  not 
known,  then  to  the  county  seat  of  the  county  where  the  proceedings 
are  pending.  Proof  of  such  posting  and  mailing  must  be  made  at  the 
hearing.    (In  effect  sixty  days  from  and  after  March  20,  1909.) 

J.    Limitation  of  Actions  on  Bejected  Olaima. 

Boas  on  Probate,  p.  649,  sec,  344, 

OaL  O.  O.  P.  1498:  When  a  claim  is  rejected  either  by  the  executor 
or  administrator,  or  a  judge  of  the  superior  court,  [written  notice 
of  such  rejection  shall  be  given  by  the  executor  or  administrator  to 
the  holder  of  such  claim  or  to  the  person  presenting  the  same  and] 
the  holder  must  bring  suit  in  the  proper  court  against  the  executor 
or  administrator  within  three  months  after  the  date  of  service  of 
such  notice  if  the  claim  be  then  due,  or  within  two  months  after  it 
becomes  due,  otherwise  the  claim  shall  be  forever  barred.  (In  effect 
■ixty  days  from  and  after  March  6, 1909.) 
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k.    Sale  of  Boal  Estate — Contract  witb  Agant^ 
Boss  on  Probate,  p.  €40, 

OaL  C.  O.  P.  1559  (New):  In  any  order  of  sale  of  real  estate  or 
subsequent  to  making  any  such  order  the  court  may  authorize  any 
executor  or  administrator  to  enter  into  a  contract  with  any  bona  fide 
real  estate  agent  to  secure  a  purchaser  providing  for  the  payment  by 
the  estate  to  said  agent  of  a  commission,  the  amount  of  which  shall 
be  specified,  payable  out  of  the  proceeds  of  any  such  sale.  If  a  sale 
to  a  purchaser  obtained  by  such  agent  is  returned  to  the  court  for 
confirmation  and  said  sale  be  confirmed  to  such  purchaser,  such 
contract  shall  be  binding  and  valid  as  against  the  estate. 

By  the  execution  of  any  such  contract  no  personal  liability  shall 
attach  to  the  executor  or  administrator,  and  no  liability  of  any  kind 
shall  be  incurred  by  the  estate  unless  an  actual  sale  is  made  and 
confirmed  and  unless  such  contract  be  by  the  court  first  authorized. 
(In  effect  sixty  days  from  and  after  March  10,  1909.) 


L    Mortgage  of  Beal  Estate. 

Boss  on  Probate,  p,  685,  see.  440, 

Cal.  C.  O.  P.  1577:  Whenever,  in  any  estate  now  being  administered, 
or  that  may  hereafter  be  administered,  it  shall  appear  to  the  superior 
court,  or  a  judge  thereof,  to  be  for  the  advantage  of  the  estate  to 
raise  money  upon  a  note  or  notes  to  be  secured  by  a  mortgage  of  the 
real  property  of  any  decedent,  or  of  a  minor,  or  an  incompetent 
person,  or  any  part  thereof,  or  to  make  a  lease  of  said  realty,  or  any 
part  thereof,  [or  to  agree  to  sell  a  claim,  or  mining  claims,  or  real 
property  worked  as  a  mine],  the  court  or  judge,  as  often  as  occasion 
therefor  shall  arise  in  the  administration  of  any  estate,  may  on 
a  petition,  notice,  and  hearing  as  provided  in  this  article,  authorize, 
empower  and  direct  the  executor  or  administrator,  or  guardian  of  such 
minor  or  incompetent  person,  to  mortgage  such  real  estate,  or  any 
part  thereof,  and  to  execute  a  note  or  notes  to  be  secured  by  such 
mortgage,  or  to  lease  such  real  estate,  or  any  part  thereof,  [or  to 
enter  into  an  agreement  to  sell  such  real  estate,  or  any  part  thereof]. 
(In  efifect  sixty  days  from  and  after  March  19,  1909.) 
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n.    Lease  of  Real  Estate. 
Boss  on  Probate,  p.  696,  sec.  440* 

OaL  O.  O.  P.  1579:  To  obtain  an  order  to  lease  the  realty,  the 
proceediogs  to  be  taken  and  the  effect  thereof  shall  be  as  follows: 

First.  The  executor,  administrator,  guardian  of  a  minor  or  an  in- 
competent person,  or  any  person  interested  in  the  estates  of  snch 
decedents,  minors  or  incompetent  persons,  must  file  a  Yerified  petition 
showing: 

[a.]  The  advantage  or  advantages  that  may  aeenie  to  the  estate 
from  giving  a  lease. 

[b.]  A  general  description  of  the  property  proposed  to  be  leased. 

[e.]  The  term,  rental,  and  general  conditions  of  the  proposed  lease. 

[d.]  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the 
heirs  of  the  deceased,  or  of  the  minor,  or  of  the  incompetent  person, 
so  far  as  known  to  the  petitioner. 

Second.  Order  of  Court  to  Show  Cause.  Upon  filing  snch  petition 
an  order  shall  be  made  by  the  court  or  judge  requiring  all  persons 
interested  in  the  estate  to  appear  before  the  court  or  judge,  at  ft 
time  and  place  specified,  not  less  than  two  nor  more  than  four  weeke 
thereafter,  then  and  there  to  show  cause  why  the  realty  (briefly 
indicating  it)  should  not  be  leased  for  the  period  (stating  it),  at  the 
rental  mentioned  in  the  petition  (stating  it),  and  referring  to  the 
petition  on  file  for  further  particulars. 

Third.  Service  of  Order.  The  order  to  show  cause  may  be  person- 
ally served  on  the  persons  interested  in  the  estate  at  least  ten  days 
before  the  time  appointed  for  hearing  the  petition,  or  it  may  be  pub- 
lished for  two  successive  weeks  in  a  newspaper  of  general  circulation 
in  the  county. 

Fourth.  Hearing;  Witnesses;  Appraisers,  Minimum  Bental.  At  the 
time  and  place  appointed  to  show  cause,  or  at  such  other  time  and 
place  to  which  the  hearing  may  be  postponed  (the  power  to  make  all 
needful  postponements  being  hereby  vested  in  the  court  or  judge),  the 
court  or  judge  having  first  received  satisfactory  proof  of  personal 
service  or  publication  of  the  order  to  show  cause,  must  proceed  to 
hear  the  petition,  and  any  objection  that  may  have  been  filed  or 
presented  thereto.  Upon  such  hearing  witnesses  may  be  compelled  to 
attend  and  testify  in  the  same  manner  and  with  like  effect  as  in  other 
cases,  and  the  court  may,  in  its  discretion,  appoint  one  or  more,  not 
exceeding  three,  disinterested  persons  to  appraise  the  rental  value  of 
the  premises,  and  direct  that  a  reasonable  compensation  for  the 
services,  not  exceeding  five  dollars  per  day,  be  paid  by  the  estate.  If, 
after  a  full  hearing,  the  court  or  judge  is  satisfied  that  it  will  be  for 
the  advantage  of  the  estate  to  lease  the  whole  or  any  portion  of  the 
real  estate,  an  order  must  be  made  authorizing,  empowering  and 
directing  the  executor,  administrator,  or  the  guardian,  to  make  such 
lease.  The  order  may  prescribe  the  minimum  rental  or  royalty  to  be 
received  for  the  premises,  and  the  period  of  the  lease,  which  must 
in  no  case  be  longer  than  for  ten  years,  and  may  prescribe  the  other 
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terms  and  conditions  of  such  lease;  provided  that,  for  the  purpose 
of  exploiting  for  minerals,  or  mineral  oils  or  petroleum  and  extracting 
minerals  therefrom,  the  period  of  the  lease  may  be  for  twenty  years. 

Fifth.  Conditions  of  Lease.  After  the  making  of  the  order  to 
lease,  the  executor,  administrator,  or  guardian  of  a  minor  or  of  an 
incompetent  person,  shall  execute,  acknowledge,  and  deliver  a  lease 
of  the  premises  for  the  term  and  period  and  with  the  conditions 
specified  in  the  order,  setting  forth  in  the  lease  that  it  la  made  by 
authority  of  the  order,  and  giving  the  date  of  such  order.  A  certified 
copy  of  the  order  shall  be  recorded  in  the  office  of  the  county  recorder 
of  every  county  in  which  the  leased  land  or  any  portion  thereof  lies. 

Sixth.  Effect  of  Lease;  Errors  and  Omissions.  Every  lease  so  made 
shall  be  effectual  to  demise  and  let,  at  the  rent,  for  the  term,  and 
upon  the  conditions  therein  prescribed,  the  premises  described  therein. 
Jurisdiction  of  the  court  to  administer  the  estate  of  the  decedent,  the 
minor,  or  of  the  incompetent  person  shall  be  effectual  to  vest  such 
court  and  judge  with  jurisdiction  to  make  the  order  for  the  lease,  and 
such  jurisdiction  shall  conclusively  inure  to  the  benefit  of  the  lessee, 
his  heirs  and  assigns.  No  omission,  error,  or  irregularity  in  the  pro- 
ceedings shall  impair  or  invalidate  the  same,  or  the  lease  made  in 
pursuance  thereof.  (In  effect  sixty  days  from  and  after  March  19, 
1909.) 

OaL  O.  O.  P.  1680  (New):  To  obtain  an  order  to  enter  into  an 
agreement  for  the  sale  of  a  mining  claim,  or  claims,  or  real  property, 
worked  as  a  mine,  the  proceedings  to  be  taken  and  the  effect  thereof 
shall  be  as  follows: 

First.  The  executor,  administrator,  guardian  of  a  minor,  or  of  an 
incompetent  person,  or  any  person  interested  in  the  estate  of  such 
decedents,  minors,  or  incompetent  persons,  may  file  a  verified  petition 
showing: 

1.  The  advantage  or  advantages  that  may  accrue  to  the  estate  from 
entering  into  such  an  agreement. 

2.  A  general  description  of  the  property  affected  by  said  agreement. 

3.  The  terms  and  general  conditions  of  the  proposed  agreement. 

4.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs 
of  the  deceased,  or  of  the  minor,  or  of  the  incompetent  person,  so  far 
as  known  to  the  petitioner. 

Second.  Upon  filing  such  petition  an  order  shall  be  made  by  the 
court  or  judge  requiring  aU  persons  interested  in  the  estate  to  appear 
before  the  court  or  judge,  at  a  time  and  place  specified,  not  less  than 
two  or  more  than  four  weeks  thereafter,  then  and  there  to  show  cause 
why  an  agreement  for  the  sale  of  the  realty  should  not  be  made,  and 
referring  to  the  petition  on  fUe  for  further  particulars. 

Third.  The  order  to  show  cause  must  be  personally  served  on  the 
persons  interested  in  the  estate  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  it  may  be  published  for  four 
successive  weeks  in  a  newspaper  of  general  circulation  in  the  county 
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if  tbere  be  one,  and  if  there  is  none  then  in  some  newspaper  of  general 
eirculation  in  the  county. 

Fourth.  At  the  time  and  plaee  appointed  to  show  eanee,  or  at  eneh 
other  time  and  place  to  which  the  hearing  may  be  pectponed  the 
power  to  make  all  needfnl  postponements  being  hereby  vested  in  the 
court  or  jury,  the  court  or  judge  having  first  received  satisfactory 
proof  of  personal  service  or  publication  of  the  order  to  show  cause, 
must  proceed  to  hear  the  petition,  and  any  objections  that  may  have 
been  filed  or  presented  thereto.  If,  after  a  full  hearing,  the  court  or 
judge  is  satisfied  that  it  will  be  for  the  advantage  of  the  estate  to 
enter  into  the  proposed  agreement  for  the  sale  of  the  mines  or  real 
estate,  an  order  must  be  made  authorizing,  empowering  and  directing 
the  executor,  administrator  or  the  guardian  to  make  such  agreement. 
The  order  may  prescribe  the  terms  and  conditions  of  such  agreement. 

Fifth.  After  the  making  of  the  order  to  enter  into  said  agreement, 
the  executor,  administrator  or  guardian  of  a  minor  or  of  an  in- 
competent person  shall  execute,  acknowledge  and  deliver  an  agreement 
containing  the  conditions  specified  in  the  order,  setting  forth  in  the 
agreement  that  it  is  made  by  authority  of  the  order,  and  giving  the 
date  of  such  order.  A  certified  copy  of  the  order  shall  be  recorded 
in  the  office  of  the  county  recorder  of  every  county  in  which  the 
land  affected  by  the  agreement  or  any  portion  thereof  is  situated.  (In 
effect  sixty  days  from  and  after  March  19,  1909.) 


n.    Contract  of  Decedent  to  Oonvey — ^Performance  by  Executor. 

Bom  on  Prolate,  p.  751,  sec,  471, 

Or.  Stats.:  If  any  deceased  person  was  at  the  time  of  his  death  a 
party  to  a  bond  for  a  deed  or  other  enforceable  contract  requiring 
said  deceased  to  convey  real  estate,  the  interest  and  title  of  said 
deceased  may  be  conveyed  by  his  executor  or  administrator,  upon  full 
compliance  with  the  terms  and  conditions  of  such  bond  or  contract 
by  the  other  party  thereto,  and  a  deed  so  made  shall  transfer  the 
same  title  as  though  made  by  such  deceased  if  living.  Such  convey- 
ance shall  be  made  upon  report  to  the  county  judge  of  the  county 
in  which  the  estate  of  such  deceased  person  is  being  administered, 
showing  that  all  the  terms  and  conditions  of  said  bond  or  contract 
have  been  met  so  as  to  entitle  the  other  party  thereto  to  a  conveyance, 
and  said  county  judge  shall,  if  satisfied  therewith,  thereupon  make 
an  order  authorizing  and  directing  the  execution  and  delivery  of  the 
requisite  deed  to  the  proper  parties.  (Filed  with  See.  of  State, 
Feb.  23,  1909:  Or.  Stats.  1909,  p.  187.) 
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Ow    Cknnpensation  of  Ezecnton  and  Admlnistraton. 

Boss  on  Frohate,  p.  7S4,  see.  49U 

OaL  O.  O.  P.  1618:  When  no  compensation  is  provided  by  the  will, 
er  the  executor  renounces  all  claim  thereto,  he  must  be  allowed  com- 
missions upon  the  amount  of  estate  accounted  for  by  him,  as  follows: 
for  the  first  thousand  dollars,  at  the  rate  of  seven  per  cent;  for  the 
next  nine  thousand  dollars,  at  the  rate  of  four  per  cent;  for  the  next 
ten  thousand  dollars,  at  the  rate  of  three  per  cent;  for  the  next  thirty 
thousand  dollars,  at  the  rate  of  two  per  cent;  for  the  next  fifty 
thousand  dollars,  at  the  rate  of  one  per  cent;  and  for  all  above  one 
hundred  thousand  dollars,  at  the  rate  of  one-half  of  one  per  cent. 
If  there  are  two  or  more  executors  the  compensation  shall  be  appor- 
tioned among  them  by  the  court  according  to  the  services  actually 
rendered  by  them  respectively.  The  same  commissions  shall  be  allowed 
to  administrators.  In  all  cases,  such  further  allowance  may  be  made 
as  the  court  may  deem  just  and  reasonable  for  any  extraordinary 
service,  but  the  total  amount  of  such  extra  allowance  must  not  exceed 
one-half  the  amount  of  commissions  allowed  by  this  section.  Where 
the  property  of  the  estate  is  distributed  in  kind,  and  involves  no  labor 
beyond  the  custody  and  distribution  of  the  same,  the  commission 
shall  be  computed  on  all  the  estate  above  the  value  of  twenty  thousand 
dollars,  at  one-half  of  the  rates  fixed  in  this  section.  Public  ad- 
ministrators shall  receive  the  same  compensation  and  allowances  as 
are  allowed  in  this  title  to  other  administrators.  All  contracts  be- 
tween an  executor  or  administrator  and  an  heir,  devisee  or  legatee, 
for  a  higher  compensation  than  that  allowed  by  this  section,  shall  be 
void.     (In  effect  sixty  days  from  and  after  March  10,  1909.) 

N.  D.  Bev.  Od.  8184:  When  no  compensation  is  provided  by  the 
will  or  the  executor  renounces  all  claim  thereto,  he  must  be  allowed 
commissions  on  the  amount  of  the  whole  estate  accounted  for  by  him, 
excluding  all  property  not  ranked  as  assets,  as  follows:  For  the  first 
ene  thousand  dollars,  at  the  rate  of  five  per  cent;  for  all  above  that 
sum  and  not  exceeding  five  thousand  dollars,  at  the  rate  of  two  per 
cent;  for  all  above  that  sum  at  the  rate  of  one  per  cent;  and  the 
same  commissions  shall  be  allowed  administrators.  In  all  cases  such 
further  allowance  may  be  made  as  the  county  court  may  deem  just 
and  reasonable  for  any  extraordinary  service.  The  total  amount  of 
such  allowance  must  not  exceed  the  amount  of  commissions  allowed 
by  this  section.     (Approved  March  16,  1909;  Stats.  1909,  p.  125.) 

8.  D.  Pr.  Cd.  271:  When  no  compensation  is  provided  by  will  or 
the  executor  renounces  all  claim  thereto,  he  must  be  allowed  com- 
missions upon  the  amount  of  the  whole  estate  accounted  for  by  him, 
excluding  all  property  not  ranked  as  assets  and  all  real  property  not 
sold  for  the  payment  of  debts,  or  otherwise  by  order  of  court,  as 
follows:  On  the  first  one  thousand  dollars  at  the  rate  of  five  per  cent; 
on  all  sums  in  excess  of  one  thousand  and  under  five  thousand  doUan 
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mt  tbe  rata  of  fonr  per  cent;  on  all  sums  in  extern  of  fiye  tbonaand 
dollars  at  the  rate  of  two  and  one-half  per  eent.  Provided,  that  in 
eases  where  the  estate  shall  consist  wholly  of  property  not  ranked 
as  assets  or  real  property  not  sold  by  order  of  court,  or  both,  the 
executor  shall  receive  a  just  and  reasonable  compensation  for  the 
services  performed,  to  be  fixed  by  the  court.  Administrators  shall  be 
allowed  the  same  commissions  and  compensation  as  ia  allowed  executors 
for  like  services. 

All  acts  or  parts  of  acts  in  conflict  with  the  provisions  of  this  act 
are  hereby  repealed.     (Approved  Feb.  16,  1900;  &  D.  Stati.  1000, 
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1^    AllowaiiM  for  Attorney  Fees. 

Sosi  on  Probate,  p.  7€i,  9eo,  499. 

Oal  O.  O.  P.  1619:  [Attorneys  for  executors  and  administrators 
shall  be  allowed  out  of  the  estate  as]  fees  for  conducting  the  ordinary 
probate  proceedings  the  same  amounts  as  are  allowed  by  the  last 
section  as  compensation  for  executors  and  administrators  for  their 
•wn  services.  In  all  eases  such  further  allowance  may  be  made  as  the 
court  may  deem  just  and  reasonable  for  any  extraordinary  services, 
such  as  sales  or  mortgages  of  real  estate,  contested  or  litigated  claims 
against  the  estate,  litigation  in  regard  to  the  property  of  the  estate, 
and  such  other  litigation  as  may  be  necessary  for  the  executor  or  ad- 
ministrator to  prosecute  or  defend.  (In  effect  sixty  days  from  and 
after  April  19,  1909.) 


Q.    Payment  of  Legacies  and  IMstribntion  of  Estate. 

Bos9  on  Probate,  p.  81S,  eee.  St6. 

Or.  B.  II  O.  Od.  1220:  If  all  the  charges  and  claims  shall  have  been 
satisfied  upon  the  first  distribution  of  the  assets,  or  as  soon  thereafter 
as  they  may  be,  the  court  or  judge  thereof  shall  direct  the  payment 
of  legacies  and  the  distribution  of  the  remaining  proceeds  of  the 
personal  property  among  the  heirs  or  other  persons  entitled  thereto. 
If  upon  such  distribution  any  heir  or  devisee,  or  other  person,  entitled 
to  any  of  such  proceeds  shall  fail  to  apply  for  his  or  her  portion  of 
said  proceeds,  for  a  period  of  three  months  after  the  making  and 
entering  of  an  order  of  distribution  by  the  court  having  probate  juris- 
dietion  of  the  estate,  such  court  may,  at  any  time  thereafter  upon  a 
showing  to  that  effect  being  made,  by  the  executor  or  administrator, 
make  an  order  directing  such  executor  or  administrator  to  pay  the 
portion  which  such  person  is  entitled  to  receive  to  the  county  treasurer 
of  the  county,  who  shall  keep  the  same  in  a  special  fund,  subject  to 
the  further  order  of  said  court,  for  the  payment  of  it  to  the  person 
entitled  to  receive  it,  upon  application  therefor,  and  if  no  such  order 
be  made,  and  the  same  be  not  applied  for  by  the  person  entitled  to 
receive  it,  for  a  period  of  one  year  from  the  date  when  said  treasurer 
shall  receive  it,  said  sum  shall  be  paid  by  said  county  treasurer  to 
the  state  treasurer,  who  shaU  place  it  in  the  escheat  fund  of  the  state. 
The  person  entitled  thereto  may  thereafter  and  within  ten  years  from 
the  date  of  the  payment  thereof  to  the  state  treasurer,  apply  for  and 
recover  same  in  the  same  manner  and  upon  the  same  terms  and  con- 
ditions as  is  provided  for  the  recovery  of  escheat  funds  by  Chapter  10 
of  Title  "yr^TTT  of  Bellinger  and  Cotton's  Annotated  Codes  and  Statutes 
of  Oregon.     (Filed  with  See.  of  SUte,  Feb.  9,  1909;  Or.  Stats.  1909, 

p.  68.) 

Prob.  fiNipp.- 
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r«    Partition  or  XMstribiition  of  Estate  to  QrantaaiL 

Rom  on  Probate,  p.  867,  ieo.  656, 

OaL  O.  O.  P.  1678:  Partition  or  distribution  of  the  estate  may  be 
made  as  provided  in  this  chapter,  although  some  of  the  original  heirs, 
legatees,  or  deyisees  may  have  conveyed  their  shares  to  other  persons, 
and  such  shares  must  be  assigned  to  the  person  holding  the  same,  in 
the  same  manner  as  they  otherwise  would  have  been  to  such  heirs, 
legateeS|  or  devisees.  (In  effect  sixty  days  from  and  after  April  10, 
1909.) 


1.    JnrlBdictioxi  of  Oonrt  over  Tnisti  after  Distrfbntloo. 

Bo89  on  Frobaie,  p,  885,  ieo.  675. 

OaL  O.  O.  P.  1699:  Where  any  trust  has  been  created  by  or  under 
any  will  to  continue  after  distribution,  the  superior  court  shall  not 
lose  jurisdiction  of  the  estate  by  final  distribution,  but  shall  retain 
jurisdiction  thereof  for  the  purpose  of  the  settlement  of  accounts  under 
the  trusts.  And  any  trustee  created  by  any  will,  or  appointed  to  exe- 
cute any  trust  created  by  any  will,  may,  from  time  to  time,  pending  the 
execution  of  his  trust,  or  may,  at  the  termination  thereof,  render  and 
pray  for  the  settlement  of  his  accounts  as  such  trustee,  before  the 
superior  court  in  which  the  will  was  probated,  and  in  the  manner 
provided  for  the  settlement  of  the  accounts  of  executors  and  ad- 
ministrators. The  trustee,  or,  in  case  of  his  death,  his  legal  repre- 
sentatives, shall,  for  that  purpose,  present  to  the  court  his  verified 
petition,  setting  forth  his  accounts  in  detail,  with  a  report  showing 
condition  of  trust  estate,  together  with  a  verified  statement  of  said 
trustee,  giving  the  names  and  postoffice  addresses,  if  known,  of  the 
cestui  que  trust,  and  upon  the  filing  thereof,  the  [clerk  shall]  fix  a 
day  for  the  hearing,  and  give  notice  thereof  of  not  less  than  ten  days, 
by  causing  notices  to  be  posted  in  at  least  three  public  places  in  the 
county,  setting  forth  the  name  of  the  trust  estate,  the  trustee,  and  the 
day  appointed  for  the  settlement  of  the  account.  The  court,  or  a 
judge  thereof,  may  order  such  further  notice  to  be  given  as  may  be 
proper.  Such  trustee  may,  in  the  discretion  of  the  court,  upon  applica- 
tion of  any  beneficiary  of  the  trust,  or  the  guardian  of  such  beneficiary, 
be  ordered  to  appear  and  render  his  account,  after  being  cited  by 
service  of  citation,  as  provided  for  the  service  of  summons  in  civil 
cases,  and  such  application  shall  not  be  denied  where  no  account  has 
been  rendered  to  the  court  within  six  months  prior  to  such  applica- 
tion. Upon  the  filing  of  the  account  so  ordered,  the  same  proceedings 
for  the  hearing  and  settlement  thereof  shall  be  had  as  hereinabove 
provided.    (In  effect  sixty  days  from  and  after  March  20,  1909.) 


Amendments  to  Pbobatb  Statutes.  133 

t.    Public  Administrator. 
Boss  on  Prohaie,  pp,  918-934,  sees.  600-6t0, 

Mont.  Stats.:  Whenever  any  person  dies  in  any  county  of  this 
state,  and  no  administrator  has  been  appointed  to  take  charge  of  his 
estate,  the  public  administrator  of  such  county,  prior  to  the  issuance 
of  letters  of  administration  to  him,  shall  have  authority  to  maks  a 
written  demand  upon  any  person,  firm,  bank  or  corporation,  which 
he  believes  holds  or  has  in  their  possession  or  control  any  money, 
evidence  of  Indebtedness,  or  other  personal  property,  or  which  owes 
to  such  deceased  person  any  money,  to  furnish  to  him  a  written 
statement,  under  oath,  showing  the  amount  of  money,  or  the  evidence 
of  indebtedness,  or  personal  property  of  such  deceased  person  held 
by  them,  fully  describing  the  same,  and  the  total  sums  of  money, 
if  any,  due  from  them  to  such  deceased  person.  Upon  receipt  of 
such  written  demand  the  person,  firm,  bank  or  corporation  receiving 
the  same  shall  immediately  furnish,  under  oath,  to  such  public  ad- 
ministrator said  statement. 

Any  person,  firm,  bank  or  corporation,  or  officer,  agent  or  employee 
thereof  refusing  upon  demand,  to  furnish  the  statement,  as  required 
by  Section  1  of  this  Act,  shall  be  guilty  of  a  misdemeanor. 

If  the  statement  or  statements  furnished  the  public  administrator 
in  accordance  with  the  provisions  of  Section  1  of  this  Act  show  that 
the  aggregate  market  value  of  the  estate  of  such  deceased  person 
is  less  than  two  hundred  ($200.00)  dollars,  then  upon  demand  of  the 
public  administrator  the  person,  firm,  bank  or  corporation  holding, 
controlling  or  owning  the  same,  or  any  part  thereof,  shall  turn  over, 
endorse  or  surrender  the  same  to  such  public  administrator  at  once, 
without  the  issuance  of  letters  of  administration  to  him.  The  public 
administrator  shall,  upon  receipt  of  the  money,  evidence  of  indebted- 
ness or  other  personal  property,  issue  a  receipt  to  the  person,  firm, 
bank  or  corporation  delivering  the  same  to  him,  fully  describing  the 
property  received.  Such  receipt,  signed  by  the  public  administrator, 
shall  fully  discharge  the  person,  firm,  bank  or  corporation  receiving 
the  same  from  all  further  liability  to  the  estate  of  said  deceased 
person,  to  the  amount  of  money  or  for  the  property  set  out  in  said 
receipt. 

Upon  the  receipt  of  money,  evidence  of  indebtedness  or  other  prop- 
erty, as  provided  in  this  Act,  the  public  administrator  shall  proceed  at 
once  to  the  settlement  of  the  estate  of  the  decedent,  in  the  same  man- 
ner, and  shall  have  the  same  power  and  authority  as  in  estates  where 
letters  of  administration  have  been  issued  to  him;  provided,  that  upon 
ten  days'  notice  by  posting  in  three  public  places  in  the  county,  he  may 
sell  at  public  auction  the  personal  property  received  by  him  without 
procuring  an  order  of  court  authorizing  such  sale,  and  that  upon  the 
presentation  of  claims  against  the  estate,  duly  itemized  and  verified 
by  the  claimant,  the  public  administrator  upon  approval  thereof  may 
pay  the  same  without  having  the  approval  of  the  court. 
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Upon  the  settlement  of  the  estate,  the  publie  administrator  must, 
within  thirty  days,  make  a  full  report,  under  oath,  showing  all  money 
and  property  received  by  him,  from  whom  received,  and  all  disburse- 
ments made,  and  the  purposes  thereof,  and  file  the  same  in  the  office 
of  the  clerk  of  the  district  court  of  his  county. 

Upon  the  filing  of  such  report  the  clerk  of  the  court  must  make  an 
order  fixing  a  day  for  the  hearing  of  the  report,  giving  notice  thereof 
by  the  posting  of  notices  in  three  public  places  in  the  county  for  a 
period  of  ten  days  before  the  date  of  hearing,  at  which  hearing  any 
and  all  persons  interested  therein  may  appear  and  object  to  such  re- 
port, or  to  any  of  the  matters  contained  therein. 

Upon  such  hearing  the  court  may  make  such  orders  with  reference 
to  such  report  as  may  be  necessary  and  proper. 

The  public  administrator  shall  receive  aa  full  compensation  for  his 
services,  including  attorneys'  fees,  a  commission  of  fifteen  per  cent  of 
the  total  amount  of  money  received  by  him  in  any  estate  provided  for 
in  this  Act;  provided,  that  in  no  ease  shall  the  compensation  be  less 
than  Itve  ($5.00)  dollars. 

All  Acts  and  parts  of  Acts  in  conflict  herewith  are  hereby  re- 
pealed. (In  force  from  and  after  approvaL  Approved  March  10, 
1909;  Mont.  Stata.  1909,  p.  199.) 
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«•    Notice  of  Proceedings  In  Ouardianslilp. 
Boss  on  Probate,  p.  966. 

Oal.  O.  O.  P.  1761  (New) :  At  any  time  after  the  iaatiaxice  of  letteri 
of  guardianship  upon  the  estate  of  any  minor,  insane  or  incompetent 
person,  any  relative  of  the  ward,  or  the  attorney  for  sueh  relative,  may 
serve  upon  the  guardian,  or  upon  the  attorney  for  the  guardian,  and 
file  with  the  clerk  of  the  court  wherein  administration  of  such  ward's 
estate  is  pending,  a  written  request,  stating  that  he  desires  special 
notice  of  any  or  all  of  the  following  mentioned  matters,  steps  or  pro- 
ceedings in  the  administration  of  said  estate,  to  wit: 

1.  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any  property 
of  the  ward's  estate. 

2.  Filing  of  accounts. 

3.  Filing  of  application  for  removal  of  ward's  property  to  any  for- 
eign jurisdiction. 

4.  Filing  of  petitions  for  partition  of  any  property  of  the  ward's 
estate. 

5.  Proceedings  for  removal,  suspension  or  discharge  of  the  guardian, 
or  final  determination  of  the  guardianship. 

Such  request  shall  state  the  postof&ce  address  of  sueh  relative,  or  his 
attorney,  and  thereafter  a  brief  notice  of  the  filing  of  any  of  such 
petitions,  applications,  or  accounts,  or  proceedings,  except  petitions  for 
sale  of  perishable  property,  or  other  personal  property  which  will  incur 
expense  or  loss  by  keeping,  shall  be  addressed  to  such  relative,  or  his 
attorney,  at  his  stated  postoffice  address,  and  deposited  in  the  United 
States  postoffice  with  the  postage  thereon  prepaid,  within  two  days 
after  the  filing  of  such  petition,  account,  application,  or  the  commence- 
ment of  such  proceeding;  or  personal  service  of  such  notices  may  be 
made  on  such  relative,  or  his  attorney,  within  said  two  days,  and  such 
personal  service  shall  be  equivalent  to  such  deposit  in  the  postoffice, 
and  proof  of  mailing  or  of  personal  service  must  be  filed  with  the  clerk 
before  the  hearing  of  any  such  matter.  If,  upon  the  hearing  it  shall 
appear  to  the  satisfaction  of  the  court  that  the  said  notice  has  been 
regularly  given,  the  court  shall  so  find  in  its  order  or  judgment,  and 
such  judgment  shall  be  final  and  conclusive  upon  all  persons.  (In 
effect  sixty  days  from  and  after  March  10,  1909.) 
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▼•    Petltioii  for  Qqardlaiwlrtp  and  Notice  Sli«feof . 

So9$  on  Probate,  p,  9€7,  iee,  666, 

Oil.  O.  O.  P.  1763:  When  it  is  represented  to  the  superior  eonrt,  or 
a  judge  thereof,  upon  verified  petition  of  any  relative  or  friend,  that 
any  person  is  insane,  or  from  any  cause  mentally  incompetent  to 
manage  his  property,  such  court  or  judge  must  cause  a  notice  to  be 
given  to  the  supposed  insane  or  incompetent  person  of  the  time  and 
place  of  hearing  the  case,  not  less  than  five  days  before  the  time  so 
appointed,  and  such  person,  if  able  to  attend,  must  be  produced  on  the 
hearing^  provided  that  when  such  person  is  a  patient  at  a  state  hos- 
pital in  this  state,  the  certificate  of  the  medical  superintendent  or  act- 
ing medical  superintendent  of  such  state  hospital,  to  the  effect  that 
such  patient  is  unable  to  attend  on  the  hearing  shall  be  prima  facie 
evidence  of  such  fact.  (In  effect  sixty  days  from  and  after  March  13, 
1909.) 

Wash.  Stats.:  When  a  petition  is  presented  to  the  superior  court 
verified  by  the  petitioner,  and  showing  that  a  person,  resident  of  the 
county  where  the  petition  is  filed,  is  a  minor,  or  is  insane,  or  mentally 
incompetent,  and  that  such  person  has  property  needing  care  and  atten- 
tion and  praying  for  the  appointment  of  a  guardian  for  such  minor, 
insane  or  mentally  incompetent  person's  property,  the  court  shall 
thereupon  make  an  order  setting  a  time  for  the  hearing  on  said  peti- 
tion, and  directing  the  clerk  of  the  court  to  issue  a  notice  stating  that 
such  a  petition  has  been  filed,  and  the  time  and  place  of  the  hearing 
thereon  and  stating  that  all  persons  interested  shall  appear  at  the  time 
and  place  of  the  hearing  and  show  cause  if  any  there  be,  why  a 
guardian  should  not  be  appointed  for  the  estate  of  such  minor,  insane, 
or  mentally  incompetent  person.  The  notice  of  the  hearing  shall  be 
served  upon  such  minor  personally  if  over  fourteen  years  of  age,  or 
such  insane  or  incompetent  person,  and  also  upon  the  head  of  the 
family  with  whom  such  minor,  insane  or  incompetent  person  resides, 
and  if  such  minor,  insane  or  incompetent  person  is  in  the  care  anil 
custody  of  an  officer,  or  institution,  then  upon  such  officer  or  head  of 
such  institution,  at  least  ten  days  prior  to  the  time  set  for  the  hearing; 
and  proof  of  such  service  shall  be  made  and  filed  in  the  same  manner 
as  proof  of  the  service  of  a  summons:  Provided,  however.  That  in  ease 
that  the  person  making  application  for  the  appointment  of  such  guard- 
ian, is  the  parent  of  a  minor  under  fourteen  years  of  age,  then  the 
notice  herein  provided  for  shall  be  dispensed  with  and  the  court  may 
make  the  order  appointing  the  parent  as  such  guardian  upon  his  or 
her  petition  being  presented.  Before  the  hearing  the  petition  or  a 
copy  thereof  shall  be  submitted  to  the  prosecuting  attorney  who  shall 
appear  for  such  minor,  insane  or  incompetent  person  at  said  hearing, 
and  if  the  prosecuting  attorney  desires  further  time  in  which  to  make 
an  investigation,  the  court  shall  at  his  request  continue  the  hearing 
to  some  certain  day,  and  the  court  may  on  its  own  motion  or  at  the 
request  of  the  prosecuting  attorney,  direct  that  the  minor,  insane  or 
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mentally  incompetent  person,  be  brought  into  court  in  person,  and 
for  this  purpose  may  make  an  order  directing  the  sheriff  to  bring  him 
or  her  into  court.  In  case  the  prosecuting  attorney  or  his  deputy  is 
unable  to  attend  at  the  hearing,  the  court  may  appoint  some  suitable 
person  to  act  in  his  place:  Provided,  however,  that  nothing  herein 
shall  prevent  the  minor,  insane  or  mentally  incompetent  person  from 
appearing  by  an  attorney  selected  by  himself,  or  by  some  one  on  his 
behalf,  in  which  case  it  will  not  be  necessary  for  the  prosecuting  at- 
torney to  appear  at  the  hearing.  When  a  minor,  insane  or  mentally  in- 
competent person,  resides  out  of  the  state  of  Washington,  and  has 
property  within  the  state  requiring  the  care  of  a  guardian,  and  a  peti- 
tion is  filed  in  the  county  where  such  minor,  insane  or  mentally  in- 
competent person  has  property,  the  petitioner  shall  make  an  affidavit 
stating  the  fact  of  the  nonresidence  of  such  minor,  insane  or  mentally 
incompetent  person,  and  then  the  notice  provided  for  in  section  one 
shall  be  served  by  publication  in  some  newspaper  printed  and  of  gen- 
eral circulation  in  the  county  where  the  petition  is  filed  for  four 
weeks,  to  wit:  for  five  successive  weekly  issues  of  such  paper  prior  to 
the  time  set  for  the  hearing  and  proof  of  such  publication  shall  be 
made  and  filed,  as  in  the  case  of  a  summons  by  publication,  and 
thereafter  the  same  proceedings  shall  be  had  as  hereinbefore  pro- 
vided.    (Approved  March  13, 1909;  Wash.  Stats.  1909,  pp.  408,  409.) 
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w.    Settlement  of  AccoBnts  of  Onardian. 

Boss  on  Probate,  p.  998,  see,  679, 

OaL  O.  O.  P.  1774:  The  guardian  must,  upon  the  expiration  of  a  year 
from  the  time  of  his  appointment  and  as  often  thereafter  as  he  may  be 
required,  present  his  account  to  the  court  for  settlement  and  allowance, 
provided  that  no  final  account  of  the  guardian  of  any  insane  person, 
who  is  or  has  been  during  such  guardianship  eonflned  in  a  state  hospital 
in  this  state,  shall  be  settled  or  allowed  unless  notice  of  the  settlement 
of  said  account  shall  have  been  first  given  to  the  secretary  of  the 
state  commiBsion  in  lunacy.  (In  effect  sixty  days  from  and  after 
March  13,  1909.) 


z.    Oonveyances  by  Onardlaa. 
Boss  on  Probate,  p.  1091,  sec,  700. 

Oal.  0. 0.  P.  1789a  (New) :  All  proceedings  for  the  completion  of  con- 
tracts for  the  sale  of  real  estate  by  guardians  must  be  had  and  made 
aa  required  by  the  provisions  of  this  title  concerning  the  conveyance  of 
real  estate  by  executors  and  administrators  under  sections  fifteen  hun- 
dred and  ninety -seven  to  sixteen  hundred  and  seven  inclusive,  of  this 
code,  and  said  sections  are  hereby  made  applicable  to  conveyances  by 
guardians  as  provided  by  section  1810a. 

See.  2.  All  aets  and  parts  of  acts  inconsistent  with  this  act  are  hero> 
by  repealed.     (In  effeet  sixty  days  from  and  after  April  19,  1909.) 


INDEX. 
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Abatement 

of  legacies,  IIL 

of  action  by  death  of  party,  564. 

Absentees. 

attorney  for  absent  heirs,  907. 
distribution  of  share  of  absent  heir,  877-889. 
jurisdiction  to  administer  estates  of,  227-229« 
naming  as  executor,  306. 
trustees  to  care  for  estates  of,  228,  229. 
forms    on    appointment   of    agent    for    absent    distributee, 
1387, 

Aoconnting. 

by  person  intrusted  with  property  of  decedent,  455. 

by  surviving  partner,  437,  723-730. 

forms  of  accounting  by  surviving  partner,  1308. 


Accounts  of  Executors  and  Administrators. 

appeal  from  order  of  settlement,  795. 

appointment  of  day  of  settlement  and  notic3  thereof,  783. 

allowance  for  attorneys'  fees,  761. 

allowance  for  debts  irregularly  but  justly  paid,  782. 

allowance  for  expenses  of  bond,  766. 

allowance  for  executor's  commissions,  753. 

allowance  to  executor  for  services  and  expenses,  750. 

attorney's  fees,  allowance  for,  761-766. 

attachment  of  executor  who  refuses  to  account,  774,  776,  814. 

(1559) 
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bond,  allowance  for  expense  of,  766. 

coexecutors,  compensation  of,  759. 

collection  of  assets,  negligence  in,  746,  747. 

commissions  of  executor,  750-760. 

compensation  of  special  administrators,  761. 

compensation  when  appointment  proves  invalid,  760. 

compensation  on  resignation  or  removal,  760, 

compensation  of  coexecutors,  759. 

compensation,  what  law  governs,  760. 

compensation,  when  payable,  759. 

compensation,  provision  in  will  for,  750,  753. 

compensation,  forfeiture  of  right  to,  758. 

compensation,  renunciation  of,  758. 

contest  of  account,  772. 

contest  of  accounts,  787-790. 

claims,  contesting  on  settlement  of  account,  790. 

contest  of  account,  jury  trial,  791. 

contest  of  account,  burden  of  proof,  790. 

conclusiveness  of  settlement,  793. 

citation  to  account,  773,  776. 

debts,  liability  for  uncollected,  747. 

disbursements  which  may  be  allowed  in  account,  750-76(L 

distribution  on  settlement  of  final  account,  784,  841,  842. 

examination  of  executor  touching  accounts,  780. 

expenses  of  executor,  allowance  for,  750-760. 

entire  estate,  administrator  chargeable  with,  746. 

final  account,  776,  813. 

first  account,  770. 

failure  to  render  account,  penalty  for,  774,  776,  814. 

farming  tools,  allowance  for  purchase  of,  441. 

filing  of  objections  to  account,  787. 

hearing  of  objections  and  contest,  790. 

irregular  payment  of  debts,  allowance  for,  782. 

liability  for  uncollected  debts,  749. 

limitation,  statute  of  does  not  apply,  771. 

loss  of  assets,  whether  executor  liable  for,  747,  748. 

notice  of  settlement  of  account,  783-787. 

notice  of  settlement,  proof  of,  797. 

notice  of  final  settlement  and  distribution,  784. 
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objections  to  account,  787-791. 

objections  to  and  contest  of  exhibits,  772. 

powers  of  court  in  making  settlement,  792. 

production  of  vouchers  and  examination  of  executor,  779. 

profiting  or  losing  by  estate,  747. 

proof  of  notice  of  proceedings  for  settlement,  797. 

purchasing  claims  against  estate,  748. 

rendition  of  exhibits  or  intermediate  accounts,  770, 

rendition  of  final  account,  813. 

rendition  of  account  on  death  of  executor,  778. 

rendition  of  account  after  time  for  presenting  claims,  776. 

rendition  of  account  after  removal  or  resignation  of  executor, 
777. 

revocation  of  letters  and  attachment  of  derelict  executor, 
774,  776,  814. 

revocation  of  authority  of  nonresident  or  absconding  ex- 
ecutor, 779. 

sales  of  property,  account  of,  595. 

settlement  of  account,  conclusiveness  of,  793. 

settlement  of  account,  power  of  court  on,  792. 

special  administrator's  accounts,  371,  771. 

title,  power  of  court  to  pass  on,  in  settling  accounts,  792. 

value  of  property  as  measure  of  executor's  liability,  746-748. 

vouchers,  production  of,  779. 

vouchers,  when  may  be  dispensed  with,  780. 

vouchers  for  small  items,  necessity  for,  781. 

what  property  executor  chargeable  with,  746,  747. 

who  may  contest  accounts,  789. 

form  of  exhibit  or  first  account,  1328. 

torm  of  petition  for  rendition  of  exhibit,  1330. 

form  of  order  for  citation  to  render  exhibit,  1331. 

form  of  account  and  report  of  administration,  1332. 

form  of  final  account  filed  with  petition  for  distribution^ 

1334. 
form  of  appointment  of  day  for  settling  account,  1339. 
form  of  notice  of  settlement  of  account,  1340. 
form  of  order  directing  further  notice,  134L 
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form  of  proof  of  posting  notice,  1342. 

form  of  exceptions  to  account,  1343. 

form  of  appointment  of  referee  to  examine  account,  1343. 

form  of  report  of  referee,  1344. 

form  of  petition  for  rendition  of  account,  1346. 

form  of  decree  allowing  account,  1346. 

form  of  allowance  of  debt  irregularly  paid,  1347. 

form  of  commitment  for  contempt  for  disobeying  order,  1347. 

form  of  attachment  against  administrator  for  not  rendering 

account,  1348. 
form  of  revocation  of  letters  after  commitment  for  contempti 

1349. 
form  of  removal  of  administrator  after  contest  of  account, 

1349. 

Accoimts  of  OuardiaxL 

appeal  from  allowance  of,  1002.        "^ 
relief  from  settlement  of,  1002. 
rendition  and  settlsment,  997-1002. 

Acknowledgment. 

of  illegitimate  child  by  parent,  166. 

Acquaintance. 

may  testify  of  testator's  mental  condition,  29. 

Actions. 

alleging  appointment  of  administrator,  711-713. 
by  or  against  administrators  in  general,  708-720. 
by  or  against  special  administrators,  374. 
death  of  party  as  abating,  564. 

foreign  administrators,  actions  by  or  against,  443-445. 
heirs,  when  may  maintain  in  respect  to  estate,  435-440. 
pending  at  time  of  death,  claims  founded  on,  563. 
presenting  claims'before  suing  on,  552-560. 
public  administrator  must  recover  assets,  923. 
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to  eonstrae  wills,  97. 

forms  of  pleadings  in  actions  by  or  against  ezecutori  1315. 

Ademption. 

of  legacies,  110. 

Admeasurement. 

of  homestead,  513. 

forms  on  admeasurement  of  homestead,  1184. 

forms  on  admeasurement  of  dower,  1189. 

Administration. 

assets  of  estate,  what  are  (note),  431. 

estate  of  living  person,  228,  229. 

estates  of  small  value,  496-500. 

expenses  of,  must  be  paid  before  debts,  103. 

extension  of  time  for,  857. 

heir's  title  subject  to  right  of  administration,  120,  121. 

necessity  for,  328. 

necessity  for  when  infant  dies  pending  administration.  843. 

whether  court  may  dispense  with,  223. 

whether  heirs  may  dispense  with,  328. 

forms  on  administration  of  estate  of  limited  value,  1198. 

Administrators,  Appointment  and  Issuance  of  Letters. 

appeal,  effect  of  reversal  of  appointment,  342. 
appointment  while  there  is  one  in  office  is  void,  383. 
appointment  of  day  for  hearing  and  notice  thereof,  333. 
bonds.     See  Bonds. 

burden  to  show  applicant  for  letters  incompetent,  335. 
cannot  be  appointed  before  removal  of  incumbent,  383. 
cannot  be  appointed  in  proceedings  to  appoint  special  ad- 
ministrator, 370. 
collateral  attack  on  letters,  337. 
conclusiveness  of  appointment,  336. 
contest  of  application,  334. 
creditors,  right  of  to  nominate  administrator,  322. 
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creditor's  right  to  letters,  228. 

de  bonis  non,  393-396. 

discretion  of  court  in  certain  cases,  322. 

effect  of  reversal  of  appointment  on  appeal,  842. 

evidence  of  notice,  337. 

form  and  contents  of  petition,  330. 

grant  to  any  applicant  on  nonappearance  of  those  best  en- 
titled, 339. 

grant  to  nominee  of  person,  340. 

guardian  as  administrator,  326. 

hearing  of  application  and  issuance  of  letters,  336. 

insane  person  as  administrator,  326. 

issuance  of  letters,  336,  337. 

jury  trial  on  contest  for  letters,  337. 

letters  must  issue  to  person  having  statutory  right,  323. 

males  preferred  to  females,  32L 

married  woman,  327. 

minor  or  incompetent,  326. 

necessity  of  administration,  328. 

nomination  of  administrator  by  person  entitled  to  letters, 
318,  326,  340. 

nomination  by  creditors,  322. 

nomination  by  .guardian,  326. 

notice  of  hearing  of  petition  for  letters.  333. 

notice,  proof  of  service,  337,  338. 

oath  of  office,  344. 

order  of  appointment,  336. 

order  of  persons  entitled  to  administer,  315-32L 

persons  disqualified  to  act,  322. 

persons  entitled  to  be  appointed,  315-321. 

persons  who  may  contest  application  for  letters,  334-336. 

petition  for  letters,  what  must  allege,  330. 

petition,  defects  in,  not  fatal,  330. 

petition  filed  with  contest  of  other  application,  334. 

preference  to  letters  of  persons  equally  entitled,  32L 

preference,  adult  has  none  over  minor,  32L 

preference,  loss  of  right  to  by  delay,  321. 

proof  of  death,  intestacy  and  domicile,  338. 

qualification,  evidence  of,  349. 
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qualification,  appointment  is  in  fieri  until,  336. 

recording  letters,  349. 

relatives  of  whole  blood  preferred  to  those  of  half,  32L 

renunciation  of  right  to  administer,  339-342. 

right  of  partners  to  administer,  327. 

service  of  notice  and  proof  thereof,  337,  338. 

special  administrators.    See  Special  Administrators^ 

time  for  making  application,  329. 

time  for  issuing  letters,  332. 

waiver  of  right  to  administer,  339-342. 

who  disqualified  to  act,  322. 

who  may  contest  application  for  letters,  334. 

form  of  petition  for  letters  of  administration,  1117. 

form  of  notice  of  application  for  letters,  1119. 

form  of  afiidavit  of  posting  notice  of  application,  1120. 

form  of  objections  to  issuing  letters  to  applicant,  1121,  1122. 

form  of  order  appointing  administrator,  1123. 

form  of  letters  of  administration  with  oath,  1125. 

statutory  form  of  letters  in  California,  1126. 

statutory  form  of  letters  in  Nevada,  1126. 

statutory  form  of  letters  in  North  Dakota,  1127. 

statutory  form  of  letters  in  Oklahoma  and  South  Dakota, 

1127. 
statutory  form  of  letters  in  Oregon,  1128, 
statutory  form  of  letters  in  Utah,  1128. 
statutory  form  of  letters  in  Washington,  1129. 
statutory  form  of  letters  in  Wyoming,  1129. 
form,  nomination  of  administrator  by  heir,  1130. 
form,  issuance  of  letters  to  guardian  of  minor,  1130. 

Administrators,  Powers,  Duties  and  Liabilities... 

actions  by  administrator,  430-436. 

action  by  administrator  on  bond  of  executor,  715. 

action  against  administrator  for  conversion  or  trespass,  715. 

action  by  administrator  for  conversion  or  trespass,  714. 

actions  by  or  against  administrator,  708. 

actions  by  or  against  administrator,  forms  of  pleadings,  1315. 

actions,  alleging  appointment,  711-713. 
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assets  and  actions  in  foreign  jurisdiction,  443. 

bank,  duty  and  liability  of  administrator,  as  to  deposits  in, 

702. 
bank  deposits,  collection  by  surviving  spouse,  443. 
bonds,  investment  of  funds  in,  704. 
business  of  decedsnt,  carrying  on,  441. 
bond  of  predecessor,  action  on,  715. 
care  and  preservation  of  estate,  440. 
care  and  diligence,  degree  exacted,  701. 
claims,  purchase  by  administrator,  748. 
coadministrators,  liability  for  acts  of,  707. 
collection  of  property  and  actions  in  respect  thereto,  430. 
collection  of  assets,  negligence  in,  746,  747. 
compromise  of  debts  by  administrator,  716. 
contracts,  actions  to  enforce,  710. 

contracts  of  administrator.     See  Contracts  of  Administrator, 
contracts  of  decedent,  and  their  enforcement    See  Contracts 

of  Decedent, 
converted  assets,  pursuit  of,  446-460. 
conversion,  action  for,  439. 

conversion,  actions  for,  against  administrator,  714. 
conversion,  action  for,  by  administrator,  714. 
de  bonis  non,  393-396. 
debts,  liability  for  uncollected,  745. 
degree  of  care  required,  701. 
delivery  of  estate  to  heirs  at  expiration  of  time  to  present 

claims,  442. 
devastavit,  706. 
ejectment,  actions  in,  432-434. 
embezzled  property,  pursuit  of,  446-456. 
eminent  domain  proceedings,  709. 
entire  estate,  administrator  chargeable  with,  746. 
farming  operations,  441. 
foreclosure  of  liens,  parties,  709-714. 
forms  of  pleadings  in  actions  by  or  against  administrators, 

1315. 
fraudulently  conveyed  property,  recovery  of,  717,  718. 
fraudulent  conveyance  by  decedent,  forms  on  recovery  of 

property,  1312. 
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• 

eosts  of  suit  to  recover  property,  72L 

disposition  of  estate  recovered,  722. 

improvements  on  estate,  440. 

insurance  of  property,  440. 

interest  on  money,  liability  for,  702-704. 

investment  of  funds,  forms  on  compelling,  1302. 

liability  for  loss  or  waste  of  assets,  705. 

liability  for  torts  and  wrongful  acts,  706. 

liability  for  acts  of  coadministrator,  707. 

liens,  pa3rment  of,  441. 

loss  of  assets,  liability  for,  747,  748. 

management  and  investment  of  moneys,  702. 

mortgage,  payment  by  administrator  from  own  funds.'  441, 

748. 
money,  care  and  investment,  702« 
partition,  actions  for,  699,  700. 
parties  in  actions,  708-714. 
parties,  coadministrator  as,  716. 
partnership  interests,  settlement  of,  723. 
possession  of  property,  right  to,  121,  430-433. 
powers  and  duties  of  executor  in  general,  700. 
profit  by  estate,  administrator  shall  not,  747. 
purchase  of  claims  against  estate,  748. 
quieting  title,  430-436. 

recovery  of  property  fraudulently  transferred,  717, 
rents  and  profits  of  estate,  439* 
repair  of  buildings,  440. 
replevin,  439. 

right  of  executor  and  heirs  to  possession  of  property,  699. 
settlement  of  partnership  interests  of  decedent,  723. 
specific  performance  of  decedent's  contracts,  731-740. 
necessity  of  making  coexeeutor  party,  716. 
taxes,  payment  of,  441. 
torts  of  administrator,  706. 

transactions  between  heirs  and  administrators,  748. 
trustee,  administrator  is  for  creditors  (note),  121. 
trust,  action  to  declare,  710. 
trusts,  duty  and  power  as  to,  437. 
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unlawful  detainer^  708. 
waste,  liability  for,  705. 

Administrators,  Termination  of  Office  and  Bevocation  of  Letten. 

appeal  from  order  revoking  letters,  382. 

appointment  of  successor  presumed  valid,  389. 

assertion  of  prior  right  to  letters  by  relatives,  383. 

authority  of  successor,  administrator  de  bonis  non,  393. 

collateral  attack  on  resignation,  388. 

compensation  in  case  of  removal  or  resignation,. 760. 

conviction  of  crime,  390-400. 

death  or  incapability  of  all  executors,  39L 

'death  or  incapability  of  one  executor,  390. 

death  of  administrator,  rendition  of  account,  778. 

discharge  of  administrator  after  final  distribution,  858. 

discharge  when  administration  terminated,  808. 

forfeiture  of  letters  by  failure  to  give  bonds,  354-364. 

grounds  for  removal  or  suspension,  396-404. 

guardian  may  petition  for  revocation,  381. 

insanity  of  administrator,  390-400. 

judgment  recovered  after  resignation,  390. 

marriage  of  administratrix,  327. 

notice  of  removal,  400-403. 

on  petition  of  person  primarily  entitled  to  letters,  379-386. 

person  having  prior  right  to  letters  may  petition  for  revoct- 

tion,  379-386. 
petition  for  revocation  by  one  primarily  entitled  to  letten> 

379. 
proof  of  subsequently  found  will,  384. 
removal  for  misconduct,  396-405. 
rendition  of  account  after  removal  or  resignation,  770. 
resignation  from  office,  387. 

reversal  of  order  appointing  administrator,  effect  of,  342. 
removal  for  failing  to  publish  notice  to  creditors,  523. 
removal  for  contempt,  911. 
removal  for  failure  to  render  final  account,  814. 
revocation  of  letters  for  failure  to  account,  774. 
revocation  of  letters  for  failure  to  return  inventory,  429. 
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lOToeation  of  letters  of  nonresident  or  absconding  adminli> 

trator,  779. 
levocation  of  letters  as  affecting  validity  of  acts,  385. 
revocation  of  letters,  effect  of  appeal  from  order,  382. 
snceessor,  appointment  and  powers,  392-394. 
validity  of  acts  before  revocation,  385. 
form  of  petition  for  revocation  of  letters,  1152. 
form  of  citation  to  administrator  to  show  cause  against  revo* 

cation,  1153. 
form  of  order  revoking  letters  and  issuing  others,  1153. 
form  of  order  suspending  administrator,  1154. 
form  of  order  directing  notice  to  suspend  administrator,  1164. 
form  of  citation  to  administrator  to  show  cause,  1155. 
form  of  filing  of  charges  against  administrator,  1155. 
form  of  affidavit  for  removal  of  executor  for  mismanagement^ 

1157. 
form  of  order  revoking  letters,  1158. 
form  of  order  reinstating  suspended  administrator,  1159* 
form  of  notice  to  absconding  administrator,  1160. 

Administrator  with  Will  Annexed. 

when  should  be  appointed,  306-312. 

authority  of,  313. 

authority  to  sell  land  under  power  in  will,  814,  600. 

foreign  wills,  288,  310. 

appointment,  manner  of,  310. 

appointment  on  death  of  executor.  312. 

appointment  and  proceedings  therefor,  315-342. 

petition  for  letters  filed  with  objections  to  excnnitor,  310. 

petition  for  letters  filed  with  opposition  to  appointment  of 

executor,  310. 
revocation  of  letters  on  petition  of  person  having  prior  right, 

380. 
when  should  be  appointed,  309,  391. 
when  should  be  appointed  (statute),  303. 
where  minor  is  named  executor,  306. 
where  absentee  is  named  executor,  306. 
wills  in  which  no  executor  named,  310, 

Probate  Law — 90  / 
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form  of  petition  for  letters  on  renunciation  by  executor,  1105. 
form  of  petition  for  letters  on  death  of  executor,  1107. 
form  of  order  appointing  administrator  with  will  annexed, 

1109. 
form  of  letters  on  renunciation  by  executor,  1111. 
form  of  letters  on  death  of  executor,  1112. 
statutory  form  of  letters  in  California,  1112. 
statutory  form  of  letters  in  Nevada,  1113. 
statutory  form  of  letters  in  North  Dakota,  1114. 
statutory  form  of  letters  in  Oklahoma  and  South  Dakota, 

1114. 
statutory  form  of  letters  in  Utah,  1115. 
statutory  form  of  letters  in  Washington,  1115. 
statutory  form  of  letters  in  Wyoming,  1116. 

Adopted  Child. 

inheritance  by  and  from,  162. 

inherits  as  a  pretermitted  child,  84. 

right  to  letters  of  administration  (note),  318. 

whether  ^' issue"  so  as  to  revoke  will  of  parent^  5L 

Adoption  Proceedings. 

liberal  construction,  163. 
Indian  custom,  164. 
illegitimate  child,  166. 

Advancements. 

to  heirs,  178-185. 

to  pretermitted  child,  88. 

death  of  heir  receiving  advancement,  183. 

definition  of  advancement,  180. 

partition  of  estate  of  decedent|  875. 

Affidavit. 

to  inventory,  427. 

to  claims  against  decedent,  584. 
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After-acquired  Property. 

passes  by  will,  82. 

After-discovered  Property. 

issuance  of  letters  of  administration  f  or,  859. 

Agents  for  Absent  Distributees. 

appointment  of  agent,  877. 

bond  and  compensation  of  agent,  878. 

disposition  of  unclaimed  personalty,  880. 

rendition  of  accounts,  881. 

liability  of  agent  on  bond,  883. 

appearance  of  absentee  to  daim  fund,  884. 

sale  of  property,  881. 

forms  on  appointment  of  agent  for  absent  distributee,  1387. 

Alias  Citation. 

in  will  contest  after  one  year,  275. 

Aliexui. 

inheritance,  manner  of  claiming,  171,  172. 
right  to  inherit,  171. 

Allowance  for  Family.    See  Family  Allowance. 

Amendments. 

to  petition  contesting  probate,  272. 

Annuities. 

what  are,  101,  102. 

when  due,  108. 

contribution  from,  for  pretermitted  child,  102. 

Appeals. 

effect  of  reversal  of  order  appointing  administrator,  342. 
general  provisions  concerning,  899-904. 
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orders  from  which  appeals  lie,  90L 
preference  to  in  probate,  90L 
time  for  taking,  904. 
undertaliing  of  administrator,  902. 
from  appointment  of  guardian,  964,  973, 
from  contest  of  will  before  probate,  269. 
from  will  contest  after  probate,  279,  282. 
from  contest  for  letters  testamentary,  31L 
from  appointment  of  special  administrator,  374. 
from  decree  of  distribution,  850. 
from  partial  distribution  of  estate,  828. 
from  family  allowance,  489. 
from  heirship  contest,  839. 

from  an  order  directing  executor  to  complete  decedent*!  con- 
tract, 737. 
from  order  refusing  confirmation  of  sale,  660, 
from  order  setting  apart  homestead,  480. 
from  order  to  sell  land  of  decedent,  636. 
from  revocation  of  letters  of  administration,  882. 
from  order  removing  guardian,  1040. 
from  settlement  of  account  of  executor,  795. 

Appraisement. 

of  homestead,  514-517. 

of  estates  in  general    See  Inventory  and  Appraiaement* 

Arbitration. 

submission  of  will  contest  to  (note),  254. 

Assets  of  Estate. 

what  constitute  (notes),  431-439. 

Attorneys. 

for  absent  heirs,  907. 

for  minor  heirs,  907. 

contract  with  by  executor  does  not  bind  estate,  763. 

declarations  to  as  showing  intention  of  testator,  71. 
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named  by  will,  whether  executor  must  employ,  766. 
testator's  direction  for  executor  to  employ  certain  attorn^ 

(note),  302. 
when  may  testify  of  mental  condition  of  testator,  29. 
testamentary  gift  to^  64. 

« 

Attorney  Fees. 

estate  not  liable  for,  763. 

allowance  to  administrator  for,  761-766. 


Bank  Deposits. 

administrator's  liability  for  deposits,  702. 

collection  by  surviving  spouse  without  administrationi  44S» 

transfer  of  as  a  will,  3. 

Bastards.    See  Illegitimatea. 

Bonds. 

appeal  bond  of  administrator,  901-903. 

from  distributee  on  partial  distribution,  827. 

investment  of  funds  of  estate  in,  704. 

of  administrator.    See  Bonds  of  Executors  and  Administra* 

tors. 
of  agent  of  absent  distributee,  878. 

of  executor.    See  Bonds  of  Executors  and  Administrators, 
of  guardian,  952-972,  1044-1048. 
of  public  administrator,  921. 

Bonds  of  Executors  and  Administrators. 

action  of  administrator  on  bond  of  predecessor,  715. 

additional  bond  on  sale  of  real  estate,  350. 

allowance  to  executor  for  expense  of,  766. 

bond  dispensed  with  by  will,  367. 

complaint  in  action  upon,  35L 

conditions  of  bonds,  349. 

execution  and  validity  of  bonds,  345. . 
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failure  to  give  bond,  effect  of,  347,  348. 

failure  to  give  as  relinquishment  of  office  (statute),  344, 

justification  of  sureties  and  approval  by  court,  351. 

liability  of  sureties  on  bond,  365. 

liability  of  sureties  for  debts  due  from  executor,  423-426, 

liability  of  sureties  on  resignation  of  executor,  387. 

of  special  administrator,  374. 

of  successor  of  executor,  391. 

recording  of  letters  and  bonds,  349. 

resignation  of  executor  or  administrator,  387. 

separate  bonds  from  executors,  350. 

several  recoveries  on  same  bond,  367. 

transcript  of  court  minutes  as  evidence  of  qualification,  349. 

insufficient  bond,  additional  security,  352. 

forfeiture  of  letters  by  failure  to  give  sufficient  security,  354. 

application  for  further  security,  356. 

citation  to  show  cause  against  application,  357. 

hearing  of  application  and  action  thereon,  358. 

forfeiture  of  letters  by  failure  to  comply  with  order,  359. 

suspension  of  powers  pending  hearing,  360. 

order  for  further  security  without  application,  360. 

application  by  surety  for  discharge,  362. 

effect  of  giving  new  sureties,  363. 

revocation  of  letters  for  failure  to  give  new  sureties,  364. 

time  for  hearing  applications,  entering  of  orders,  364. 

form  of  bond  given  on  qualifying  for  office,  1133. 

form  of  bond  given  by  more  than  two  sureties,  1134. 

form  of  bond  given  on  sale  of  real  estate,  1135. 

form  of  examination  and  justification  of  sureties,  1136. 

form  of  petition  for  new  bond,  1138. 

form  of  petition  for  further  security,  1139. 

form  of  citation  to  show  cause  against  further  security,  1141. 

form  of  affidavit  of  insufficiency  of  bond,  1141. 

form  of  order  to  give  new  bond,  1142. 

form  of  forfeiture  of  letters  for  failure  to  comply  with  order, 

1142. 
form  of  application  by  surety  to  be  discharged,  1143. 


INDEX.  1575 

[References  are  to  Pafot.] 

form  of  order  for  citation  on  petition  for  release  of  surety, 
1144. 

form  of  citation  to  administrator  on  release  of  surety,  1144. 

form  of  order  releasing  surety,  1145. 

form  of  order  revoking  letters  on  failure  to  give  new  sure- 
ties, 1145. 

form  of  order  to  give  bond  when  will  requires  none,  1146* 

Burden  of  Proof. 

in  will  contest  before  probate,  261. 

on  contest  of  will  after  probate,  276. 

on  contest  of  executor's  account,  791. 

to  show  applicant  for  letters  incompetent,  335. 

See  Presumptions. 

Business. 

duty  of  administrator  to  carry  on  decedent 's,  441. 

Cancellation  of  Deed. 

suit  for  by  administrator^  434. 

Oertiflcate. 

of  proof  of  will,  267. 

Chambers. 

power  of  judge  at,  215. 
what  are,  215. 

Charities. 

restrictions  on  right  to  make  charitable  gifts,  17,  18. 
when  offend  rule  against  perpetuities,  16. 
republication  of  bequest  by  execution  of  codicil,  37. 

Chattel  Mortgages. 

avoidance  by  administrator,  710. 
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Oitatioiui. 

form  and  contents  of ,  894. 
manner  of  issuance,  896. 
manner  of  servioOy  897,  898. 

dainui  Against  Estate. 

purchase  by  administrator,  748. 

debts  for  which  estate  is  liable,  531-534,  710,  71L 

Claims  and  Debts  Against  Estate,  Presentation  and  Allowance. 

action  on  daim,  allegation  of  presentation,  553. 

actions  pending  at  time  of  death,  claims  founded  on,  563. 

actions,  what  claims  must  be  presented  before  suing  thereon, 

555-560. 
affidavit  to  daim,  534-540. 
allowance  by  one  coadministrator  (note),  313. 
allowance,  effect  of,  545. 
allowance  and  rejection  of  claims,  540, 
allowance  of  claim  in  part,  548. 
claims  barred  by  limitations,  56L 
claims  defined,  531. 
claims  held  by  executor,  565. 
claims  held  by  superior  judge,  564. 
claims  in  actions  pending  at  time  of  decease,  563« 
compromise  of  debts  by  executor,  716. 
contest  of  claims  on  sale  of  real  estate,  637. 
contesting  on  settlement  of  account,  790. 
contingent  claims,  time  for  presenting,  529* 
costs,  liability  of  executor  for,  578,  579. 
counterclaim  cannot  be  based  on  unpresented  claim,  556. 
description  of  claims,  546-550, 
effect  of  failure  to  publish  notice  to  creditors,  522. 
escheat  to  state  of  unclaimed  debt,  583. 
execution  on  judgment  after  death  of  defendant,  569-576. 
executor's  debt  to  decedent,  liability  for,  426. 
exemption  from  debts  of  legacies  to  kindred,  105. 
filing  of  approved  claims  with  their  description,  546. 
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foredosure  without  first  presenting  claimSy  556-560. 

interest-bearing  claims,  payment,  581. 

interest  on  claims,  580.  , 

inventolry  must  show  debts,  419. 

judgment  against  decedent,  execution,  569. 

judgment  against  executor  on  rejected  claim,  572. 

judgment  against  person  dying  after  verdict,  571. 

judgment,  enforcement  after  death,  569-575. 

judgment,  presenting  claims  secured  by,  533. 

liability  of  executor  for  costs,  578. 

lien  claims,  presenting  before  foreclosure,  556-560. 

limitation  of  actions,  death  as  affecting  (note),  560. 

limitation  of  actions  on  rejected  claims,  549. 

limitation  of  actions,  suspension  of  statute,  560. 

limitations,  claims  barred  by,  561-563. 

mortgage  claims,  presentation  before  foreclosure,  556-560. 

mortgage,  presenting  claims  secured  by,  547. 

mortgage  claim,  suspension  of  statute  of  limitations  after  pres- 
entation, 561. 

mortgage  on  homestead  must  be  presented  before  foreclosure, 
510-515. 

necessity  of  presenting  claims  before  suit,  552. 

necessity  of  presenting  secured  claims  before  foreclosure,  556. 

notice  to  creditors,  decree  of  due  publication,  525. 

notice  to  creditors,  effect  of  failure  to  publish,  522,  523. 

notice  to  creditors,  effect  of  removal  or  resignation  of  ad- 
ministrator, 521. 

notice  to  creditors,  failure  to  publish,  relief  of  creditors,  811. 

notice  to  creditors,  new  or  additional,  521. 

notice  to  creditors,  proof  of,  525. 

notice  to  creditors,  publication  of,  519-522. 

notice  to  creditovs,  relief  of  creditors  when  notice  not  pub- 
lished, 811. 

notice  to  creditors,  removal  of  administrator  for  failure  to 
give.  523. 

notice  to  creditors,  time  fixed  for  presenting  claims,  523. 

notice  to  creditors,  time  limited  for  presenting  claims,  526. 
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notice  to  creditors  unnecessary  where  estate  valued  at 
than  fifteen  hundred  dollars,  522. 

notice  to  creditors,  valuation  of  estate  for  purposes  of,  524-526. 

notice  to  creditors,  who  may  sign,  522. 

payment  of  interest-bearing  claims,  581. 

pledge,  claims  secured  by,   presentation  before  foredosorey 
556-560. 

pledge,  presenting  claim  before  foreclosure,  559. 

pledge,  presenting  claims  secured  by,  553. 

pleading  in  action  on  claims,  553-560. 

presentation,  manner  of,  534-540. 

presentation  of  claims  held  by  executor,  565-567. 

presentation  of  claims  held  by  judge,  564. 

presentation  of  claims  in  actions  pending  at  time  of  death,  563. 

presentation  of  claims,  time  limited  for,  526-530. 

presentation  of  judgment,  569-575. 

presentation  of  mortgage  claim  against  homestead  before  fore- 
closure, 510-515. 

presentation,  necessity  before  suit,  552-560. 

presentation  of  secured  claims  before  foreclosure,  556-560. 

presentation  on  sale  of  real  estate,  637. 

presentation,  place  for,  540. 

presentation  suspends  statute  of  limitations,  560-562. 

presented,  what  claims  must  be  before  suit  thereon,  555-560. 

presented,  what  claims  must  be  within  time  limited  in  notice, 
530-554. 

presented,  whether  secured  claims  must  be,  533. 

proof  and  decree  of  due  notice,  525. 

publication  of  notice  to  creditors,  519. 

reference  of  doubtful  claims,  576. 

rules  governing  reference,  577. 

rejected  claim,  judgment  in  action  upon,  572-575. 

rejection  of  claims,  540-546. 

return  of  claim  to  owner  after  rejection,  544. 

return  of  statement  of  claims  by  executor,  579. 

statement  of  claims,  return  of  by  executor,  579. 

statement,  verification  and  presentation  of  claims,  584. 

suspension  of  statute  of  limitations,  560. 
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time  expresed  in  notice  for  presenting  claims,  523» 
time  for  presenting  claims,  526-530. 
time  limited  for  presenting  claims,  523,  526. 
tort,  claims  sounding  in,  need  not  be  presented,  534. 
verification  of  claims,  534. 
what  claims  are  allowable,  531-534. 
what  debts  estate  liable  for,  531-534,  710,  711. 
form  of  order  directing  notice  to  creditors,  1202. 
form  of  publication  of  notice  to   creditors,   1203. 
form  of  affidavit  of  publication  of  notice,  1204. 
form  of  affidavit  of  posting  notice,  1205. 
form  of  decree  establishing  notice  to  creditors,  1206 
form  of  presentation  of  claim,  1206. 
form  of  mortgage  claim,  1207. 
form  of  contingent  claim,  1208. 
form  of  claim  not  yet  due,  1209. 
form  of  claim  founded  on  lost  promissory  note,  1210. 
form  of  affidavit  that  creditor  had  no  notice,  1211. 
form  of  order  permitting  presentation  after  time,  1212 
form  of  notary's  certificate  of  presentation  of  claim,  1213. 
form  of  statement  of  claims  presented,  1214. 
form  of  reference  of  doubtful  claim,  1215. 
form  of  report  of  referee,  1216.  ^ 

form  of  payment  when  claimant  cannot  be  found,  1216. 
form  of  removal  of  administrator  for  failure  to  give  noticei 
1217. 

Olaims  and  Debts  Against  Estate,  Payment 

compromise  by  executor,  716. 

contingent  claims,  810. 

decree  for  payment,  claims  omitted  from,  811. 

disputed  claims,   810. 

executor's  debt  to  estate,  liability  for,  423-426. 

exemption  from  debts  of  legacies  to  kindred,  105. 

decree  for  discharge  of  executor,  808. 

decree  for  payment  of  debts,  806. 

disposition  of  claims  not  included  in  order  of  payment,  811. 

expenses  of  funeral  and  last  sickness,  804. 
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extensions  of  time  for  settlement,  813. 

funeral  expenses,  804. 

insolvent  estate,  payment  of  dividends^  802. 

inventory  must  show  debts,  419. 

last  sickness,  expenses  of,  801. 

liability  of  executor  after  decree  for  payment,  809. 

lien  claims,  preference  to,  800. 

medical  attendance,  805. 

mortgages,  preference  in  favor,  800. 

neglect  to  render  final  account,  814. 

order  of  pa3rment  of  debts,  798. 

order  of  resort  to  property  to  pay  debts,  102. 

payment  of  legacies  and  distribution  of  estate,  812. 

payment  of  dividends  from  insolvent  estate,  802. 

preference  to  mortgages  and  liens,  800. 

property  chargeable  with  debts,  584. 

provision  for  disputed,  contingent  and  unmatured  daims,  810. 

provision  in  will  for  payment,  600-602. 

real  and  personal  estate,  priority  between  in  payment  of  debti^ 

584,  611. 
rendition  of  final  account,  813. 
retention  of  funds  without  paying  debts,  805. 
sales  of  property  to  pay  debts.    See  Sales  of  Property, 
special  administrator  cannot  pay,  376. 
unmatured  claims,  810. 
what  debts  estate  liable  for,  531-534,  710,  711. 
when  claims  omitted  from  order  of  payment,  81L 
when  no  publication  of  notice  to  creditors^  81L 

devise  or  bequest  to  persons  of  a  elass,  89,90. 

dergymaiL 

gifts  to,  whether  valid,  64. 

may  testily  as  to  testator's  mental  condition,  28L 

Cnerk  of  Court 

powers  of,  in  general,  214. 
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OodlciL 

and  will  are  construed  as  single  instrumenty  72L 

is  a  will,  1. 

must  prevail  over  will,  72. 

republishes  will,  37. 

revocation  of  will  revokes  codicil,  55. 

revoking  will,  47. 

word  **will"  includes,  1. 

Ooczecntorf. 

compensation  and  commissions,  759. 
liability  for  acts  of,  455. 

Collection  of  Assets. 

of  estate,  duty  of  executor  as  to,  430-44B» 

Comity. 

to  foreign  executors,  443. 
to  foreign  guardian,  1030« 

Common  Form. 

probate  of  will  in,  248,  28a 

Community  Property. 

death  of  spouse,  decree,  that  estate  has  vested  in  sarvivor^ 

914. 
disposition  of  by  will,  158. 
inheritance  of,  152-156. 
inventory  must  show,  419. 

is  subject  to  administration,  debts  and  family  allowance,  15S. 
election  of  widow  under  will,  114. 
right  to  dispose  of  by  will,  15. 
subject  to  debts  and  administration,  157. 
succession  to  homestead  selected  from,  506-510. 
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widow's  right  to,  is  subject  to  probate  homestead  for  chil- 
dren   (note),  470. 
will  of  all  property,  whether  includes  community,  80. 

Compensation.    See  Accounts  of  Executors  and  Administrators. 

of  guardian,  966,  1004. 

of  public  administrator,  932. 

of  executors  and  administrators,  750-760. 

as  a  lien  on  estate,  846. 

Compromise. 

by  guardian,  981. 

of  debts  by  administrator,  716,  717. 

of  suit  by  administrator  (note),  717. 

of  will  contest,  jurisdiction  of  probate  court,  254. 

form  of  petition  for  authority  to  compromise,  130& 

form  of  order  to  compromise  debt,  1307. 

form  of  order  approving  compromise,  1307. 

Conditional 

devises  and  bequests,  94. 
wills,  validity  and  effect,  10. 

Conditions. 

favoring  separation  of  husband  and  wife,  94. 

precedent,  94. 

restraint  of  marriage,  95. 

subsequent,  95. 

Conflict  of  Laws. 

execution  of  wills,  what  law  governs,  42. 
interpretation  of  will,  67. 
legitimation  of  children,  168. 
succession  or  inheritance,  123. 
validity  of  wills,  58. 
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OoBstitutional  Law. 

administration  of  estates  of  decedents,  228. 

execution  of  wills,  power  of  legislature  to  prescribe  manner 

of,  33. 
statutes  authorizing  service  by  publication,  238-240. 
right  to  make  will,  power  of  legislature  to  regulate^  13. 

Contest  of  WilL    See  Wills,  Contest  ol 

Continuance. 

of  proceedings  to  probate  will,  244. 

Contracts. 

actions  by  or  against  administrators  to  enforce,  710. 

of  guardian,  981. 

not  to  contest  will,  254. 

sale  of  decedent's  interest  in  contract  to  purchase  land,  674. 

to  make  or  not  to  make  will,  10-12. ' 

Contracts  of  Administrator  or  Executor. 

effect  of,  730. 

liability  on,  730. 

oral  promise,  liability  on,  745. 

statute  of  frauds,  745. 

with  attorney  does  not  bind  estate,  763. 

Contracts  of  Decedent,  Performance  by  Executor  or  Adminii* 
trator. 

contracts  other  than  those  to  transfer  property,  731. 
sale  of  interest  in  contract  to  purchase  land,  674. 
contracts  to  sell  or  convey  property,  732. 
petition  for  conveyance  and  notice  of  hearing,  734. 
hearing  of  petition,  and  objections  thereto,  735. 
decreeing  of  conveyance  or  transfer,  737. 
execution  of  conveyance  and  recording  of  order,  737, 
dismissal  of  petition  without  prejudice,  739. 
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effect  of  conveyance  as  transfer  of  title,  740. 
recording  of  decree  as  transfer  of  title,  74L 
process  for  enforcement  of  decree,  742. 
death  of  party  entitled  to  conveyance,  742. 
surrender  of  possession  of  property,  743, 
statutes  peculiar  to  Washington  and  Wyoming,  744. 
.  specific  performance  of  decedent's  contracts,  731-745, 
form  of  petition  for  order  to  convey,  1319. 
form  of  order  appointing  time  for  hearing,  1322* 
form  of  objections  to  granting  order,  1323. 
form  of  order  directing  execution  of  deed,  1324. 
form  of  order  dismissing  petition  without  prejudice,  1325. 
form  of  deed  of  administrator,  1326. 

Contract  of  Decedent  to  Purchase  Land, 
sale  of  decedent's  interest  in,  674, 

Oontribntioit 

among;  legatees  to  pay  debts,  604. 
annuity  is  subject  to,  for  pretermitted  child,  102. 
by  legatees  and  devisees  for  pretermitted  child,  87. 
from  devisees  to  pay  debts  of  testator,  103* 

Oonyersion.    See  Equitable  Conversion. 

action  by  administrator  for,  714. 

action  for,  against  administrator,  715. 

administrator  may  sue  for,  439. 

administrator's  liability  for,  707. 

of  estate  of  decedent,  liability  for,  446-456. 

public  administrator  must  pursue  wrongdoer,  924. 

converted  property,  pursuit  of  wrongdoer  by  executor,  446- 

460. 
forms  on  recovery  of  converted  assets,  1170. 

Oonveyanca. 

completion  by  administrator  of  decedent's  contract  to 
.vey,  730-744. 
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Convicts. 

right  to  inherit,  177. 

Corporations. 

as  executors,  804. 

right  to  take  as  donees  in  will,  20. 

CqstS. 

execution  for,  911. 

liability  of  executor  for,  578. 

of  contest  of  will  after  probate,  279. 

of  contest  of  will  before  probate,  269. 

of  heirship  contest,  840. 

of  recovery  of  property  fraudulently  conveyed  by  deeedent, 

721. 
of  setting  apart  homestead,  517« 
payment  from  estate,  909. 

CounterclaiuL 

cannot  be  set  up  if  debt  has  not  been  presented  to  admin- 
istrator,  556. 

Counties. 

change  of  boundaries  as  affecting  jurisdiction  to  administer 
estate,  225. 

County  Court.    See  Courts. 

Court  Commissioners, 
powers  of,  213, 

Courts. 

change  of  boundaries  of  county,  225. 

exclusive  jurisdiction  of  court  first  applied  to  for  letters,  226. 
jurisdiction  as  depending  on  domicile  of  decedent  and  situs 
of  property,  223-226. 

Probate  Law — 100 
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incorrect  determination  of  domicile  does  not  vitiate  probate, 
237. 

jurisdiction  of  estates  of  absentees  supposed  to  be  deceased, 
227. 

jurisdiction  of  probate  courts  in  general,  216,  223w 

jurisdiction  to  determine  title  to  property,  420. 

limited  jurisdiction  of  probate  court,  219-223. 

organization  of  probate  courts,  207-320. 

powers  of  clerk  of  court,  214. 

powers  of  court  commissioners,  213. 

powers  of  judge  at  chambers,  215, 

probate  courts  are  constitutional  tribunals,  222. 

probate  court,  exclusive  jurisdiction  of  in  matters  of  pro- 
bate, 221. 

probate  courts  not  distinct  from  district  court  in  some  states, 
207-219. 

probate  courts  separate  tribunals  in  some  states,  207-219. 

probate  court,  whether  a  tribunal  of  general  jurisdiction, 
219-223. 

probate  jurisdiction  of  superior  court  is  distinct  from  its 
ordinary  jurisdiction,  219. 

proceedings  in  probate  are  statutory,  222,  223. 

transfer  of  cause  when  judge  disqualified,  405-409. 

vacation,  powers  of  judge,  215. 

Onrtesy.  See  Homesteads. 

release  of,  185. 

right  to  dispose  of,  by  will,  14. 

where  abolished,  159. 

Onstodian  of  Will. 

duty  to  produce,  230. 

Damages  for  Wrongful  Death. 

as  part  of  assets  of  estate  (note),  438. 
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Dead  Body. 

right  to  dispose  of  by  will,  16. 

De  Bonis  Non. 

administrator,  393. 

Debts.    See  Claims  and  Debts  Against  Estate. 

Declarations. 

to  prove  undue  influence,  63. 
to  show  intention  of  testator,  71. 
to  show  testamentary  capacity,  28. 

Decrees. 

entry  of,  891. 

form  and  contents  of,  in  general,  891* 

Deeds. 

by  administrator  to  complete  decedent's  contract  of  con- 
veyance, 731-740. 
by  administrator  on  sale  of  estate,  662. 
by  heirs,  when  will  not  probated,  106. 
distinguished  from  wiUs,  2-4. 
insanity  of  grantor,  execution  of  deed  by  guardian,  978. 

Deficiency  Judgment 

paying  in  course  of  administration  (note),  574. 

Degrees  of  Kindred. 

how  computed,  148,  149. 

Deposit  of  WilL 

with  county  judge  or  clerk,  44. 

Descent  and  Distribution.    See  Succession. 
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De  Son  Tort. 

executor,  SOL 

Devises.    See  Legacies  and  Devises ;  Wills. 

Disqualification  of  Judge.    See  Judges. 


on  Final  Settlement. 

absent  distributee,  disposition  of  his  share,  877-889. 

agent  for  absent  distributee,  877-885. 

agents  for  absent  distributees,  forms  on  appointment  oi^ 

1387-1391. 
agreement  by  heirs  as  to  respective  shares,  832. 
appeal  from  and  reversal  of  decree,  850. 
appeal  from  heirship  contest,  839. 
eollateral  attack  on  decree,  848-850. 
conclusiveness  of  decree,  collateral  attack,  840. 
costs  of  heirship  contest,  839. 
death  of  infant  heir  pending  administration,  843. 
decree,  enforcement  against  executor,  852, 
decree,  relief  from,  851. 
decree,  conclusiveness,  848. 
decree,  requisites  and  validity,  844. 
decree,  contents  of,  844-846. 
deducting  indebtedness  of  heir  from  his  share,  845. 
discharge  of  executor  or  administrator,  858. 
distributee  may  compel  executor  to  deliver  share,  852,  853. 
in  case  of  nonresident  testator,  853. 
is  not  postponed  until  expiration  of  time  for  contesting  will, 

274. 
during  pendency  of  heirship  contest,  833. 
enforcement  of  decree  against  executor,  852. 
equity  may  relieve  from  decree,  851. 
extension  of  time  of  administration,  857. 
final  account,  distribution  on,  841,  842. 
fraud,  relief  from,  851. 
garnishment  of  funds,  848. 
heir  may  pursue  property  into  hands  of  distributee,  279. 
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heirship,  proceedings  to  determine,  830-840. 

issuance  of  other  letters  after  final  settlement.  859. 

jurisdiction  of  court  ceases  after  decree,  847-849. 

kinship,  determination  of  degrees  of,  835. 

manner  of  making  distribution,  841. 

must  be  made  when  time  to  present  claims  has  expired,  442. 

nonresident  testator,  853. 

notice  of  hearing  of  petition,  855. 

on  settlement  of  final  account,  784, 

operation  and  effect  of  decree,  846. 

payment  of  legacies,  812. 

payment  of  taxes  before  distribution,  856. 

partition  of  estate,  856. 

persons  bound  by  decree,  849. 

petition  and  notice  of  hearing,  855. 

petition  filed  with  final  account,  842. 

proceedings  to  determine  heirship,  830. 

proceedings  to  determine  heirship  are  in  rem,  838. 

recovery  from  distributee  by  successful  contestant  of  will, 

279. 
relief  from  decree  other  than  by  appeal,  851. 
requisites  and  validity  of  distribution,  844. 
reversal  of  decree  on  appeal,  850. 
reversal  of  decree,  right  to  property  (note),  431. 
taxes,  payment  before  distribution,  856. 
time  when  distribution  may  be  had,  841-843. 
trustees,  jurisdiction  over  after  distribution,  885-890. 
form  of  petition  for  determination  of  heirship,  1359. 
form  of  order  and  citation  on  the  petition,  1360. 
form  of  order  establishing  proof  of  service  of  notice^  1361. 
form  of  decree  determining  heirship,  1362. 
form  of  petition  for  distribution,  1363. 
form  of  notice  of  hearing  and  proof  of  posting,  1366. 
form  of  decree  of  distribution,  1367. 

form  of  petition  for  distribution  filed  with  final  account,  1369. 
form  of  order  fixing  time  for  hearing,  1373. 
form  of  notice  of  hearing  and  proof  of  posting,  1374. 
form  of  decree  of  distribution  on  filing  of  final  account,  1375. 
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form  of  discharge  of  administrator,  1380. 
forms  on  appointment  of  agent  for  absent  distributee,  1387- 
1391. 

Distribution,  Partial  Before  Final  Settlement. 

appeal  from  order  of  distribution,  828. 

bond  from  distributee  for  payment  of  debts,  827. 

hearing  of  application  and  granting  of  order,  82L 

illegitimate  may  petition  for,  819. 

neglect  to  render  final  account,  814. 

notice  of  application,  819. 

objection  to  application,  820. 

order  of  distribution,  821. 

petition  for  distribution  after  four  months,  817. 

petition,  what  must  contain,  819. 

reversal  of  order  of  distribution  on  appeal,  829. 

time  for  distribution  in  general,  816. 

pending  an  appeal,  817. 

when  may  be  had,  821-825. 

while  estate  in  hands  of  special  administrator,  376. 

who  may  petition  for,  818. 

form  of  petition  by  heir  for  partial  distribution,  135L 

form  of  petition  by  legatee  for  distribution,  1353. 

form  of  citation  to  administrator,  1353. 

form  of  objections  to  distribution,  1354. 

form  of  decree  for  distribution,  1355. 

form  of  refunding  bond  of  distributee,  1356. 

form  of  petition  for  order  to  refund,  1357. 

form  of  order  requiring  distributee  to  refund,  1358. 

District  Courts.    See  Ciourts. 


condition  in  will,  when  not  void  as  favoring,  94. 

Domicile. 

determination  of  by  probate  court  is  conclusive,  226. 
incorrect  determination  of  does  not  invalidate  probate,  237. 
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of  decedent  as  fixing  jurisdiction  to  administer  estate,  223. 

226. 
of  husband  is  domicile  of  wife,  224. 

Dower.    See  Homesteads. 

election  as  between  it  and  gift  under  will,  114. 

release  of,  185. 

right  to  dispose  of  by  will,  14. 

where  abolished,  159. 

forms  on  admeasurement  of,  1189. 

Duplicate  WilL 
revocation,  55. 

Dwelling-house. 

right  of  widow  to  possession,  458. 


^ectment. 

administrator  may  maintain,  432-434. 

heir  may  maintain,  435. 

probate  homestead  cannot  be  set  aside  in  ejectment  tnit|  468. 

Election. 

under  will,  113-117. 

Embezzlement. 

of  estates  of  decedents,  liability  for,  446-456. 
forms  on  recovery  of  converted  assets,  117Q. 

Eminent  Domain. 

proceedings  against  administrator,  709. 

Equitable  Conversion* 

conflict  of  laws,  67. 
rules  concerning,  95-97. 
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Equitable  Estate. 

descent  to  heirs,  125. 

Equity. 

jurisdiction  to  appoint  guardian,  941. 

jurisdiction  of  in  probate  matters,  221. 

jurisdiction  of  probate  court,  219. 

jurisdiction  to  relieve  from  fraudulent  probate,  281. 

jurisdiction  to  vacate  orders  and  decrees  of  probate  oourts  for 

fraud,  etc.,  221. 
jurisdiction  to  vacate  order  setting  apart  homestead,  481. 
jurisdiction  to  vacate  settlement  of  guardian's  account^  1002. 
lost  or  destroyed  wills,  jurisdictioii  of  equity,  293. 
equity  powers  of  probate  court,  219. 
relief  from  decree  of  distribution,  85L 
suits  in  to  construe  wills,  97. 

# 

Escheat  of  Property  to  State. 

proceedings  to  escheat  property,  144-205. 

aliens*  property,  when  escheats,  173-176. 

appeal  and  writ  of  error,  205. 

appearance,  pleading,  trial  and  judgment^  195. 

appointment  of  receiver,  194. 

compensation  of  counsel,  204. 

compensation  of  informers,  204. 

escheat  of  property  in  general,  186. 

information  and  summons,  193. 

institution  of  proceedings  to  discover  and  recover  property, 

187. 
vacation  of  decree,  205. 
of  unclaimed  debt  against  decedent,  583. 
proceedings  of  claimants  of  escheated  estates,  199. 
unclaimed  share  of  distributee,  880-885. 
money  paid  into  treasury  by  public  administrator,  927. 
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Estates  of  Umited  Value. 

sominary  administration,  496-500. 
forms  on  administration  of,  1198, 

Evidence. 

as  to  whether  omission  of  child  from  will  intentional,  87. 

as  to  nndue  influence  in  execution  of  will,  61. 

as  to  revocation  of  will  by  cancellation  or  destruction,  48. 

expert  testimony  as  to  sanity  of  testator,  29. 

extrinsic  to  show  whether  writing  is  a  will,  4. 

of  insanity  of  testator,  26. 

of  testamentary  capacity,  23. 

will  contest,  sufficiency  of  evidence,  260L 

Execution. 

enforcement  of  probate  judgments,  905. 

on  judgment  after  death  of  defendant,  569-575. 

Bzeeutor— Appointment  and  Issuance  of  Letters. 

executor  acting  before  his  qualification,  300. 

executor  de  son  tort,  301. 

executor  by  tenor  of  will,  301. 

executor  named  in  will,  302. 

corporation  as  executor,  304. 

married  woman  as  executor,  304. 

minor  or  absentee  executor,  306. 

persons  disqualifiedto  act,  307. 

letters  testamentary  with  will  annexed,  809. 

objections  by  persons  interested,  310. 

death  of  executor,  issuance  of  other  letters,  312. 

appointment  of  executor  by  an  executor,  312. 

authority  of  one  of  several  executors,  312. 

authority  of  administrator  with  will  annexed,  313. 

absentee,  naming  as  executor,  306. 

appeal  and  new  trial,  311. 

appeal,  effect  of  reversal  of  order  of  appointment,  342. 
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attorneys,  direction  in  will  for  executor  to   employ    certain 

(note),  302. 
bonds.     See  Bonds, 
coexecutors,  authority  of  one,  312. 
death  of,  authority  of  coexecutor  (statute),  300, 
de  son  tort,  301. 

instrument  appointing  executor  is  a  will,  60. 
letters  must  issue  to  person  named  in  will,  302. 
naming  of  executor  not  essential  to  will,  60. 
new  trial  and  appeal,  311. 
nonresident  may  qualify,  309. 
not  expressly  named  in  will,  301,  302. 

oath  of  office,  344. 

» 

qualification  of,  necessity  before  acting,  300. 

qualification,  evidence  of,  349. 

qualification,  power  of  before,  300. 

recording  letters,  349. 

relief  from  fraudulent  probate  of  will,  28L 

renunciation  of  right  (statutes),  303. 

renunciation  of  right  to  letters,  232-234. 

right  of  testator  to  choose,  302. 

waiver  of  right  to  letters,  232-234. 

who  disqualified  to  act  as,  307. 

who  may  object  to  appointment,  310. 

form  of  petition  for  letters  testamentary,  1096. 

form  of  letters  testamentary,  with  oath  of  executor,  1096. 

statutory  form  of  letters  in  California,  1097. 

statutory  form  of  letters  in  Nevada,  1098. 

statutory  form  of  letters  in  Oregon,  1098. 

statutory  form  of  letters  in  North  Dakota,  1099.. 

statutory  form  of  letters  in  Oklahoma  and  South  Dakota,  1100. 

statutory  form  of  letters  in  Utah,  1100. 

statutory  form  of  letters  in  Washington,  llOL 

statutory  form  of  letters  in  Wyoming,  1101. 

objections  to  issuing  letters  to  executor,  11Q2. 
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Executor — Powers,  Duties  and  Liabilities. 

collection  of  property  and  actions  in  respect  thereto,  430. 

rents  and  profits  of  estate,  439. 

care  and  preservation  of  estate,  440. 

delivery  of  estate  to  heirs  at  expiration  of  time  to  present 

claims,  442. 
bank  deposits,  collection  by  surviving  spouse,  443. 
assets  and  actions  in  foreign  jurisdiction,  443. 
right  of  executor  and  heirs  to  possession  of  property,  699. 
powers  and  duties  of  executor  in  general,  700, 
management  and  investment  of  moneys,  702. 
liability  for  loss  or  waste  of  assets,  705. 
liability  for  torts  and  wrongful  acts,  706. 
liability  for  acts  of  coexecutor,  707. 
actions  by  executor,  430-436. 
actions  by  and  against  executor,  708. 
action  by  executor  for  conversion  or  trespass,  714. 
action  against  executor  for  conversion  or  trespass,  715. 
action  by  administrator  on  bond  of  executor,  715. 
necessity  of  making  coexecutor  party,  716. 
compromise  of  debts  by  executor,  716. 
recovery  of  property  fraudulently  transferred.  717. 
costs  of  suit  to  recover  property,  721. 
disposition  of  estate  recovered,  722. 
settlement  of  partnership  interests  of  decedent,  723. 
contracts  of  executor,  730. 
actions,  alleging  appointment,  711-713. 
actions  by  executor,  430-436. 

actions  by  and  against  executor,  forms  of  pleadings,  1315. 
banks,  duty  and  liability  as  to  deposits  in,  702. 
bonds,  investment  of  funds  in,  704. 
business  of  decedent,  carrying  on,  441. 
care  and  diligence,  degree  exacted,  70L 
coexecutois,  liability  for  acts  of,  707. 
contracts  of  executor,  730. 
contracts,  actions  to  enforce,  710. 
eonversion,  actions  for,  by  or  against  executor,  714,  716. 
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eonyerted  assets,  pursuit  of,  446-460. 

conyersion,  action  for,  439. 

oonyerted  property,  pursuit  of  wrongdoer,  446-456. 

contracts  of  executor.    See  Contracts  of  Executor. 

contracts  of  decedent  and  their  enforcement    See  Contraeti 

of  Decedent, 
collection  of  assets,  "negligence  in,  746,  747. 
claims,  purchase  by  executor,  748. 
degree  of  care  required,  701. 
deyastayit,  706. 

debts,  liability  for  uncollected,  745. 
eminent  domain  proceedings,  709. 
embezzled  property,  pursuit  of ,  446-460. 
embezzled  property,  pursuit  of  wrongdoer,  446-456L 
ejectment,  actions  in,  432-434. 
entire  estate,  executor  chargeable  with,  746. 
foreclosure  of  liens,  parties,  709-714. 
fraudulently  conveyed  property,  recoyery  of,  717, 
foreign  assets,  443-445. 
farming  operations,  441. 
forms  of  pleadings  in  actions,  1315. 
fraudulent  conveyance  by  decedent,  forms  on   recoveiy   of 

property,  1312. 
interest  on  funds,  liability  for,  702-704. 
improvements  on  estate,  440. 
insurance  of  properly,  440. 
liens,  payment  of,  441. 
loss  of  assets,  liability  for,  747,  748. 
money,  care  and  investment  of,  702. 
investments  of  funds,  forms  on  compelling,  290. 
mortgages,  payment  of,  441. 

mortgage,  pa3rment  by  executor  from  own  funds,  748L 
partition,  actions  for,  699,  700. 
parties  in  actions,  708-714. 
parties,  coexecutor  as,  716. 
partnership  interests,  settlement  of,  723. 
possession  of  property,  right  to,  430-433. 
profit  by  estate,  executor  shall  not,  747. 
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quieting  title,  436-438. 

repair  of  buildings,  440. 

replevin,  actions  of,  439. 

specific  performance  of  decedent's  contracts,  731-744. 

taxes,  payment  of,  441. 

torts  of  executor,  706. 

trust,  action  to  declare,  710. 

trespass,  actions  for  by  or  against  executor,  714,  715. 

trusts,  duty  and  power  as  to,  437. 

trusts,  enforcement,  437. 

transactions  between  heirs  and  administrator,  748. 

unlawful  detainer,  708. 

waste,  liability  for,  705. 

Ezecntor— -Termination  of  Office  and  Bevocation  of  Letters. 

authority  of  successor,  393. 
appointment  of  successor  presumed  valid,  389. 
authority  of  successor,  393. 

compensation  in  case  of  removal  or  resignation,  760. 
conviction  of  crime,  390-400. 
collateral  attack  on  resignation,  389. 
death  of  executor,  rendition  of  account  on,  778. 
discharge  of  executor  after  final  distribution,  858. 
discharge  when  administration  terminated,  808. 
death  of  one  executor,  390. 
death  of  all  executors,  391. 

forfeiture  of  letters  by  failure  to  give  bonds,  354-364. 
grounds  for  removal,  396. 
insanity  of  executor,  390-400. 
incapability  to  act,  390,  391. 
insanity,  390,  391. 

judgment  against  executor  after  resignation,  390. 
marriage  of  executrix,  304. 
nonresidence,  396-400. 
notice  of  removal,  400-403. 

revocation   of   probate   of   will   as   afFecting   his   acts   and 
powers,  279. 
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revocation  of  letters  of  nonresident  or  absconding  execator, 
779. 

rendition  of  account  after  removal  or  resignation,  777. 

revocation  of  letters  for  failure  to  account,  774-775. 

removal  for  failing  to  publish  notice  to  creditors,  523. 

removal  for  contempt,  911. 

removal  for  failure  to  render  final  account,  814 

reversal  of  order  appointing  executor,  effect  of,  342. 

revocation  of  probate  terminates  powers  of  executor,  279. 

resignation  from  office,  387. 

removal  for  misconduct  or  maladministration,  396-405. 

revocation  of  letters  for  failure  to  return  inventory,  429. 

successor,  appointment  and  powers,  392-394. 

form  of  petition  for  revocation  of  letters,  1152. 

form  of  citation  to  administrator  to  show  cause  against  reyo- 
cation,  1153. 

form  of  order  revoking  letters  and  issuing  others,  1153. 

form  of  order  suspending  administrator,  1154. 

form  of  order  directing  notice  to  suspend  administrator,  1154. 

form  of  citation  to  administrator  to  show  cause,  1155. 

form  of  filing  of  charges  against  administrator,  1155. 

form  of  affidavit  for  removal  of  executor  for  mismanage- 
ment, 1157. 

form  of  order  revoking  letters,  1158. 

form  of  order  reinstating  suspended  administrator,  11S9. 

form  of  notice  to  absconding  administrator,  116Q. 

Exempt  Property. 

right  of  widow  to  possession,  458,  462. 
setting  aside  to  surviving  family,  458-462. 

Expectancy. 

release  by  heir,  184. 

Expert  Testimony. 

on  testamentary  capacity,  28-30. 
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Pamily  Allowance. 

appeal  from  order  to  pay,  489. 

community  is  subject  to,  156. 

children,  when  entitled  to,  488. 

during  administration,  duration  when  estate  insolvent,  482. 

during  administration,  appointment  of  special  administrator 
does  not  suspend,  483. 

during  administration,  time  to  apply  for,  484. 

during  administration,  notice  of  application,  484. 

during  administration,  right  to,  482,  485. 

during  administration,  necessity  of  petition  for,  484,  485. 

during  administration,  what  does  not  bar,  486. 

during  administration,  amount  of,  486. 

during  administration,  discontinuance  after  one  year,  488 

during  administration,  what  children  entitled  to,  488. 

during  administration,  bar  or  loss  of  right  to,  488-490. 

during  administration,  time  to  apply  for,  488. 

heirs  take  estate  subject  to,  120. 

liberal  interpretation  of  law,  485. 

laches  in  applying  for,  488. 

must  be  paid  before  debts,  103. 

new  trial  (note),  459. 

payment  in  preference  to  other  charges,  490. 

sale  of  property  to  pay,  608,  617. 

time  within  which  may  be  applied  for,  460,  488, 

temporary,  right  to,  459. 

temporary,  application  and  notice,  459,  460, 

temporary,  amount,  460. 

temporary,  duration  of,  460. 

temporary,  time  for  application  for,  460, 

will  cannot  deprive  wife  of,  486. 

form  of  petition  for  temporary  allowance,  1173. 

form  of  order  for  temporary  family  allowance,  1175. 

form  of  petition  to  set  apart  homestead,  1175. 

form  of  order  setting  apart  homestead,  1178. 

form  of  petition  for  exempt  personalty  and  family  allow- 
ance, 1181. 
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form  of  order  making  family  allowance  and  setting  apart 

personalty,  1183. 
form  of  appraisement  and  admeasurement  of  homestead,  1181. 
form  of  admeasurement  and  assignment  of  dower,  1189. 

Farming  Operations. 

duty  of  administrator  to  carry  on,  44L 

Fee. 

words  of  inheritance  unnecessary  to  pass,  8L 

Felon. 

disqualified  as  executor,  307. 

disqualified  as  administrator,  322. 

right  to  inherit,  177. 

whether  may  be  denied  right  of  inheritance,  122. 

Fiduciary  Relations. 

transactions  between  heirs  and  administrator,  748. 
testamentaiy  gifts  to  persons  occupying,  63. 

Foreign. 

and  ancillary  administration,  443-446,  853, 
guardians,  1027-1032. 

Foreign  Wills. 

execution  of  (statute),  285. 

letters  of  administration  with  will  annexed,  288.  310. 

may  be  probated  in  this  state,  226. 

manner  of  execution,  42. 

probate  of,  284-291. 

Forms — ^Accounting  1^  Surviving  Partner* 

petition  for  accounting,  1308. 
order  requiring  account^  1310. 
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Forms — Accounts  of  Executors  and  Administrators. 

exhibit  or  first  account,  1328. 

petition  for  rendition  of  exhibit,  1330. 

order  for  citation  to  render  exhibit,  1331. 

account  and  report  of  administration,  1332. 

first  and  final  account  filed  with   petition   for   distribution^ 

1334. 
second  and  final  account,  1339. 
appointment  of  day  for  settling  account,  1339. 
notice  of  settlement  of  account,  1340. 
order  directing  further  notice,  1341. 
proof  of  posting  notice,  1342. 
exceptions  to  account,  1343. 
appointment  of  referee  to  examine  account,  1343. 
report  of  referee,  1344. 
petition  for  rendition  of  account,  1346. 
decree  allowing  account,  1346. 
allowance  of  debt  irregularly  paid,  1347. 
commitment  for  contempt  for  disobeying  order,  1347. 
attachment  against  administrator  for  not  rendering  account, 

1348. 
revocation  of  letters  after  commitment  for  contempt,  1349. 
removal  of  administrator  after  contest  of  account,  1349. 

Forms — ^Actions  1^  or  Against  Executor. 

complaint  by  administrator,  1315. 

complaint  by  executor,  1316. 

complaint  against  administrator,  1317. 

complaint  against  administrator  with  will  annexed,  1318. 

Forms — ^Administration  of  Estates  of  Limited  Value. 

petition  to  set  apart  estate  not  exceeding  fifteen  hundred  dol- 
lars in  value,  1198. 
order  to  show  cause,  1199. 
order  assigning  estate,  1200. 

Probato  Law — 101 
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Forms — ^Appointment  of  Agents  for  Absent  DistributeaB. 

order  appointing  agent  to  take  possession,  1387. 
bond  of  agent  for  absent  distributees,  1388. 
petition  by  agent  to  sell  property,  1388. 
order  for  sale  of  personal  property,  1389. 
order  to  sell  upon  the  settlement  of  account,  1390. 
petition  of  claimant  for  money  deposited  in  the  state  treas- 
ury by  agent,  1390. 
certificate  entitling  claimant  to  money,  1391. 

Forms — Bonds  and  Oaths  of  Executors  and  Administraton. 

oath  to  be  attached  to  letters,  1132. 

bond  given  on  qualifying  for  office,  1133. 

bond  given  by  more  than  two  sureties,  1134. 

bond  given  on  sale  of  real  estate,  1135. 

examination  and  justification  of  sureties,  1136. 

petition  for  new  bond,  1138. 

petition  for  further  security,  1139. 

citation  to  show  cause  against  further  security,  114L 

affidavit  of  insufficiency  of  bond,  1141. 

order  to  give  new  bond,  1142. 

forfeiture  of  letters  for  failure  to  comply  with  order,  1142. 

application  by  surety  to  be  discharged,  1143. 

order  for  citation  on  petition  for  release  of  surety,  1144. 

citation  to  administrator  on  release  of  surety,  1144. 

order  releasing  surety,  1145. 

order  revoking  letters  on  failure  to  give  new  sureties,  1145. 

order  to  give  bond  when  will  requires  none,  1146. 

Forms — Claims  Against  Estate. 

order  directing  notice  to  creditors,  1202. 
publication  of  notice  to  creditors,  1203. 
affidavit  of  publication  of  notice,  1204. 
affidavit  of  posting  notice,  1205. 
decree  establishing  notice  to  creditors,  1206. 
presentation  of  daim,  1206. 
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mortgage  daim,  1207. 

contingent  claim,  1208. 

claim  not  yet  due,  1209. 

claim  founded  on  lost  promissory  note,  1210. 

afSdavit  that  creditor  had  no  notice,  1211. 

order  permitting  presentation  after  time,  1212. 

notary's  certificate  of  presentation  of  claim,  1213. 

statement  of  claims  presented,'  1214. 

reference  of  doubtful  claim,  1215. 

report  of  referee,  1216. 

payment  when  claimant  cannot  be  found,  1216. 

removal  of  administrator  for  failure  to  give  notice,  1217. 

Forms — Compromise  of  Debts. 

petition  for  authority  to  compromise,  1306. 
order  to  compromise  debt,  1307. 
order  approving  compromise,  1307. 

Forms — Partial  Distribution. 

petition  by  heir  for  partial  distribution,  185L 

petition  by  legatee  for  distribution,  1353. 

citation  to  administrator,  1353. 

objections  to  distribution,  1354. 

decree  of  distribution,  1355. 

refunding  bond  of  distributee,  1356. 

petition  for  order  to  refund,  1357. 

order  requiring  distributee  to  refund,  1358. 

Forms— Distribution  on  Final  Settlement 

petition  for  determination  of  heirship,  1359. 

order  and  citation  on  the  petition,  1360. 

order  establishing  proof  of  service  of  notice,  136L 

decree  determining  heirship,  1362. 

petition  for  distribution,  1363. 

notice  of  hearing  and  proof  of  posting,  1366. 

decree  of  distribution,  1367. 

petition  for  distribution  filed  with  final  account,  1369. 
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order  fixing  time  for  hearing,  1373. 

notice  of  hearing  and  proof  of  posting,  1374. 

decree  of  distribution  on  filing  of  final  account,  1375. 

discharge  of  administrator,  1380. 

Forms — ^Establishing  Termination  of  Life  Estate. 

petition  for  decree  showing  termination  of  life  estate,  1392. 

decree  showing  termination  of  life  estate,  1393. 

petition  for  decree  vesting  homestead  in  surviving  wife,  1394. 

Forms — ^Family  Allowance  and  HomesteacL 

petition  for  temporary  allowance,  1173. 

order  for  temporary  family  allowance,  1175. 

petition  to  set  apart  homestead,  1175. 

order  setting  apart  homestead,  1178. 

petition  for  exempt  personalty  and  family  allowance,  1180. 

order  making  family  allowance  and  setting  apart  personalty, 

1183. 
appraisement  and  admeasurement  of  homestead,  1184. 
admeasurement  and  assignment  of  dower,  1189. 

Forms — Ouardianship  of  minors. 

petition  for  appointment  of  guardian,  1395. 
order  appointing  day  of  hearing,  1396. 
citation  to  relatives,  1397. 
order  appointing  guardian,  1397. 
letters  of  administration,  1398. 
bond  of  guardian,  1399. 
nomination  of  guardian  by  minor,  1400. 
petition  for  allowance  out  of  income  of  minor  to  defray  ex- 
penses, 1401. 
order  for  allowance  out  of  income  of  minor,  1401. 
permitting  nonresident  guardian  to  remove  property,  1402. 
final  account  of  guardian,  1402. 

Forms — Ouardianship  of  Insane  or  Incompetent  Persona. 

petition  for  appointment  of  guardian,  1406. 
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order  appointing  day  for  hearing,  1407, 
order  appointing  guardian,  1407. 
petition  for  decree  restoring  to  capacity,  1408. 
judgment  of  restoration  to  capacity,  1408. 

Forms — Ouardian's  Sales  of  Real  Estate. 

petition  for  sale  of  real  estate,  1410. 
order  to  show  cause  against  sale,  141L 
order  to  sell  real  property,  1412. 
bond  on  sale  of  realty,  1413. 
assent  of  parties  to  sale,  1414. 
consent  to  guardian's  sale,  1414. 
guardian's  deed,  1414. 

Forms — ^Inyentory  and  Appraisement. 

order  appointing  appraisers,  1164. 

inventory  and  appraisement,  1164. 

inventory  of  after-discovered  property,  1167. 

failure  to  inventory  after-discovered  property,  order  to  show 
cause  against  removal,  1168. 

failure  to  file  inventory,  order  to  show  cause  against  revoca- 
tion of  letters,  1168. 

Forms — Investment  of  Funds  of  Estate. 

petition  for  investment  of  funds,  1302. 
order  for  publication  of  notice,  1303. 
notice  of  hearing  of  petition,  1304. 
order  directing  investment,  1305. 

Forms — ^Lease  of  Real  Estate. 

petition  for  order  to  lesuse,  1296. 
order  to  show  cause  against  lease,  1298. 
order  authorizing  lease,  1298. 
lease  by  administrator,  1299. 

Forms — Letters  of  Administration. 

petition  for  letters  of  administration,  1117. 
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Forms — ^Revocation  of  Letters  on  Petition  of  Person  having  Prior 
Bight. 

petition  for  revocation  of  letters,  1152. 

citation  to  administrator  to  show  cause  against  revocation, 

1153. 
order  revoking  letters  and  issuing  others,  1153. 

Fonns — ^Removal  or  Suspension  for  Miscondnct. 

order  suspending  administrator,  1154. 

order  directing  notice  to  suspended  administrator,  1154. 

citation  to  administrator  to  show  cause,  1155. 

filing  of  charges  against  administrator,  1155. 

affidavit  for  removal  of  executor  for  mismanagement^  1157. 

order  revoking  letters,  1158. 

order  reinstating  suspended  adpiinistrator,  1159. 

notice  to  absconding  administrator,  1160. 

Forms — ^Recovery  of  Concealed  or  Converted  Assets. 

complaint  chai^^g  conversion  of  property,  1170. 
commitment  for  failure  to  deliver  property,  1171. 

Forms — ^Recovery  of  Properly  Fraudulently  Conveyed. 

application  of  creditors  for  executor  to  recover  properly,  131SL 
order  directing  administrator  to  recover  property,  1313. 

Fonns— Sales  of  Personal  Property. 

petition  for  sale  of  perishable  property,  1218. 

order  to  sell  perishable  property,  1219. 

petition  for  order  to  sell  personalty,  1220. 

order  to  show  cause,  1225. 

opposition  to  sale,  1225. 

order  of  sale,  1227. 

order  to  sell  x>ersonalty  on  petition  to  sell  land,  1228. 

notice  of  sale,  1229. 

return  of  sale  with  petition  for  confirmation,  1229. 

order  confirming  sale,  1232. 
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Farma — Sales  of  Beal  Property. 

petition  for  order  of  sale,  1242. 

order  to  show  cause  against  sale,  1252. 

objections  to  granting  order  of  sale,  1253. 

order  of  sale,  1254. 

notice  of  public  sale,  1256. 

notice  of  private  sale,  1257. 

return  of  proceedings  with  petition  for  confirmation,  1258. 

order  fixing  time  for  hearing  of  return,  1264. 

notice  of  hearing  of  return,  1265. 

objections  to  confirmation  of  sale,  1267. 

order  confirming  sale,  1268. 

order  confirming  sale  made  to  advance  bidder,  1270. 

order  confirming  sale  to  bidder  in  open  court,  1271. 

order  confirming  sale  made  under  will,  1272. 

deed  of  administrator,  1274. 

order  vacating  sale  for  inadequacy  of  price,  1276. 

notice  of  motion  to  vacate  sale  for  noncompliance  with  bid, 

1277. 
order  for  resale  on  failure  of  purchaser  to  comply  with  bid, 

1277. 
additional  bond  of  administrator,  1279. 
bond  given  on  sale  of  contract  to  purchase  land,  1280, 

Fonnji — Sonunary  Sale  of  BDning  Interests. 

petition  for  order  to  sell,  1234. 
order  to  show  cause  against  sale,  1238. 
order  of  sale,  1239. 

Forms — Special  Administrators. 

petition  for  special  letters,  1147. 

order  appointing  special  administrator,  1148L 

special  letters  of  administration,  1149. 

oath  of  special  administrator,  1150. 

bond  of  special  administrator,  1150. 
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Forms — Trssisler  of  Administration  When  Judge  Disqnalified. 

order  transferring  proceedings,  1161. 

petition  for  retransfer  of  proceedings,  1161. 

order  transferring  proceedings  back  to  original  conrt^  1162. 

Fonnji— Execution  of  Wills. 

attested  wUl,  1049. 

subscription  and  attestation,  1051. 

attestation  of  wiU  by  third  person  for  testator,  1052. 

attestation  in  case  of  acknowledgment  by  testator  of  his  ag- 

nature,  1052. 
power  to  executors  to  sell  real  estate,  1052. 
codicil,  1053. 
olographic  will,  1053. 
nuncupative  wiU,  1054. 

Forms— Probate  of  Wills. 

petition  by  executor  for  probate  of  will,  1055. 
petition  by  devisee  for  probate  of  will,  1057. 
petition  to  compel  production  of  will,  1057. 
order  requiring  production  of  will,  1057. 
commitment  on  failure  to  produce  will,  1058. 
renunciation  of  right  to  letters  by  executor,  1059. 
forfeiture  of  right  by  failing  to  apply  for  letters,  1059. 
notice  of  hearing  of  petition  for  probate,  1059. 
affidavit  of  publication  of  notice,  1060. 
affidavit  of  mailing  notice  to  heirs,  1061. 
affidavit  of  personal  service  on  heirs,  1061. 

Forms— Contest  of  Will  Before  Probate. 

opposition  to.  probate  of  will,  1063. 

answer  to  opposition  to  will,  1068. 

opposition  to  probate  of  olograph,  1069. 

opposition  to  probate  of  nuncupative  will,  1070L 

demand  for  jury  trial,  1070. 

testimony  of  subscribing  witnesses,  107L 
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testimony  of  applicant  on  probate,  1072. 
certificate  of  probate  of  will,  1075. 
certificate  of  rejection  of  will,  1077. 
order  admitting  will  to  probate,   1078. 
order  admitting  will  without  bonds,   1080. 

Terms— Contest  of  Will  After  Probate. 

petition  to  revoke  the  probate  of  a  will,  1081. 
citation  on  application  to  revoke  probate,  1083. 
order  revoking  probate,  1083. 

Forms — Probate  of  Foreign  Wills. 

petition  for  letters,  1084. 
order  appointing  time  for  hearing,  1086. 
notice  of  hearing  of  petition,  1086. 
order  admitting  will  to  probate,  1087. 

Forms — ^Probate  of  Lost  or  Destroyed  Wills. 

petition  to  establish  destroyed  will,  1089. 
certificate  establishing  destroyed  will,  1090. 
order  admitting  will  to  probate,  109L 


Forms — Probate  of  Nnncnpative 

petition  for  probate  of  will,  1093. 

Frand. 

as  affecting  validity  of  will,  60-63. 

in  probate  of  will,  no  relief  after  one  year,  281* 

probate  of  will  procured  by  is  conclusive,  281. 

Frauds,  Statute  of. 

administrator's  contracts,  745. 
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nraadnlent  Conveyances. 

forms  on  recovery  of  property  fraudulently  conveyed  by  de- 
cedent, 1312. 
recovery  of  the  property  by  administrator,  717. 

nrandulent  Disposition. 

of  estate  of  decedent,  liability  for,  446-456. 


Oamishment. 

of  administrator,  848. 

Onardians  of  Incompetents,  Appointment  and  QualiflcatioiL 

petition  for  guardianship  and  notice  thereof,  967. 

hearing  of  petition  and  appointment  of  guardian,  970. 

persons  entitled  to  letters,  972. 

filing  of  bond  by  guardian,  972. 

powers  and  duties  of  guardian,  972. 

validity  of  appointment,  vacation  and  appeal,  973. 

restoration  of  ward  to  sanity,  974. 

definition  of  incompetent,  977. 

execution  of  deed  after  insanity  of  vendor,  978. 

appeal  from  appointment,  973. 

appointment  of  as  evidence  of  want  of  testamentary  capacity, 

27. 
bonds  of  guardian,  972,  1044-1048. 
notice  of  petition,  967. 
order  appointing  guardian,  971. 
service  of  notice  of  petition,  968. 
who  entitled  to  letters,  972. 

form  of  petition  for  appointment  of  guardian,  1406. 
form  of  order  appointing  day  for  hearing,  1407. 
form  of  order  appointing  guardian,  1407. 
form  of  petition  for  decree  restoring  to  capacity,  1408. 
form  of  judgment  of  restoration  to  capacity,  1408. 
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OaardianB  of  Minon,  Appointment  and  Qaalification. 

classes  of  guardians,  936. 

appointment  of  guardian  by  parent,  936. 

bond,  letters^  powers  and  duties  of  testamentary  guardian, 

938. 
appointment  by  court — petition — ^jurisdiction,  939. 
notice  of  hearing  of  petition,  944. 
nomination  of  guardian  by  infant,  945. 
approval  of  nomination  by  court,  946, 
nomination  by  ward  after  arriving  at  fourteen,  948. 
persons  entitled  to  appointment,  952. 
rules  for  awarding  custody  of  child,  955. 
bond,  oath  and  letters  of  guardian,  952. 
justification  of  sureties,  955. 

conditions  in  bond  and  order  of  appointment,  956. 
recording  of  bond  and  letters,  957. 
entry  of  order  of  appointment,  957. 
appointment  of  more  than  one  guardian,  958. 
confidential  relation,  between  guardian  and  ward,  958. 
control  of  court  over  guardian,  959. 
control  of  guardian  over  ward,  959. 
maintenance  and  support  of  ward,  961. 
general  rules  of  practice,  963. 
transfer  of  proceedings  to  another  county,  963. 
estoppel  of  guardian  to  deny  appointment,  963. 
vacation  of  orders  and  appeal,  964. 
guardianship  de  facto,  966. 
custody  of  child,  rules  for  awarding,  950, 
appeals,  964. 

bond  of  guardian,  952-960. 
letters  of  guardianship,  952. 
oath  of  guardian,  952. 
who  may  be  appointed,  948. 

equity,  jurisdiction  in  guardianship  matters,  94L 
who  may  petition  for  appointment,  939. 
petition  for  appointment,  939. 
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testamentary  guardian,  937,  938, 

kinds  of  guardians,  936. 

bond  of  guardian,  1014-1044. 

bonds  of  guardian,  952-972,  1044-1048. 

form  of  petition  for  appointment  of  guardian,  1395. 

form  of  order  appointing  day  of  hearing,  1396. 

form  of  citation  to  relatives,  1397. 

form  of  order  appointing  guardian,  1397. 

form  of  letters  of  administration,  1398. 

form  of  bond  of  guardian,  1399. 

form  of  nomination  of  guardian  by  minor,  1400. 

form  of  petition  or  allowance  out  of  income  of  minor  to 
defray  expenses,   1401. 

form  of  order  for  allowance  out  of  income  of  minor,  1401. 

form  of  permitting  nonresident  guardian  to  remove  prop- 
erty, 1402. 

form  of  final  account  of  guardian,  1402. 

Ouardiaiui,  Bonds  of. 

on  sale  of  real  estate,  1019. 

filing  of  bond,  972. 

conditions  in  bond,  956. 

recording  bond,  957. 

justification  of  sureties,  955. 

in  general,  952. 

of  foreign  guardian,   1028. 

testamentary  guardian,  bond  of,  938. 

dischaige  of  sureties,  new  bond,  1044. 

enforcement  of  liability  of  sureties,  1045. 

accrual  of  action  on  bonds,  limitations  and  laches,  1047, 

Ouardians,  Powers  and  Duties  of. 

payment  of  debts  of  ward,  979. 
'   collection  of  assets— compromises  and  releases,  981. 
recovery  of  concealed  or  embezzled  assets,  982. 
representation  of  ward  in  actions,  984. 
management  of  estate,  987. 
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contracts  of  guardian,  989. 

eare  and  investment  of  money,  990. 

support  and  education  of  ward,  992. 

partition  of  estate,  995. 

inventory  and  appraisement  of  property,  996. 

settlement  of  accounts  of  guardian,  997. 

conclusiveness  of  settlement — relief  and  appeal,  1002. 

accounts  of  joint  guardians,  1003. 

allowance  for  expenses  of  guardian,  1003. 

compensation  for  services  of  guardian,  1004. 

administrator  for  ward,  guardian  may  act  aSy  324-326. 

appearance  for  ward,  912. 

actions  by  and  against,  984-987. 

contest  by  guardian  of  account  of  administrator,  790. 

compromise  by  guardian,  98L 

care  of  estate,  987. 

debts    of  ward,  payment,  979. 

education  of  ward,  992. 

improvements,  duty  to  make,  988. 

investment  of  money,  990. 

interest,  liability  for,  991. 

petition  by  guardian  for  homestead,  470. 

releases  by  guardian,  98L 

repair  of  buildings,  988. 

service  upon,  912. 

will  contest  may  be  filed  by  guardian,  253. 

Oaardiazis,  Sales  and  Mortgages  by. 

sale  without  order  of  court,  1005. 

sale  for  maintenance  of  ward,  1005. 

sale  for  investment  or  payment  of  debts,  1007. 

application  of  proceeds  to  purposes  of  sale,  lOOSl 

investment  of  proceeds  of  sale,  1009. 

property  subject  to  sale,  1010. 

petition  for  order  of  sale,  1011. 

granting  of  order  to  show  cause,  1013. 

service  of  order  to  show  eause,  1014. 

hearing  of  petition,  1016. 
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attendance  and  examination  of  witnesses,  1017« 

costs  in  case  of  contests,  1017. 

order  of  sale,  form  aiid  contents,  1018. 

limitation  of  order  to  one  year,  1019. 

bond  and  oath  of  guardian,  1019. 

rules  for  conducting  and  completing  sales,  102L 

terms  of  sale — cash  or  credit,  1022. 

irregularities  in  sales,  1023. 

limitation  of  action  to  recover  property,  1024. 

mortgage  of  estate,  1025. 

investment  of  proceeds,  sale  for,  1007. 

lease  of  ward's  land,  proceedings  to  obtain,  685-699. 

mortgage  of  ward's  land,  proceedings  to  obtain,  685-699L 

maintenance  of  ward,  sale  for,  1005. 

order  of  court,  necessity  for,  1005. 

order  to  show  cause,  1013,  1014. 

oath  of  guardian,  1019. 

what  property  may  be  sold,  1010. 

witnesses,  attendance  and  examination,  1017. 

form  of  petition  for  sale  of  real  estate,  1410. 

form  of  order  to  show  cause  against  sale,  141L 

form  of  order  to  sell  real  property,  1412. 

form  of  bond  on  sale  of  realty,  1413. 

form  of  assent  of  parties  to  sale,  1414. 

form  of  consent  to  guardian's  sale,  1414. 

form  of  guardian's  deed,  1414. 

Ouardians,  Termination  of  Onardianship. 

appeal  from  order  removing,  1040. 

removal  for  contempt,  911. 

grounds  for  removal  of  guardian,  1038. 

removal  or  resignation  and  appointment  of  successor,  1038. 

suspension  of  testamentary  guardian,  1041. 

suspension  of  guardian  appointed  by  court,  1042. 

marriage  of  guardian  or  ward,  1042. 

death  of  guardian  or  ward,  1043. 

restoration  of  insane  ward,  1043^ 
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release  of  guardian  by  ward,  1044. 
discharge  of  guardian  by  ward,  1044. 

OuHprdians,  Nonresident  Ooardians  and  Wards. 

appointment  of  guardian  for  nonresident,  1027, 
powers  and  duties  of  guardian,  1028. 
bond  of  guardian,  inventory  and  account,  1028. 
extension  of  authority  to  other  counties,  1029. 
authority  of  foreign  guardian,  1030. 

collection  and  removal  of  assets  by  foreign  guardian,  103L 
exoneration  of  local  custodian,  1032. 
account  of  guardian,  1028. 
estates  in  different  counties,  1029. 
inventory  of  estate,  1028. 

form  of  order  permitting  removal  of  property  from  state, 
1402. 

• 
Half-blood. 

inheritance  by  relatives  of,  149. 

right  of  relatives  of  to  administer  estate,  321. 

Handwriting. 

proof  of  on  probate  of  will,  264. 

Heirship. 

proceedings  to  determine,  830-840. 

Heirs.    See  Succession. 

right  to  possession  of  estate,  121,  699-730. 
right  to  sue  in  respect  to  estate,  430-440. 
right  to  possession  of  estate,  430-440. 
right  to  maintain  ejectment,  435. 

Highway. 

consent  of  administrator  to  laying  out,  700. 

Probate  L«w — 102 
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Holographic  Will. 

manner  of  execution,  4. 
form  of  olograph,  1053. 
execution  and  validity,  5. 
probate  of,  246. 
revoking  attested  will,  47. 

Homesteacbi,  in  OeneraL 

joint  tenancy  in,  160. 

classes  and  general  incidents  of  homesteads,  457. 

kinds  of  homesteads,  457. 

right  of  family  to  occupy  home  and  have  temporary  support, 

458. 
right  to  have  exempt  property  and  homestead  set  apart^  462. 
duty  and  power  of  court  in  respect  thereto,  467. 
persons  entitled  to  homestead,  468. 
circumstances  affecting  or  barring  right,  471. 
property  subject  to  appropriation,  473. 
value  and  amount  of  property  appropriated,  475. 
proceedings  for  setting  apart  homestead,  477. 
effect  of  order  setting  apart,  478. 
conclusiveness  of  order,  vacation  and  appeal,  480. 
title  and  apportionment  of  property  set  apart,  491. 
summary  administration  of  estates  of  limited  value,  49& 
property  vesting  in  children  exclusively,  504. 


Homestead  Dedicated  in  Lifetime  of  Decedent 

appraisement,  514-517. 

community,  descent  of  property  selected  from,  505-510. 

descent  of,  159. 

forms  on  establishing  termination  of  homestead,  1394. 

foreclosure  of  lien,  whether  claim  must  first  be  presented  to 

administrator,  510-513. 
inventory  must  contain,  418. 
included  in  will  of  all  property,  80. 
liens,  payment,  509. 
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mortgages,  payment,  509. 

power  to  dispose  of  by  will,  15. 

retains  its  exempt  character  on  death  of  one  spouse,  507. 

successors  of  homesteads,  rights  of,  517. 

separate  property,  descent  of  property,  selected  from,  505-510. 

succession  to,  504-510. 

termination  of  by  death,  proceedings  to  adjudicate,  914, 

what  law  governs,  508. 

descent  of  homestead  to  surviving  spouse,  505. 

assignment  of  homesteads  and  payment  of  liens  thereon,  509. 

admeasurement  of  homestead  exceeding  five  thousand  dollars, 

513. 
making  of  report  by  appraisers,  514. 
confirmation  of  report  by  court,  516. 
costs  of  proceedings,  517. 
registration  of  orders,  517. 
rights  of  successors  to  homestead,  517. 
forms  for  admeasurement  of  homestead,  1184. 
forms  for  admeasurement  of  dower,  1189. 

Homesteads  not  Dedicated  in  Lifetime  of  Decedent,  Setting  Apart 
to  Family. 

amount  of  property  that  may  be  appropriated,  475. 

application  for,  time  to  make,  477. 

appeal  from  order,  480. 

apportionment  of  property  set  apart,  491* 

barring  of  right  to,  468-471. 

bar  or  loss  of  right,  494. 

conveyance  by  one  member  of  family,  472. 

circumstances  affecting  or  barring  right,  471, 

children  without  parents  entitled  to,  470. 

cannot  be  set  aside  in  ejectment  suit,  468. 

court  must  set  aside,  467. 

creditors'  rights  subordinate  to  homestead,  476. 

collateral  attack  on  order  setting  apart,  481. 

community,  homestead  set  apart  fronii  493. 

conveyance  of,  494-496. 
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circumstances  affecting  op  barring  right  to  homestead,  47L 

dwelling-house,  right  of  widow  to  occupy,  458. 

defined,  464. 

duty  and  power  of  court  in  setting  apart  to  family,  467. 

exempt  property,  setting  aside  to  family,  462-. 

exempt  property,  right  of  family  to  have  set  apart,  462. 

effect  of  setting  homestead  apart,  478-480. 

forms  on  assignment  of  estates  of  limited  value,  1198. 

family  defined,  464. 

family  allowance  is  subject  to  homestead  right,  46L 

family  allowance  during  administration,  482-490. 

guardian  may  petition  for,  470. 

has  precedence  over  right  to  family  allowance,  46L 

insolvency  of  estate  does  not  bar  right  to,  472. 

kinds  of,  457. 

loss  of  right  to  have,  469,  471. 

liberal  interpretation  of  law,  466. 

loss  of  right,  494. 

mortgage  of,  493. 

notice  of  application  for,  477, 

new  trial,  477. 

order  setting  apart,  478. 

order  setting  apart,  conclusiveness,  480. 

order  setting  apart,  effect  of,  478. 

purpose  of  law  of,  465. 

partition  of,  494. 

persons  entitled  to  homestead,  468. 

property  subject  to  appropriation  as  homestead,  478. 

proceedings  to  set  apart  homestead,  477. 

recording  order  setting  apart,  478. 

right  of  family  of  decedent  to  occupy  home,  458. 

setting  apart  to  family,  462. 

selection  of  property  for,  474-476. 

sale  of  property  for  homestead  purposes,  when  no  property 
available  for  homestead,  475. 

separate  property,  homestead  set  apart  from,  493. 

title  to  land  cannot  be  adjudicated  in  setting  aside  home- 
stead, 467. 
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title  to  property  not  determined  or  affected  in  setting  apart, 

479. 
testamentary  power  subordinate  to  right  to  have  property 

set  aside  to  widow  (note),  459. 
title  and  apportionment  of  property  set  apart,  491. 
voluntary  and  probate  are  unlike,  466. 
vacation  of  order  setting  apart,  481. 
value  and  amount  of  property  appropriated,  475. 
waiver  of  right  to,  468-470. 
who  entitled  to,  468-470. 

wishes  of  applicant,  whether  considered  in  selecting,  473, 
waiver  of  right,  494. 
what  law  governs,  478,  492. 
form  of  petition  to  set  apart  homestead,  1175. 
form  of  order  setting  apart  homestead,  1178. 
form  of  petition  for  exempt  personalty  and  family  allowance, 

1181. 
form  of  order  making  family  allowance  and  setting  apart 

personalty,  1183. 
form  of  appraisement  and  admeasurement  of  homestead,  1184. 
form  of  admeasurement  and  assignment  of  dower,  1189. 

Hotchpotch. 

bringing  advancements  into,  178. 


niegitimatea. 

determining  status  of  in  heirship  procoedings  (note),  833, 

extraterritorial  effect  of  legitimation,  168. 

family  allowance,  right  to,  488. 

how  legitimated,  164-170. 

inherits  as  a  pretermitted  child,  85. 

issue  of  void  marriage,  170. 

inheritance  by  and  from,  164-170. 

issue  of  polygamous  marriage,  171. 

legitimation  of,  164-170. 

may  petition  for  partial  distribution  of  estate,  819. 

right  to  letters  of  administration  (note),  319. 
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Improvements. 

authority  of  administrator  to  make,  440. 
by  guardian  on  ward's  estate,  988. 
duty  of  administrator  to  make,  440. 

Incompetents. 

guardianship  of,  967-1048. 

Incorporation. 

of  extrinsic  writings  in  will,  59. 

IndeflnitenesB  in  WilL 

evidence  to  remove,  74. 
whether  avoids  it,  59. 

Inheritance.    See  Succession. 

Inheritance  Tax. 

power  of  legislature  to  impose,  122. 

Inheritance  Taxes.    See  Appmdix  to  Vol.  Two. 

Injunction. 

against  administrator  when  last  will  is  sought  to  be  pro- 
bated, 295. 

Injustice  of  WilL 

as  affecting  its  validity,  64. 

Insane  Delusions. 

as  affecting  testamentary  capacity,  80. 

Insane  Persons. 

as  administrator,  326. 
guardianship  of,  967-1048. 
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V. 


.  ^      '-^y  atary  capacity,  25. 

,  25-30. 
y .  •s'  /acating  office,  390-400. 


•Vv 


^r 


1^ 


administrator  to  insure  property,  420. 


ce  Money. 

da  part  of  assets  of  estate  (note),  438. 
setting  apart  to  widow  as  exempt  (note),  462. 
whether  passes  by  succession,  126. 

Interest. 

administrator's  liability  for,  on  funds  of.  estate,  702-704. 
liability  of  guardian  for,  991. 
on  claims  against  decedent,  580. 
on  legacy,  accrual  of,  108, 109. 

Intestacy. 

to  be  avoided  in  construing  wills,  78. 

Intoxication. 

as  affecting  testamentary  capacity,  25. 
disqualifies  administrator,  322-325. 
disqualifies  executor,  308. 

Intoxicating  Liquor. 

use  of  as  affecting  testamentary  capacity,  25. 

Inventory  and  Appraisement. 

assets  of  estate,  what  are  (note),  431. 

appraisers,  appointment  and  qualification,  414. 

after-discovered  property,  421. 

appraisement  unnecessary  when  no  estate  but  money,  423. 

affidavit  to  inventory,  427. 
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by  guardian  of  ward's  estate,  996. 

compensation  of  appraisers,  414. 

debt  of  executor  discharged  by  will,  426. 

inventory,  what  must  contain,  418. 

money,  inventory  of,  422. 

oath  to  inventory,  427. 

presenting  to  judge  at  his  residence  (note),  413. 

partnership  interests,  418. 

public  administrator  must  make,  922. 

property  which  must  be  set  forth,  412. 

property  situated  in  different  counties,  414. 

persons  disqualified  to  act  as  appraisers,  414. 

special  administrators  not  allowed  expenses  of  appraisement^ 

415,  416. 
supplemental  inventory,  421. 

sureties'  liability  for  debt  due  from  executor,  423-426. 
time  for  returning,  412,  413. 
title  to  property,  jurisdiction  to  determine,  420. 
valuation  of  property,  conclusiveness,  420. 
return  of  inventory  and  appraisement,  412. 
appointment,  qualification  and  compensation  of  appraisera, 

414. 
oath  of  appraisers,  417. 
manner  of  appraisement  and  form  and  contents  of  inventory, 

418. 
determination  of  title  and  value  of  property,  420. 
additional  or  supplementary  inventory,  421. 
estates  consisting  wholly  or  partly  of  money,  422. 
debts  owing  from  executor  to  estate — liability  of  sureties,  423. 
discharge  or  bequest  of  debt  owing  to  testator,  426. 
signature  and  affidavit  to  inventory,  427. 
revocation  of  letters  for  failure  to  return  inventory,  429. 
form  of  order  appointing  appraisers,  1164. 
form  of  inventory  and  appraisement,  1164. 
form  of  inventory  of  after-discovered  property,  1167. 
form  of  order  to  show  cause  against  removal  on  failure  to  file 

inventory  of  after-discovered  property,  1168. 
form  of  order  to  show  cause  against  revocation  of  letterii 

1168. 
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Investment  of  Funds.    See  Administrators,  Powers,  Duties  and 
Liabilities;  Forma. 

Irrigation  Company. 

devise  of  land  carries  stock  in^  81. 

Joint  Tenanqr. 

gift  to  several  persons  does  not  create,  91« 
husband  and  wife  in  homestead,  160. 

Joint  Wills. 

validity  and  effect,  9. 

Judge. 

disqualification  of,  forms  on  transfer  of  proceedings  to  an- 
other court,  1161. 
disqualification,  transfer  of  cause,  405-409. 
retransf  er  of  cause  when  disqualification  removed,  41L 

Judgments. 

against  executor  on  rejected  claim,  572-575. 
enforcement  after  death,  569-575. 
enforcement  of  probate  judgments,  905. 
presentation  of  claims  secured  by,  533. 

Jurisdiction.    See  Courts. 

of  probate  courts  generally,  207-216. 

Jury  TriaL 

in  will  contest  before  probate,  256-262. 

of  contest  of  will  after  probate,  188. 

on  contest  of  administrator's  account^  791, 

on  contest  for  letters,  337. 

when  may  be  demanded,  906. 
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Justification. 

of  sureties  on  executor's  bond,  35L 
form  of  justification.    See  Forma. 

Laches. 

in  applying  for  letters  of  administration,  329. 
in  applying  for  sale  of  land  of  decedent^  619-62L 

Lapsed  Legacies  and  Devises. 

on  death  of  legatee,  111-113. 

whether  fall  into  residuary  clause,  93. 

Leases. 

of  real  estate  of  decedent,  or  ward,  proceedings  to  obtain,  685- 

698. 
form  of  petition  for  order  to  lease,  1296. 
form  of  order  to  show  cause  against  lease,  1298. 
form  of  order  authorizing  lease,  1298. 
form  of  lease  by  administration,  1299. 

Legacies  and  Devises. 

annuities,  when  due,  108. 

ademption  of  legacy,  110. 

contribution  to  pay  debts  of  testator,  604. 

definitions  of  different  kinds  of  legacies,  99,  100. 

debts  of  decedent,  order  of  resort  to  property  to  pay,  102. 

interest  on  fund,  accrual  of,  108. 

interest  on  legacy,  time  from  which  runs,  109. 

lapses  of  legacy  or  devise  on  death  of  donee,  111-113. 

liability  of  legatees  and  devisees  for  testator's  debts,  602-604. 

life  legacy,  security  by  legatee,  107. 

payment  of  legacies,  order  of  resort  to  property  for,  104. 

sale  of  land  to  pay  legacy,  683. 

substituted  legacy,  101. 

specific  legacy  not  favored,  101. 

specific,  general,  and  demonstrative  legacies  defined,  99. 

cumulative  or  substitutionary  legacies,  lOL 
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residuary  legacies,  101. 

annuities,  101. 

order  of  resort  to  estate  of  intestate  to  pay  debts,  102. 

order  of  resort  to  property  of  testator  to  pay  debts,  102. 

order  of  resort  to  property  for  payment  of  legacies,  104. 

exemption  of  legacies  to  kindred  from  debts,  105. 

liability  of  beneficiaries  for  testator's  obligations^  105, 

conveyance  by  heir  when  will  not  probated,  106. 

title,  possession  and  sale  of  specific  gifts,  107. 

possession  of  life  legacy,  107. 

accrual  of  gift  of  income,  108. 

satisfaction  of  gift  in  contemplation  of  death,  108. 

time  when  legacies  and  annuities  are  due,  108. 

time  from  which  legacies  bear  interest,  109. 

intention  of  testator,  110. 

lapsed  devises  and  legacies  fall  into  residuary  clause,  93. 

advancements  as  ademption  of  legacy,  110. 

abatement  of  legacies,  111. 

lapse  of  legacy  on  death  of  legatee,  111. 

election  of  beneficiary  under  the  will,  113. 

Letters. 

wills  in  the  form  of,  3. 

Letters  of  Administratioxt 

court  first  applied  to  has  exclusive  jurisdiction  to  grant,  226. 
jurisdiction  to  issue  as  depending  upon  domicile  of  decedent 

and  situs  of  property,  223-226. 
contest  on  application  for  letters,  334-340. 
validity  when  granted  out  of  order  prescribed  by  statute, 

321. 
issuance  of,  and  proceedings  therefor,  315. 
forfeiture  by  failure  to  give  bonds,  354-364. 
recording,  349. 
collateral  attack  uimu,  337. 
issuance  of,  and  proceedings  therefor,  329-343. 
public  administrator,  letters  of,  919. 
issuance  for  after-discovered  property,  859. 
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form  of  petition  for  letters  of  administration,  1117. 

form  of  notice  of  application  for  letters,  1119. 

form  of  affidavit  of  posting  notice  of  application,  1120. 

form  of  objections  to  issuing  letters  to  applicant,  1121,  1122. 

form  of  order  appointing  administrator,  1123. 

form  of  letters  of  administration  with  oath,  1125« 

statutory  form  of  letters  in  California,  1126. 

statutory  form  of  letters  in  Nevada,  1126. 

statutory  form  of  letters  in  North  Dakota,  1127. 

statutory  form  of  letters  in  Oklahoma  and  South  Dakota, 

1127. 
statutory  form  of  letters  in  Oregon,  1128. 
statutory  form  of  letters  in  Utah,  1128. 
statutory  form  of  letters  in  Washington,   1129. 
statutory  form  of  letters  in  Wyoming,  1129. 
form,  nomination  of  administrator  by  heir,  1130. 
form,  issuance  of  letters  to  guardian  of  minor,  1130. 


Letters  of  Administration  with  Will  Annexed. 

foreign  wills,  288,  310. 

issuance,  manner  of,  310. 

issuance  on  death  of  executor,  312. 

issuance  of  and  proceedings  therefor,  315-342. 

petition  for,  filed  with  objections  to  executor,  310. 

petition  for  with  opposition  to  appointment  of  executor,  310. 

revocation  on  petition  of  person  having  prior  right,  380. 

when  should  be  issued,  309,  391. 

when  should  issue  (statute),  303. 

where  minor  is  named  executor,  306. 

where  absentee  is  named  executor,  306. 

wills  in  which  no  executor  named,  310. 

form  of  petition  for  letters  on  renunciation  by  executor,  1105. 

form  of  petition  for  letters  on  death  of  executor,  1107. 

form  of  order  appointing  administrator  with  will  annexed, 

1109. 
form  of  letters  on  renunciation  by  executor,  1111. 
form  of  letters  on  death  of  executor,  1112. 
statutory  form  of  letters  in  California,  1112. 
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statutory  form  of  letters  in  Nevada,  1113. 

statutory  form  of  letters  in  North  Dakota,  1114. 

statutory  form  of  letters  in  Oklahoma  and  South  Dakota,  1114. 

statutory  form  of  letters  in  Utah,  1115. 

statutory  form  of  letters  in  Washington,  1115, 

statutory  form  of  letters  in  Wyoming,  1116. 

Letters  Testamentary. 

court  first  applied  to  has  exclusive  jurisdiction  to  grant,  226, 

227. 
forfeiture  by  failure  to  give  bonds,  354-364. 
foreign  will,  persons  entitled  to  letters,  288. 
issuance  for  after-discovered  property,  859. 
issuance  of,   proceedings  for,   300-314. 
jurisdiction  to  issue  as  depending  upon  domicile  of  testator 

and  situs  of  property,  223-226. 
lost  will,  issuance  of  letters  on,  295. 
recording,  349. 

renunciation  of  right  to  by  executor,  232-334. 
form  of  petition  for  letters  testamentary,  1096. 
form  of  letters  testamentary,  with  oath  of  executor,  1096. 
statutory  form  of  letters  testamentary  in  California,  1097. 
statutory  form  of  letters  in  Nevada,  1098. 
statutory  form  of  letters  in  Oregon,   1098. 
statutory  form  of  letters  in  North  Dakota,  1099. 
statutory  form  of  letters  in  Oklahoma  and  South  Dakota, 

1100. 
statutory  form  of  letters  in  Utah,  1100. 
statutory  form  of  letters  in  Washington,  1101, 
statxitory  form  of  letters  in  Wyoming,   1101. 
objections  to  issuing  letters  to  executor,  1102. 

Liens. 

duty  of  administrator  to  pay,  44L 
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Life  Estate. 

forms  on  establishing  termination  of  life  estate,  1392. 

termination  of,  proceedings  to  adjudicate,  914. 

whether  legatee  must  give  security  on  taking  possession,  107. 

Limitation  of  Actions. 

by  administrator  to  recover  property  (note),  432,  433. 

claims  against  estate  barred  by  limitations,  561-563. 

death  as  affecting  (note),  560. 

letters  of  administration,  time  limited  for  issuance,  329. 

on  rejected  claims,  549. 

suspension  by  presentation  of  claims,  560-562. 

time  to  apply  for  sale  of  land  of  decedent,  619. 

to  vacate  sale  of  decedent's  land,  670-672. 

to  contest  will,  281« 

Lost  or  Destroyed  Wills. 

probate  of,  292-299. 
presumption  of  revocation,  49. 


Maintenance. 

legacy  for,  time  from  which  beans  interest,  110. 

Mark. 

signing  will  by,  85. 

Marriage. 

conditions  in  restraint  of,  95. 

revocation  of  will  by  marriage,  50-52. 

of  guardian  or  ward  as  terminating  guardianship,  1042. 

Marriage  of  Woman. 

as  disqualifying  her  as  administratrix,  327. 
whether  disqualified  as  executrix,  305. 
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IKarried  Women. 


as  administratrix,  327. 
as  executrix,  304,  305. 
capacity  to  make  or  revoke  will,  22. 

nines — Summary  Sales  of  Mining  Interests. 

mining  property  subject  to  sale,  613. 

petition  for  sale,  614. 

order  to  show  cause,  615. 

order  of  sale,  615. 

manner  of  making  sale,  616. 

forms  of  procedure  on  sale  of  mining  interests,  1234-1239. 

Minors. 

as  administrators,  326. 

attorney  for  minor  heirs,  907. 

death  of  minor  heir  pending  administration^  843. 

executor,  naming  minor  as,  306,  307. 

Moneys. 

investment  by  administrator,  702. 

Monuments. 

allowance  for  expense  of  (note),  532. 

Mortgage  of  Estates  of  Decedents  or  Wards. 

duty  of  administrator  to  pay,  441. 

foreclosure  without  presenting  claims,  556-560. 

of  homesteads,  493. 

on  homestead  must  be  presented  to  administrator  before  for^ 

closure,  510-515. 
of  real  estate  of  decedent,  proceedings  to  obtain,  685-700. 
parties  in  action  to  fori^close,  709. 
payment  by  administrator  from  own  funds,  748. 
preference  in  pa3dng  as  claims  against  estate,  800. 
when  may  be  authorized,  685. 
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authority  to  order  mortgage,  685. 

proceedings  to  obt^iin  mortgage,  689. 

proceedings  to  obtain  lease,  695. 

form  of  petition  for  order  to  mortgage,  1282. 

form  of  order  to  show  cause  against  mortgage,  1289L 

form  of  order  authorizing  mortgage,  1290. 

form  of  mortgage  by  administrator,  129L 

Mnmcipal  Oorporatioiui. 

right  to  take  under  will,  20. 

Murderer. 

right  to  inherit,  177. 

whether  may  take  under  victim's  will,  2QL 

Mutilated  WilL 

probate  of,  294. 

Mutual  Wills. 

validity  and  effect,  9« 

NewTriaL 

confirmation  of  sale  of  decedent's  land,  660. 
contest  for  letters  testamentary,  311. 
family  allowance,  order  for  (note),  459. 
general  provisions  concerning,  899-904. 
homestead,  proceedings  to  set  apart,  477. 
in  will  contests,  282. 
sale  of  land  of  decedent,  637. 
when  may  be  had,  900. 

Newspapers. 

manner  of  publications  in,  893. 

Nomination. 

of  administrator  by  person  entitled  to  letters^  840. 
of  guardian  by  infant,  945-948. 


INDEX.  16SS 

[B«f«r«iioM  ta%  to  PAfM>I 

Nonintervention  Wills. 

execution  and  effect  of,  248-250. 

I  Nonresidents. 

conclusiveness  of  probate  against,  281. 
jurisdiction  to  administer  estate,  225,  226. 
right  to  letters  of  administration,  324. 
whether  may  act  as  executor,  309. 

Notice. 

manner  of  publication,  893. 

of  application  for  family  allowance,  484. 

of  application  for  homestead,  477. 

of  appointment  of  special  administrator,  373. 

of  death  of  stranger  to  public  administrator,  925. 

of  hearing  of  petition  for  letters  of  administration,  333. 

of  partition  of  estate  of  decedent,  862,  872. 

of  petition  to  appoint  guardian,  944,  967. 

of  petition  for  probate  of  will  and  service  thereof,  238-243. 

of  petition  for  partial  distribution,  819. 

of  petition  for  final  distribution,  855. 

of  probate  of  foreign  will,  287. 

of  removal  of  executor,  400-403. 

of  revocation  of  letters  in  favor  of  person  having  prior  right, 

382. 
of  sale  of  personal  estate,  607. 
of  sale  of  real  estate  of  decedent,  645-648. 
of  settlement  of  accounts,  783-787. 
of  settlement  of  executor's  accounts,  784,  797. 
proof  of  service,  243. 
records  impart,  914. 
to  creditors,  519-540. 

to  heirs,  statute  authorizing  publication,  238-240. 
to  interested  parties  on  contest  of  will  after  probate,  274. 

^    ProbaU  Law — 108 
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HoUoe  to  Grediton. 

not  necessary  in  estates  of  limited  Tahie,  502. 

whether  necessary  in  nonintervention  wills,  252L 

decree  of  dne  publication,  525. 

effect  of  failure  to  publish,  522,  523. 

effect  of  removal  or  resignation  of  administrator,  S2L 

failure  to  publish,  relief  of  creditors^  811. 

new  or  additional,  52L 

proof  of,  525. 

publication  of,  519-522. 

relief  of  creditors  when  notiee  not  published,  811. 

removal  of  administrator  for  failure  to  giv^  523L 

time  fixed  for  preaenting  daims,  523. 

time  limited  for  presenting  claims^  526. 

unnecessary  where  estate  valued  at  less  tlmi  fifieen  huaJied 

dollars,  522. 
valuation  of  estate  for  purpons  of,  S2i-526L 
who  may  sign,  522. 


manner  of  execution,  7,  8. 
probate  of,  296-29& 
whea  and  by  whom  may  bi 


_  ^^ ^  _  made, 

nuncui>ative  will,  1061. 


failure  to  take  aa  rdinquiahment  of  ^pointment 

of  administrator,  344b 

of  appraisers,  417. 

of  executor,  3i4. 

of  special  administrator,  374. 

of  public  administrator.  92L 

public  administratoi;  when  magr  adminwtgy  9IL 

to  inventoiy,  427. 
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Olograph. 

form  of  olograph,  1053. 
execution  and  validity,  5« 
probate  of,  246. 
revoking  attested  will,  47. 

Orders. 

entry  of,  89L 

form  and  contents  ot,  89L 

Owelty. 

of  partition,  870. 

Parties. 

eoexeentor,  whether  must  be  made  in  actions,  716. 
in  actions  by  and  against  administrators,  708-714. 
in  actions  by  and  against  guardians,  986. 

PartitioiL 

action  by  or  against  administrator,  699,  700. 
of  homestead,  494. 
of  ward's  estate,  995. 

Partition  in  Connection  with  Distribution  of  Decedent's  Estate^ 

advancements  to  heirs,  875. 
commissioners,  appointment,  860-865. 
conclusiveness  of  decree,  868. 
confirmation  of  commissioners'  rei)ort,  873. 
commissioners,  necessity  for  having,  874. 
grantees  of  heirs,  867. 
jurisdiction  of  court,  856,  860,  868. 
notice  to  parties,  862. 

persons  who  may  have  rights  determined,  867-869. 
recording  of  decree,  873. 
title  to  property,  disputes  as  to,  868L 
.  time  for  filing  petition,  863. 
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who  bound  by  decree,  868. 

who  may  petition,  862. 

property  subject  to  partition,  860. 

filing  of  petition,  notice  to  parties,  862. 

estate  lying  in  different  oounties,  865. 

estate  in  hands  of  grantees  of  heirs,  866. 

allotment  of  shares  by  metes  and  bounds,  869. 

assignment  of  indivisible  estate  to  one  heir,  869. 

owelty — ^payments  for  equality  of  partition,  870. 

sale  and  division  of  proceeds,  871. 

notice  of  partition,  872. 

authority  of  commissioners,  873. 

report  of  commissioners — confirmation  and  registration,  873. 

necessity  for  having  commissioners,  874. 

questions  concerning  advancements,  875. 

form  of  petition  for  partition,  1381. 

form  of  order  directing  notice  of  hearing  of  petition,  1382. 

form  of  order  appointing  commissioners,  1382. 

form  of  notice  to  appear  before  commissioners,  1383. 

form  of  report  of  conunissioners,  1383. 

form  of  order  confirming  report  of  commissioners,  1385. 

form  of  order  confirming  report  and  directing  sale,  1388. 

Partners. 

accounting  by  surviving  partner,  437. 
cannot  act  as  administrator  of  deceased  partner,  327. 
forms  on  accounting  by  surviving  partner,  1308. 
gifts  to,  whether  valid,  64. 

Partnership. 

appraisement  of  interest,  418. 

sale  of  partnership  property  to  pay  debts  of  deoedenti  606* 

settlement  of  interests  on  death  of  partner,  723. 

Patent  to  Land. 

issued  to  administrator  (note),  482. 
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Perishable  Property. 

sale  of,  605-607, 

Perpetuities. 

wills  offending  rule  against,  16. 


Per  Stirpes  and  Per  Capita. 

rule  concerning,  90. 

Phjrsician. 

testamentary  gift  to,  64w 

when  may  testify  of  mental  capacity  of  testator,  29,  30. 

Pledges. 

necessity  of  presenting  claim  to  administrator  before  fore- 
closure, 559. 
presentation  of  claim  secured  by,  533. 

Polygamous  Marriage. 

whether  issue  of  legitimate,  ITL 

Possession  of  Estate. 

relative  rights  of  heirs  and  administrator,  430-440,  699» 

Posthumous  Child. 

inheritance  by,  16L 

Power. 

passing  of  property  embraced  in,  8L 

Practice. 

general  rules  of,  898. 

Precatory  Words. 

interpretation  of,  76. 
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Preseryation  of  Estate. 

of  decedent,  duty  of  executor  as  to,  440-445. 

Presmnptions. 

intestacy,  78,  92. 

undue  influence  in  execution  of  will,  61. 

as  to  insanity  of  testator,  26. 

as  to  testamentary  capacity,  26. 

disposition  of  entire  estate  when  will  is  made,  92. 

in  favor  of  validity  of  appointment  of  special  administrator, 

372. 
judgments  and  proceedings  of  probate  courts.  221,  222. 
legacy  being  general  or  specific,  101. 
omission  of  child  from  will  intentional,  87. 
per  stirpes  or  per  capita,  90. 

that  notice  of  hearing  of  petition  for  letters  was  given,  334. 
that  will  in  due  form  was  duly  executed,  265. 
that  order  continuing  probate  hearing  was  made,  244. 
testamentary  gift  is  in  lieu  of  dower  or  community  interest, 

114,  115. 
undue  influence  from  confidential  relations,  63. 

Pretermitted  Child. 

evidence  to  show  intention  to  pretermit  child,  87. 
right  to  inherit,  82-87. 

Principal  and  SureQr.    See  Bonds. 

Probate  Courts.    See  Courts. 

Probate  of  WilL    See  Wills,  Probate  of. 

deed  by  heirs  when  will  not  probated,  106. 

Probate  Proceedings. 

are  in  rem,  238. 

are  sUtutory,  222,  223. 
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Profits. 

administrator  must  account  for  to  estate,  440-442. 

Public  Administrators. 

estates  subject  to  public  administratorship,  918. 

letters  of  administration,  919. 

bond  and  oath  of  office,  921. 

inventory  of  estate,  922. 

general  rules  governing  administration,  923. 

actions  for  recovery  of  assets  and  property,  923. 

citation  to  person  charged  with  conversion,  924. 

punishment  for  disobeying  citation,  924. 

giving  notice  of  waste  of  estate,  925. 

giving  notice  of  death  of  stranger,  925. 

order  to  account  for  property,  926. 

semi-annual  return  of  condition  of  estate,  926. 

deposit  of  funds  with  county  treasurer — investment — escheat, 
927. 

interests  of  administrator  adverse  to  estate,  928. 

settlement  with  county  clerk,  929. 

liability  for  misfeasance  in  office,  930. 

administration  of  oaths,  931. 

pa3nnent  of  fees,  931. 

compensation  and  allowances,  932.  ^ 

delivery  of  estate  to  regularly  appointed  administrator,  933. 

expiration  of  term  of  office,  933. 

accounting  for  property,  926-928. 

bond,  whether  must  give,  346. 

cannot  petition  for  revocation  of  letters  of  public  admin- 
istrator of  another  county  (note),  381. 

death  of  stranger,  notice  of,  925. 

dealing  with  estate  in  his  own  interest,  928. 

escheat  of  property,  927. 

investment  of  funds,  927. 

oath  of  office,  92L 

right  to  contest  application  for  letters  of  administration,  334^ 
335. 

report  of  condition  of  estates,  926. 
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when  may  be  appointed,  369. 

when  entitled  to  administer  estate^  320. 

will  contest,  right  to  file,  254. 

waste,  notice  of,  925. 

when  entitled  to  letters,  315-32L 

Publications. 

manner  of  making,  893. 

Publication  of  Notice.    See  Notice. 

to  heirs,  statute  authorizing  is  valid,  238-240. 

Public  Lands. 

interests  in,  whether  may  be  disposed  of  by  will,  15« 
public  lands,  descent  of  interests  in,  125. 
succession  to  entryman's  interest,  125. 

Quarantine. 

widow's,  458. 

Quieting  Title. 

administrator  may  sue  for,  433. 
»  heirs  may  sue  for,  436. 

Seoeivers. 

in  escheat  proceedings,  194. 

Becording. 

of  guardian's  bond  and  letters,  957« 

of  letters  of  administration,  349, 

of  letters  testamentary,  349. 

of  decree  of  partition,  873. 

of  homestead  orders,  517. 

of  order  confirming  sale  of  decedent's  land,  660. 

of  probate  of  lost  will,  294. 
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of  proolrs  of  will  when  admitted  to  probate,  263. 

of  will  and  its  proofs,  267. 

of  order  setting  apart  homestead,  478. 

Becords. 

notice,  records  impart,  914. 

Beferences. 

of  doubtful  claims  against  decedent^  576-57& 

Baleases. 

by  guardian,  981. 

of  expectancy,  184. 

of  guardian  by  ward,  1044. 

Bents  of  Estate. 

collection  and  liability,  439. 

Banunciation. 

by  executor  of  right  to  letters,  232-234. 

of  right  to  administer  intestate  estate,  S39. 

Bepair  of  Buildings. 

duty  of  administrator,  440. 

Beplevin. 

administrator  may  maintain,  439. 

Bepresentation. 

inheritance  by  right  of,  161. 

Bepublication. 

of  revoked  will,  56- 
by  codicil,  37. 
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Besidnary  Clauses  in  Will. 

effect  and  interpretation,  92-94. 
construction  of,  92-94. 

BevivaL 

of  revoked  will,  55. 

Sales  of  Mines  and  Interests  Therein. 

proceedings  for  obtaining  sale,  613-620. 
form  of  petition  for  order  to  sell,  1234. 
form  of  order  to  show  cause  against  sale,  1238. 
form  of  order  of  sale,  1239. 

Sales  of  Personal  Property  of  Decedent 

perishable  and  depreciating  property,  605. 

partnership  interests,  choses,  and  pledged  property,  606. 

application  for  sale  and  notice  thereof,  607. 

order  of  sale — ^preference  as  between  different  articles,  608. 

manner,  place  and  notice  of  sale,  609. 

sale  of  personalty  in  preference  to  real  estate,  61L 

necessity  of  order  of  court  for  sale,  585. 

necessity  of  return  and  confirmation,  589. 

petition  for  sale  and  objections  thereto,  589. 

proceedings  for  sale  of  entire  estate,  590. 

persons  applying  for  or  making  sale,  591. 

disqualification  of  executor  to  purchase,  592. 

general  validity  and  effect  of  sale,  593. 

return  of  account  of  sale,  595. 

law  governing  sale  in  case  of  change  in  statute,  595. 

sale  under  authority  of  will,  596. 

confirmation  of  sale  under  authority  of  will,  598. 

will,  sale  under  authority  of,  596. 

what  law  governs,  595. 

account  of  sale,  595. 

conclusiveness  of  order  to  sell,  594. 

proceedings  are  in  rem,  594. 

validity  of  sale,  593-595. 
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who  may  apply  for  or  make  sale,  591. 

confirmation,  necessity  of,  589. 

objections  to  sale,  589-592. 

entire  estate,  when  will  be  sold,  590. 

property  chargeable  with  debts  and  subject  to  sale,  584. 

provision  in  will  for  payment  of  debts,  600. 

insufficiency  of  testamentary  provision,  601. 

liability  of  devises  and  legacies  for  debts,  602. 

contribution  among  legatees  and  devisees^  603. 

choses  in  action,  606. 

for  best  interests  of  estate,  607. 

nonresident  decedent,  853. 

notice  of  sale,  607. 

pledged  properly,  606. 

preference  between  different  articles,  608. 

place  of  sale,  •609. 

preference  to  real  estate,  611. 

to  pay  debts,  607,  608. 

unclaimed  share  of  distributee,  sale  of,  880-882. 

what  property  may  be  sold,  584-590. 

form  of  petition  for  sale  of  perishable  property,  1218. 

form  of  order  to  sell  perishable  property,  1219. 

form  of  petition  for  order  to  sell  personalty,  1220. 

form  of  order  to  show  cause,  1225. 

form  of  opposition  to  sale,  1225. 

form  of  order  of  sale,  1227. 

form  of  order  to  sell  personalty  on  petition  to  sell  land,  1228. 

form  of  notice  of  sale,  1229. 

form  of  return  of  sale  with  petition  for  confirmation,  1229. 

form  of  order  confirming  sale,  1232. 

Ial68  of  Baal  Estate  of  Decedent 

interest  in  land  under  contract  of  purchase,  sale  of,  674-68QL 

entailed  and  other  estates  in  Wyoming,  sale  of,  682. 

purchase  by  holder  of  lien,  68L 

erounds  for  sale,  617-619. 

•ime  limited  for  making  application,  619. 

form  and  contents  of  petition,  621-630. 
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issuance  of  order  to  show  cause  against  sale,  630. 

service  of  order  to  show  cause,  631. 

hearing  of  petition  and  opposition  thereto,  636. 

proof  and  contest  of  claims,  637. 

attendance  and  examination  of  witnesses,  638. 

propriety  of  sale  of  whole  or  part  of  estate,  638. 

making  of  order  of  sale,  640. 

form  and  contents  of  order  of  sale,  641-645. 

notice  of  public  sale,  645. 

time  and  place  of  public  sale,  647. 

private  sale — ^notice  and  bids,  648. 

offer  of  ninety  per  cent  of  appraised  value,  650. 

sale  on  credit — security,  651. 

return  of  sale  and  hearing  thereon,  652. 

vacation  of  sale  for  inadequacy  of  price  or  advance  bids,  653. 

persons  entitled  to  object  to  confirmation,  659. 

confirmation  of  sale — ^recording  of  order,  660. 

execution  of  deed — rights  and  liabilities  of  purchaser,  662L 

proof  of  notice  of  sale  before  confirmation,  666. 

postponement  of  sale,  667. 

notice  of  postponement,  667. 

failure  of  executor  to  apply  for  or  make  sale,  668. 

liability  of  executor  for  misconduct,  670. 

liability  of  executor  for  fraud,  670. 

limitation  of  actions  for  vacating  sale,  671. 

limitations  against  persons  under  disability,  672. 

property  chargeable  with  debts  and  subject  to  sale,  584. 

necessity  of  order  of  court  for  sale,  585. 

necessity  of  return  and  confirmation,  589. 

petition  for  sale  and  objections  thereto,  589. 

proceedings  for  sale  of  entire  estate,  590. 

persons  applying  for  or  making  sale,  591. 

disqualification  of  executor  to  purchase,  592. 

general  validity  and  effect  of  sale,  593. 

return  of  account  of  sale,  595. 

law  governing  sale  in  case  of  change  in  statute,  595. 

sale  under  authority  of  will,  596. 

provision  in  will  for  payment  of  debts,  600. 

insufficiency  of  testamentary  provision,  60L 
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liability  of  devises  and  legacies  for  debts,  602. 
contribution  among  legatees  and  devisees,  603* 
additional  bond  of  administrator,  550. 
account  of  sale,  595. 
appeal  from  order  of  sale,  636. 
advance  bids,  vacation  of  sale,  653-659. 
appeal  from  order  refusing  confirmation,  660. 
cannot  be  had  in  summary  administration  of  estate  of  lim- 
ited value,  502. 
caveat  emptor,  665. 
confirmation,  necessity  for,  589. 
conclusiveness  of  order  to  sell,  594. 
confirmation  of  sale  under  authority  of  will,  598* 
creditors,  when  may  apply  for  sale,  619. 
curative  statute,  622. 
credit,  sale  on,  651. 
claims,  presentation  and  contest,  637. 
confirmation,  objections  to,  659. 
confirmation,  recording  order  of,  660. 
confirmation,  effect  of,  661. 
creditor  applying  for  sale,  668-670. 

contract  of  purchase,  sale  of  decedent's  interest  in,  674-677. 
damages  against  executor  for  fraud,  670. 
deed,  execution  of,  662. 
deed,  compelling  executor  to  execute,  669. 
description  of  land  in  notice  and  order  to  show  cause,  913. 
description  of  land  in  order  to  show  cause,  620. 
description  of  land  in  petition,  627. 
description  of  land  in  order  of  sale,  643. 
encumbered  land,  sale  of,  677. 

enforcement  of  decedent's  contract  to  oonv^,  732-745. 
entire  estate,  when  will  be  sold,  590. 
fraud  of  executor,  670. 
laches  in  appl3dng  for  sale,  619. 
legacies,  sale  to  pay,  683. 
mines,  summary  sale  of,  613-616. 
misconduct  of  executor,  670. 
mortgaged  land,  sale  of,  677. 
nonresident  decedent,  853. 
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notice  of  sale,  description  of  land,  913. 

notice,  dispensing  with,  635. 

notice  of  sale,  proof  of  before  confirmation,  666* 

notice  of  private  sale,  648. 

new  trial,  637. 

new  trial,  confirmation,  666. 

order  to  show  cause,  description  of  land  in,  913. 

objections  to  sale,  589-592. 

order  to  show  canse,  issuance,  630. 

order  to  show  cause,  what  must  contain,  630. 

order  to  show  cause,  service,  631. 

order  to  show  cause,  publication,  631-634. 

opposition  to  sale,  636. 

order  of  sale,  making,  640. 

order  of  sale,  form  and  contents,  641. 

pretermitted  child's  interest,  whether  devested  hj  sale,  86L 

proceedings  are  in  rem,  594. 

petition,  what  must  allege,  621-630. 

petition,  defects  in  as  vitiating  sale,  621-623. 

part  of  estate,  sale  of  rather  than  of  whole,  638-640, 

place  of  sale,  647. 

publication  of  notice  of  sale,  645-650. 

purchasers,  rights  and  liabilities,  662-665. 

recording  order  of  confirmation,  660. 

resale  when  purchaser  refuses  to  comply  with  bid,  664. 

terms  of  sale,  641-651. 

title,  what  passes  by  sale,  662. 

title,  purchaser's  duty  to  examine,  665,  666. 

unclaimed  land  of  distributee,  sale  of,  882. 

under  power  in  will  by  administrator  with  will  annexed,  812. 

validity  of  sale,  593-595. 

vacation  of  sale,  limitation  of  actions,  670-673. 

what  property  may  be  sold,  584-590.    . 

who  may  apply  for  or  make  sale,  591. 

what  law  governs,  595. 

will,  sale  under  authority  of,  596. 

when  may  be  ordered,  617. 

witnesses,  attendance  and  examination,  638. 
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whole  or  part  of  estate,  propriety  of  selling,  638-640. 

who  may  apply  for  sale,  669. 

form  of  petition  for  order  of  sale,  1242. 

form  of  order  to  show  cause  against  sale,  1252. 

form  of  objections  to  granting  order  of  sale,  1253. 

form  of  order  of  sale,  1254. 

form  of  notice  of  public  sale,  1256. 

form  of  notice  of  private  sale,  1257. 

form  of  return  of  proceedings  with  petition  for  confirmation, 

1258. 
form  of  order  fixing  time  for  hearing  of  return,  1264. 
form  of  notice  of  hearing  of  return,  1265. 
form  of  objections  to  confirmation  of  sale,  1267. 
form  of  order  confirming  sale,  1268. 

form  of  order  confirming  sale  made  to  advance  bidder,  1270. 
form  of  order  confirming  sale  to  bidder  in  open  court,  127L 
form  of  order  confirming  sale  made  under  will,  1272. 
form  of  deed  of  administrator,  1274. 
form  of  order  vacating  sale  for  inadequacy  of  price,  1276. 
form  of  notice  of  motion  to  vacate  sale  for  noncompliance 

with  bid,  1277. 
form  of  order  for  resale  on  failure  of  purchaser  to  comply 

with  bid,  1277. 
form  of  additional  bond  of  administrator,  1279. 
form  of  bond  given  on  sale  of  contract  to  purchase  land,  1280. 

Schools. 

right  to  take  under  will,  20, 

Separate  Property. 

inheritance  of,  151. 

inventory  must  show,  419. 

succession  to  homestead  selected  from,  506-510. 


Special  Administrators. 

appeal  from  appointment,  374. 
actions  by  and  against,  374. 
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actions  pending  when  office  terminates,  378. 

accounts  of,  377. 

appraisers,  expense  of  appointing  not  allowed  in  account,  416. 

chambers,  appointment  at,  373. 

compensation  of,  761. 

general  administrator  cannot  be  appointed  in  fhe  proceedingB^ 

370. 
is  like  a  receiver,  375. 
jurisdiction  of  court,  370. 

may  be  appointed  pending  removal  of  administrator,  382. 
notice  of  appointment,  373. 
oath  of  office,  374. 

presumption  in  favor  of  validity  of  appointment,  872. 
successor,  delivery  of  estate  to,  377, 
when  should  be  appointed,  369. 
occasions  for  appointment,  369. 
time  and  manner  of  appointment,  373. 
preference  to  persons  entitled  to  letters,  373. 
bond  and  oath  of  appointee,  374. 
powers  and  duties  of  office,  374. 
rendition  of  account,  377. 
termination  of  office,  377. 
form  of  petition  for  special  letters,   1147. 
form  of  order  appointing  special  administrator,  1148L 
form  of  special  letters  of  administration,  1149. 
form  of  oath  of  special  administrator,  1150. 
form  of  bond  of  special  administrator,  1150. 

Specifio  Performance. 

of  contract  to  make  will,  11. 

of  decedent's  contracts,  731-745. 

Statute  of  Frauds. 

administrator's  contracts,  745, 
contract  to  make  will,  11. 
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Substitntionaiy  Legacy. 
what  is,  101. 

Succession  to  Estate  of  Intestate,  in  General 

definition  of  succession,  119. 

conflict  between  laws  of  different  places,  123. 

conflict  of  laws  in  case  of  change  in  statutes,  123,  508. 

general  rules  of  succession,  128-148. 

source  of  title  of  intestate,  126. 

computation  of  degrees  of  kindred,  148. 

passing  of  property  to  heirs  subject  to  administration,  120. 

nature  of  right  to  inherit  and  its  regulation  by  statute,  122. 

representation,  inheritance  by  right  of,  161. 

statutory  regulation  of  right  of  inheritance,  122. 

advancements  as  part  of  distribution,  178-184. 

administration,  title  of  heirs  is  subject  to  right  to,  120,  699. 

expectancy,  release  of  by  heir,  184. 

heiiB  take  title  immediately  on  death  of  ancestor,  120,  121. 

title  of  heirs  does  not  come  from  decree  of  distribution  (note), 

120. 
possession,  relative  rights  of  heirs  and  administrator  to,  12L 

699-715. 
liability  of  heir  for  obligations  of  decedent,  183. 
release  by  heirs  of  expectancy,  184. 
release  by  husband  or  wife  of  right  of  inheritance,  185. 

Succession,  Persons  Entitled  to  Inherit. 

persons  entitled  to  succeed  and  the  order  of  succession,  128. 

adopted  child,  136,  162. 

aliens,  right  to  inherit,  171. 

aliens,  failure  to  claim  possession,  174. 

aliens,  escheat  of  unclaimed  property,  173-176. 

aliens,  treaties  affecting  rights,  174. 

children  born  after  parent  makes  will,  82. 

felons,  right  to  inherit,  122,  177. 

grantee  of  heirs  (note),  121. 

half-blood  relatives,  134,  142,  150. 

ProbaU  Law — 104 
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illegitimate  children,  inheritance  by,  164  130,  138. 

illegitimate  children,  inheritance  from,  169. 

successors  to  illegitimates,  169. 

issue  of  void  marriage,  170. 

issue  of  polygamous  marriage,  17L 

murderer  of  ancestor,  177. 

persons  civilly  dead,  life  convicts,  177. 

posthumous  children,  161. 

pretermitted  children,  82-89. 

plural  wives,  171. 

relatives  of  the  half-blood,  149. 

Succession,  Property  Passing  by. 

property  subject  to  succession,  124. 

personalty,  whether  vests  in  heir  or  executor,  122. 

life  insurance  money,  126. 

public  lands,  interests  in,  125. 

tide  lands,  126. 

water  rights,  126. 

community  property,  152-156. 

community,  whether  wife  takes  as  heir  of  husband,  157. 

community,  whether  husband  takcB  as  heir  of  wife,  153. 

curtesy,  159. 

homestead,  descent  of  159,  505-508. 

homestead,  what  law  governs  descent  of,  508. 

distribution  of  common  property  on  death  of  wife,  152. 

distribution  of  common  property  on  death  of  husband,  156L 

dower  and  curtesy,  159. 

separate  property,  inheritance  of,  15L 

Suicide. 

as  showing  want  of  testamentary  capacity,  27. 

Superior  Courts.   See  CourtaL 

Sure^hip.    See  Bondsi 
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Taxation  of  Inheritaxices.    See  Appendix  to  Vol.  Two. 

Taxes. 

assessment  against  administrator,  709. 
duty  of  administrator  to  pay,  441. 
payment  before  distribution,  856. 
payment  of  an  estate  (note),  582. 

Technical  Words. 

necessity  of  in  will,  58. 

Tenants  in  Common. 

donees  in  will  take  as,  9L 

Title. 

jurisdiction  to  determine  on  partition  of  estate,  868. 
jurisdiction  to  adjudicate  in  setting  aside  homestead,  467. 
not  affected  by  order  setting  apart  homestead,  479. 
power  of  probate  court  to  pass  on  in  settling  accounts^  792. 

Title  to  Land. 

jurisdiction  of  probate  court  to  determine,  42QL 

Transfer  of  Cause. 

when  judge  disqualified,  405-409. 

Traveling  Expenses. 

allowance  to  administrator  for,  75L 

Treaties. 

affecting  aliens'  right  of  inheritanoe,  174 

Trespass. 

action  by  administrator  for,  714. 
action  against  administrator  for,  715. 
action  by,  who  may  maintain,  437. 
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tdminL^tntor's  liabilitj  for,  707. 

eaaae  of  action  for  belongs  to  hein  (note),  120L 


in  rr«?^i*».  9«^ 
rulea  of  pr&iiuec;  89S. 

See  Jnzy  TriiL 


for  ertatei  of  absenteea,  228.  229. 

Tkcstea  Appobtted  by  wm,  Jvriadktion  Over  After  Dliirilmlloa. 

vttlement  of  accounts  of  trustee,  885. 

allowance  for  services  and  expenses,  887* 

appeal  from  settlement  of  aeeount,  888. 

res:  Ration  of  trustee — ^filling  of  vaeancj,  888. 

disposition  of  share  of  absentee  or  incompetent^  889. 


aetion  against  administrator  to  declare,  710L 
executor's  relation  to  trust  property,  437* 
precatory  words,  77. 

ri^ht  of  administrator  in  respect  to,  438,  439. 
when  unlawful,  16l 


Uncertainty  in  Wills. 

as  affecting  their  validity,  59. 
evidence  to  remove,  74. 

Undertaking.    See  Bonds. 

Undue  Influence. 

as  affecting  validity  of  will,  60-63. 
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University. 

right  to  take  nnder  will,  20. 

Unlawful  Detainer. 

action  by  and  against  administrators,  708. 


Unnstnralness  of 

as  affecting  its  validity,  64. 


Vacation. 

powers  of  judge  during,  215. 

Vendor  and  Vendee. 

death  of  one,  enforcement  of  contract  of  sale,  731-744. 
insanity  of  vendor,  execution  of  deed  by  guardian,  978. 

Venue. 

of  probate  proceedings,  what  determines,  223-226. 

Vouchers. 

necessity  for  on  settlement  of  accounts,  779-782. 


Waste. 

liability  of  administrator  for,  705. 
notice  of  to  public  administrator,  925. 

Waters. 

inheritance  of  rights  in,  126. 

Wearing  AppareL 

right  of  widow  to  possession,  458. 
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Widow. 

right  to  possession  of  homei  458. 

Wills  in  General. 

estates  and  interests  that  may  be  disposed  of  hj  will,  14^  15. 

community  property,  gift  of,  158. 

conditional  will,  validity  and  effect,  10. 

contracts  to  make  will,  10-12. 

contract  not  to  make  will  (note),  11. 

discharge  or  bequest  of  debt  owing  to  testator,  426. 

deposit  with  county  judge  or  derk,  44. 

defined,  1. 

distinguished  from  other  instruments,  2,  3. 

deeds  and  other  instruments  distinguished  from  wills,  2-4. 

disposition  of  property  not  an  essential  feature,  1. 

duty  of  custodian  to  produce  on  death  of  testator,  230. 

executor,  instrument  naming  is  a  will,  60. 

election,  doctrine  of,  113-117. 

holographs,  defined,  5. 

holographs,  how  executed,  5-7. 

instrument  naming  executor  is  will,  60. 

incorporation  of  extrinsic  papers  in  will  by  reference,  59. 

informal  testamentary  writings,  3,  4. 

intention  of  maker  as  determining  whether  instrument  it 

testamentary,  4. 
joint  and  mutual  wills,  9. 
limitations  on  right  to  make,  13-20. 
may  consist  of  two  wills,  59. 
nonintervention  wills,  248-250. 

nuncupative  wills,  when  and  by  whom  may  be  executed,  7,  8. 
nature  of  right  to  make,  13. 

property  that  may  be  disposed  of  by  will,  14^  15. 
separate  papers,  will  consisting  of,  59. 
two  wills,  will  consisting  of,  59. 
technicality  in  form  or  language  not  essential,  2L 
who  may  make,  21-31. 
what  writings  are  testamentary,  2-43. 
who  may  be  made  donees,  19,  20. 
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Wills,  Testamentary  Capacity. 

persons  qualified  to  make  will,  2L 
married  women,  22. 
mental  capacity  in  general,  22. 
capacity  at  very  date  of  will,  23. 
sickness,  old  age,  bodily  weakness  and  suffering,  24. 
intoxication  and  inebriety,  25. 
insanity  and  evidence  thereof,  25-30. 
insane  delusions  and  peculiar  beliefs,  30. 
attorney's  testimony,  29. 

age  at  which  person  is  competent  to  make  will,  21. 
declarations  of  legatees  as  evidence,  28. 
declarations  of  testator  as  evidence,  28. 
evidence  of  mental  condition  prior  and  subsequent  to  execu- 
tion of  will,  23,  24. 
guardian,  appointment  of  as  evidence,  27. 
internal  evidence  of  will  as  indicating  sanity  of  testator,  28 
insane  delusions,  what  are  and  evidence  thereof,  30,  3L 
insanity,  what  evidence  is  admissible  to  prove,  26-30. 
insanity,  burden  of  proving,  26. 
insanity,  manner  of  proving,  25-30. 
minority  as  affecting  (statute),  21. 
opinions  of  nonexperts,  30. 
opinion  of  acquaintances,  29. 
opinions  of  expert  witnesses,  30. 
opinions  of  physicians,  28,  29. 
old  age  as  affecting,  24. 
physician's  testimony,  29. 
presumptions  and  burden  of  proof,  26. 
presumption  of  sanity,  26. 
suicide  as  evidence  of  insanity,  27. 
testimony  of  attorney  of  testator,  29. 
tests  for  determining,  22,  23. 
unnaturalness  of  will  as  evidence,  27« 

Wmi,  VaUdity  of. 

attorney,  gifts  to,  64. 
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erroneous  description  of  gifts  and  donees,  74. 

form  of  will,  58. 

fiduciary  relation,  gifts  to  persons  sustaining,  63. 

incorporation  of  extrinsic  papers  in  will,  59. 

physician,  gift  to,  64. 

retrospective  operation  of  statutes,  68, 

separate  papers,  will  made  on,  59. 

spiritual  adviser,  gift  to,  64. 

void  portions,  whether  vitiate  whole  will,  64,  65. 

undue  influence  presumed  from  confidential  relations,  63. 

law  governing  validity,  58. 

use  of  technical  words — form  of  instrument,  58« 

uncertainty  of  provisions,  59. 

appointment  of  executor,  60. 

fraud  and  undue  influence,  60-63. 

confldential  relations  of  parties,  63. 

injustice  or  unnaturalness  of  will,  64. 

partial  invalidity  of  will,  64,  65. 

Wills,  Limitations  on  Right  to  Kake. 

corporations,  associations,  and  other  institutions,  gifts  to, 

19,  20. 
charitable  gifts,  17,  18. 

estates  and  interests  that  may  be  disposed  of  by  will,  14, 15. 
murderer  of  testator,  whether  may  take  under  will,  20. 
perpetuities  and  forbidden  trusts,  16. 
property  which  may  be  disposed  of  by  will,  14,  15. 
restrictions  imposed  by  statute,  13. 
testamentary  right  is  subordinate  to  power  of  court  to  aol 

aside  property  for  family  of  decedent  (note),  459. 
trusts  and  perpetuities,  16. 
who  may  be  made  donees,  19,  20. 
witness  to  will  cannot  take  thereunder,  40. 

Wills,  Execution  of. 

modes  and  requisites,  in  general,  23. 
subscription  by  testator,  34. 
acknowledgment  and  publication,  36. 
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republication  by  codicil,  37. 

attestation  by  witnesses,  38. 

witness  subscribing  testator's  name,  39. 

necessity,  number,  and  competency  of  witnesses,  39. 

gifts  to  subscribing  witnesses,  40. 

conflict  of  laws,  42. 

deposit  of  will  with  county  judge,  44. 

attestation  clause,  form  of,  1049-1055. 

attestation  clause,  effect  of  absence  of,  265. 

acknowledgment  and  publication,  36. 

conditional  will,  10. 

competency  and  number  of  witnesses  to  will,  39. 

codicil  republishes  will,  37. 

form  of  subscription,  1049-1055. 

form  of  attestation,  1049-1055. 

form  of  attested  will,  1049. 

form  of  olograph,  1053. 

form  of  nuncupative,  1054. 

foreign  wills,  42. 

foreign  will  (statute),  285. 

holographs,  5-7. 

incorporation  of  extrinsic  papers  by  reference,  59. 

intention  of  legislature,  not  of  testator,  determines  whether 

will  is  properly  executed,  33. 
joint  and  mutual  wills,  9. 
nuncupative  will,  7,  8. 
olographic  wills,  5-7. 
publication  and  acknowledgment,  36. 
power  of  legislature  to  prescribe  manner  of,  33. 
retrospective  operation  of  statutes,  68, 
subscription  to  olograph,  7. 
separate  papers,  wills  drawn  on,  59. 
subscription,  place  of,  35,  36. 
subscription  at  **end"  of  will,  35. 
subscription  by  mark,  35. 
subscription  by  witness,  39. 
subscription  by  a  third  person,  34. 
statutory  provisions  must  be  complied  with,  38. 
technical  words  unnecessary,  58. 
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what  law  governs,  42. 

witness  cannot  take  under  will,  40. 

witness,  creditor  as,  40. 

witness,  number  and  competency,  39. 

witness  subscribiag  testator's  name,  39. 

witness  stating  residence,  39. 

witnesses,  manner  of  attestation,  38. 

WBb,  Revocation  and  BevivaL 

altering  will,  48. 

burden  of  proving  revocation,  49. 

canceling  signature,  49. 

canceling  name  of  executor,  49. 

canceling  appointment  by  drawing  line  fhrough  name,  49. 

codicil  revoking  will,  47. 

destruction  of  will  connected  with  making  new  one,  48. 

deed  or  conveyance,  54. 

evidence  of  revocation,  49. 

fraud  and  undue  influence  in  effecting  revocation,  46. 

implied  revocation,  45. 

lost  will,  presumption  that  it  has  been  revoked,  49. 

married  women  may  alter  or  revoke  will,  22,  46. 

manner  in  which  may  be  effected,  45. 

marriage,  revival  of  will  revoked  by,  56. 

mutual  will,  46. 

olograph  revoking  attested  will,  47. 

revocation  of  prior  will  must  be  express,  47. 

revival  of  will  of  woman  by  death  of  her  husband,  5L 

revival  of  revoked  will,  55. 

republication  of  revoked  will,  56. 

republication  of  will,  56. 

subsequent  will  revoking  former  will,  47. 

tearing  or  mutilating  wiU,  48-50. 

modes  prescribed  by  statute,  45. 

execution  of  subsequent  writing,  will  or  codicil,  40L 

destruction  or  cancellation  of  will,  48. 

marriage  of  man,  50. 

marriage  of  woman,  51. 

contract  to  convey  property,  53* 


INDEX.  1659 

[Bef«r«nces  an  to  P»ffat.] 

conveyance  of  or  alteration  in  estate,  54. 
mortgage  or  encumbrance  of  estate,  55. 
revocation  of  duplicate,  55. 
revocation  of  codicils,  55. 
revival  of  revoked  will,  43. 
law  governing  revocations,  57, 

Wills,  Interpretation  and  Construction. 

after-acquired  property  passes  by  will,  82. 

after-bom  child,  gift  to  class,  90. 

circumstances  under  which  will  was  made,  70,  7L 

codicil  and  will  to  be  construed  together,  72. 

codicil  must  prevail  over  will,  72. 

community  property,  whether  included  in  general  gift,  80. 

clear  gift  is  not  to  be  cut  down  by  doubtful  words,  79. 

class,  gifts  to  persons  constituting,  89. 

class,  gift  to,  after-bom  child,  90. 

declarations  as  showing  intention,  71,  72. 

description  of  gifts,  correction  of  errors,  74. 

description  of  legatees,  evidence  to  aid,  74. 

entire  will  must  be  considered  together,  70. 

evidence  to  identify  beneficiary  or  gift,  74. 

evidence  to  show  intention  to  pretermit  child,  87. 

gift  of  fee  is  not  cut  down  by  doubtful  words,  79, 

heirs,  relatives,  etc.,  75. 

homestead  included  in  general  gift,  80. 

intention  of  testator  must  prevail,  68. 

intention  of  testator,  how  ascertained,  69,  70. 

intention  ascertained  from  will  itself,  70. 

intention,  declaration  to  show,  71. 

intention,  parol  evidence  to  show,  71,  72. 

intestacy  to  be  avoided  in  construing  wills,  78. 

inheritance,  words  of  unnecessary,  81. 

lapse  of  legacy  by  death.  111. 

liberal  interpretation  to  give  effect  to  intention,  69. 

latter  portion  of  will  prevails  over  former,  73. 

lapsed  legacies  and  devises  falling  into  residuary  elanse,  98. 

on  hearing  of  petition  to  admit  to  probate,  245. 
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operative  construction,  words  are  to  be  given,  78. 

omission  to  provide  for  child,  intention  to  and  effect,  84-88. 

particular  words  that  have  been  interpreted,  75,  77. 

power,  passing  of  property  embraced  in,  81* 

per  stirpes  and  per  capita,  90. 

rejecting  words,  73. 

rule  in  Shelley's  Cas^e,  76. 

several  wills  must  be  construed  together,  72. 

supplying  words,  73. 

Shelley's  Case,  rule  in,  abolished,  76. 

technical  words,  75. 

tenants  in  common,  donees  take  as,  91. 

void  portions  must  be  considered  with  valid  ones  to  aseex^ 

tain  intention,  70. 
whole  will  should  be  made  operative,  78. 
what  law  governs,  67. 
words  to  be  taken  in  ordinary  sense,  77. 
words  that  have  been  interpreted,  75,  77. 
conflict  of  laws,  67. 

retrospective  operation  of  statutes,  68. 
statutory  rules  of  interpretation,  68. 
carrying  out  intention  of  testator,  68. 
ascertaining  intention,  69. 

construing  instruments  together — codicil  and  will,  72. 
harmonizing  various  parts  of  instrument,  73. 
explaining  one  part  by  reference  to  others,  73. 
transposing,  supplying,  or  rejecting  words,  73. 
correcting  errors  in  description,  74. 
interpreting  technical  words,  75. 
''heirs,"  '' relatives, '*  etc.,  words  of  donation  and  not  of  Iim» 

itation,  75. 
words  referring  to  death  of  survivorship,  76. 
precatory  words,  76. 
taking  words  in  ordinary  sense,  77. 
giving  words  operative  construction,  78. 
avoiding  intestacy,  78. 
modifying  or  cutting  down  clear  gift,  79. 
general  gift  of  all  testator's  property,  80. 
necessity  of  words  of  inheritance  to  pass  fee,  81. 
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passing  entire  estate  of  testator,  81. 

passing  property  embraced  in  power,  8L 

passing  after-acquired  property,  82. 

after-bom  children — ^right  to  inherit,  82. 

pretermitted  child — aright  to  inherit,  84. 

contribution    from    devisees    and   legatees    for   pretermitted 

child,  87. 
advancements  to  pretermitted  child,  88. 
gifts  to  a  class,  89. 
gift  to  class — after-bom  child,  90. 
taking  per  stirpes  or  per  capita,  90. 
taking  as  tenants  in  common,  91. 
vesting  of  legacies  and  devises,  91. 
devesting  of  legacy  or  devise,  92. 
residuary  clause,  92. 
conditional  devises  and  bequests,  94. 
conditions  precedent,  94. 
conditions  subsequent,  95. 
equitable  conversion,  95. 
suits  in  equity,  to  construe  wills,  97. 

Wills,  Probate  of. 

attestation  clause,  264-266. 

adjournment  of  hearing,  243,  244. 

common  form,  probate  in,  249,  283. 

certificate  of  proof  of  will,  267. 

conclusiveness  of  probate  after  one  year,  28L 

chambers,  powers  of  judge  at,  242. 

continuance  of  hearing,  244. 

construction  of  will,  on  hearing  of  petition^  245. 

execution  of  will,  proof  of,  264. 

filing  testimony  by  clerk,  268. 

foreign  will  may  be  probated  in  this  state,  226. 

lost  or  destroyed  wills,  290-299. 

loss  or  destruction  of  will,  does  not  bar  right  to  petition,  235. 

mutilated  wills,  proof  of,  294. 

nuncupative  wills,  296-298. 

notice  of  hearing  of  petition  for  probate,  238. 
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nonintervention  wills,  249. 

production  of  will  by  custodian,  230-232. 

petition  for  probate,  who  may,  234. 

petition  for  probate,  form  and  contents,  235. 

petition  for  probate,  defects  not  fatal,  236. 

publication  of  notice  to  heirs,  238-242. 

recording  will  and  proofs,  267. 

revocation  of  probate  within  one  year,  270-290. 

rejected  will  may  be   probated   with  subsequently  found 

codicil,  260. 
renunciation  of  right  to  letters,  retraction,  234. 
signature  of  witnesses,  proof  of,  264. 
situs  of  property  as  determining  jurisdiction  to  grant  lettem^ 

223-226. 
service  of  notice  of  probate  proceedings,  238-242. 
subscription  of  testator,  proof  of,  264. 
will  foimd  after  letters  have  been  issued,  384. 
will  found  after  administration  granted,  384.  . 
duty  of  custodian  to  produce  will,  230. 
compulsory  production  of  will,  231,  241. 
renunciation  or  acceptance  by  executor,  232. 
persons  entitled  to  petition  of  probate,  234. 
form  and  contents  of  petition,  236. 
setting  of  petition  for  hearing  and  notice  thereof,  238. 
notice  to  heirs  and  executor,  240. 
order  for  attendance  of  witnesses  and  production  of  ¥rill — 

judge  at  chambers,  242. 
hearing  of  proof  of  will  after  proof  of  service,  243. 
proof  of  uncontested  will,  171. 
proof  of  olographs,  246. 
probate  in  common  form — Oregon  and  Washington  practice^ 

247. 
necessity  of  probate — nonintervention  wills,  248. 
form  of  petition  by  executor  for  probate  of  will,  1055. 
form  of  petition  by  devisee  for  probate  of  will,  1057. 
form  of  petition  to  compel  production  of  will,  1057. 
form  of  order  requiring  production  of  will,  1057. 
form  of  commitment  on  failure  to  produce  will,  1058. 
form  of  renunciation  of  right  to  letters  by  executor,  1059. 
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form  of  forfeiture  of  right  by  failing  to  apply  for  letten, 

1059. 
form  of  notice  of  hearing  of  petition  or  probate,  1059. 
form  of  affidavit  of  publication  of  notice,  1060. 
form  of  affidavit  of  mailing  notice  to  heirs,  1061. 
form  of  affidavit  of  personal  service  on  heirs,  1061. 

Wills,  Probate  of  Lost  or  Destroyed  WilL 

general  statutory  provisions,  292. 

mutilated  wills,  294. 

proofs  necessary  to  establish  will,  292. 

recording  of  will  and  preservation  of  testimony,  294, 

issuance  of  letters,  295. 

injunction  against  executor  or  administrator,  295. 

form  of  petition  to  establish  destroyed  will,  1089. 

form  of  certificate  establishing  destroyed  will,  1090. 

form  of  order  admitting  will  to  probate,  109L 

Wins,  Probate  of  Foreign  Will. 

contest  of  foreign  will,  291. 

collateral  attack  (note),  290. 

notice  of  hearing,  287. 

time  for  hearing,  287. 

jurisdiction  of  court,  284. 

petition  for  letters,  time  and  notice  of  hearing,  287. 

persons  entitled  to  letters,  288. 

hearing  of  proofs  and  admission  to  probate,  198. 

conclusiveness  of  foreign  probate,  291. 

form  of  petition  for  letters,  1084. 

form  of  order  appointing  time  for  hearing,  1086. 

form  of  notice  of  hearing  of  petition,  1087. 

form  of  order  admitting  will  to  probate,  1087* 

Wills,  Probate  of  Nuncupatiye  WilL 
time  for  probate,  296. 
petition  and  notice,  296. 
notice  of  hearing,  29& 
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time  for  petition,  297. 
citation  to  interested  parties,  297. 
.  contest  of  will,  299. 
issuance  of  letters,  299. 
form  of  petition  for  probate  of  will,  1093. 

Will  Contest  Before  Probate. 

attorney  appointed  by  court,  253. 

adopted  child,  petition  by  to  contest  (note),  252. 

answer  to  opposition,  255-258. 

attestation  clause,  absence  of,  265. 

burden  of  proof,  261. 

certificate  of  proof  of  will,  267. 

demurrer  to  opposition,  255. 

dismissal  of  contest  as  barring  further  contest,  260. 

evidence  of  insanity,  and  burden  of  proo^  26-30. 

evidence,  sufficiency  of,  260. 

fraud,  will  procured  by,  60-63. 

foreign  will,  contest  of,  291. 

guardians  may  contest,  253. 

grounds  of  contest,  sufficiency  of  statement  of,  255. 

handwriting  of  testator  and  witnesses,  proof  of,  264. 

interest  of  person  which  will  support  contesty  253. 

jury  trial,  request  for,  256. 

nuncupative  will,  299. 

pleadings,  255. 

presumption  that  will  was  duly  executed,  265. 

rejected  will  may  be  probated  with  subsequently  found  eodi- 

cil,  260. 
recording  proofs,  263. 
reducing  proofs  to  writing,  263. 
subscribing  witnesses,  production  of,  264. 
subscribing  witnesses,  testimony  of,  265-268. 
time  within  which  contest  may  be  filed,  258-260. 
testimony  to  be  filed  by  clerk,  268. 
undue  influence,  burden  of  proof,  61,  62. 
undue  influence,  evidence  of,  60-63. 
undue  influence  as  affecting  validity  of  will,  60-63. 
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nudue  influence,  declarations  to  prove,  63. 

undue  influence,  circumstances  that  may  be  shown  to  prove, 
62,  63. 

who  may  contest,  252. 

persons  entitled  to  file  contest,  252. 

agreement  or  compromise  affecting  contest,  254. 

filing  of  grounds  of  contest  and  reply  thereto,  255. 

manner  of  procedure  and  burden  of  proof,  261. 

jury  trial,  262. 

yerdict  and  judgment — ^reducing  proofs  to  writing  and  record- 
ing papers,  263. 

proof  of  execution  of  will — ^subscribing  witnesses — ^handwrit- 
ing, 264. 

preservation  of  testimony  and  its  use  on  subsequent  contests, 
266. 

attaching  of  certificate  of  proof  to  will,  267. 

recording  of  will  and  proofs,  267. 

new  trial  and  appeal,  269. 

costs  of  contest,  269. 

form  of  opposition  to  probate  of  will,  1063. 

form  of  answer  to  opposition  to  will,  1068. 

form  of  opposition  to  probate  of  olograph,  1069. 

form  of  opposition  to  probate  of  nuncupative  will,  1070. 

form  of  demand  for  jury  trial,  1070. 

form  of  testimony  of  subscribing  witness,  1071. 

form  of  testimony  of  applicant  on  probate,  1072. 

form  of  certificate  of  probate  of  will,  1075. 

form  of  certificate  of  rejection  of  will,  1077. 

form  of  order  admitting  will  to  probate,  1078. 

form  of  order  admitting  will  without  bonds,  1080. 

Will  Contest  After  Probate. 

petition,  time  for  filing,  270,  278. 
citation  to  interested  parties,  274. 
petition,  form  and  contents,  270. 
alias  or  amended  citation,  275. 
proof  of  service,  276. 
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trial  of  issues  after  proof  of  service,  276. 

jury  trial,  277. 

judgment  of  revocation,  278. 

effect  of  revocation  on  powers  and  acts  of  executor,  279. 

costs  and  expenses,  279. 

conclusiveness  of  probate  after  one  year,  281. 

new  trial  and  appeal,  282. 

practice  peculiar  to  Wyoming,  282. 

practice  peculiar  to  Oregon,  283. 

arbitration  of  contest  (note),  254. 

amendments  to  petition,  time  for  filing,  272. 

appeal  from  revocation,  279. 

burden  of  proof,  276. 

common  form,  contest  of  probate  in,  283. 

distribution  not  postponed  till  expiration  of  time  for  con- 
test, 274. 

evidence  of  insanity  and  burden  of  proof,  26-30. 

effect  of  contest,  274. 

foreign  wills  (statute),  289. 

fraud,  will  procured  by,  60-63. 

foreign  will,  contest  of,  291. 

grounds  of  contest,  273. 

infant's  contest  after  one  year  cannot  avail  adults^  279. 

nuncupative  wiU,  299. 

notice  to  interested  parties,  274. 

persons  entitled  to  file  contest,  270. 

pleading  grounds  of  contest,  273. 

revocation  of  probate  must  be  in  toto,  278. 

revocation  of  probate,  pursuit  of  property  in  hands  of  dBs- 
tributee,  279. 

recovery  of  property  from  distributee,  when  contest  guccesi- 
ful,  279. 

time  limited  for  filing  contest,  270,  272. 

undue  influence,  burden  of  proof,  61,  62. 

undue  influence,  evidence  of,  60-63. 

undue  influence  as  affecting  validity  of  will,  60-63. 

undue  influence,  declarations  to  prove,  63. 
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undtie  influence,  circumstances  that  may  be  shown  to  proye, 

62,  63. 
form  of  petition  to  revoke  the  probate  of  a  will,  1081. 
form  of  citation  on  application  to  revoke  probate,  1083. 
form  of  order  revoking  probate,  1083. 

Wills,  Legacies  and  Devises. 

annuities,  when  due,   108. 

ademption  of  legacy,  110. 

contribution  to  pay  debts  of  testator,  604. 

definitions  of  different  kinds  of  legacies,  99,  100. 

debts  of  decedent,  order  of  resort  to  property  to  pay,  102. 

interest  on  fund,  accrual  of,  108. 

interest  on  legacy,  time  from  which  runs,  109. 

lapses  of  legacy  or  devise  on  death  of  donee,  111-113. 

liability  of  legatees  and  devisees  for  testator's  debts,  602-601. 

life  legacy,  security  by  legatee,  107. 

payment  of  legacies,  order  of  resort  to  property  for,  104. 

sale  of  land  to  pay  legacy,  683. 

substituted  legacy,  101. 

specific  legacy  not  favored,  101. 

specific,  general,  and  demonstrative  legacies  defined,  99. 

cumulative  or  substitutionary  legacies,  101. 

residuary  legacies,  101. 

annuities,  101. 

order  of  resort  to  estate  of  intestate  to  pay  debts,  102. 

order  of  resort  to  property  of  testator  to  pay  debts,  102. 

order  of  resort  to  property  for  pa3anent  of  legacies,  104. 

exemption  of  legacies  to  kindred  from  debts,  105. 

liability  of  beneficiaries  for  testator's  obligations,  105. 

conveyance  by  heir  when  will  not  probated,  106. 

title,  possession  and  sale  of  specific  gifts,  107. 

possession  of  life  legacy,  107. 

accrual  of  gift  of  income,  108. 

satisfaction  of  gift  in  contemplation  of  death,  108. 

time  when  legacies  and  annuities  are  due,  108. 

time  from  which  legacies  bear  interest,  109. 

intention  of  testator,  110. 
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lapsed  devises  and  legacies  fall  into  residuary  dause,  93. 

advancements  as  ademption  of  legacy,  110. 

abatement  of  legacies,  111. 

lapse  of  legacy  on  death  of  legatee,  111. 

election  of  beneficiary  under  the  will,  113.  . 

Witness. 

attestation  of  will,  38. 

attestation  of  will,  form  of,  1049-1055. 

cannot  take  under  will,  40. 

testimony  of  subscribing  witnesses  in  probate  of  will,  264-266w 

to  holograph,  7. 

Words  and  Phrases. 

absent  from  state  (note),  808. 

advancements,  180. 

ademption,  110. 

annuities,  101. 

aforesaid,  77. 

books  and  papers,  78. 

bequest,  75. 

between,  77. 

creditor  (note),  320. 

claim  (note),  798. 

claim,  531. 

common  property,  75. 

children,  77. 

cousins,  78. 

devastavit,  706. 

due  (note),  536. 

descendants  (note),  158. 

devise,  75. 

exceptions  (note),  790. 

filing  (note),  525. 

family,  77,  464. 

grandchildren,  78,  86. 

guardian,  936. 
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herein,  77. 

homestead,  464. 

heirs,  75,  120. 

issue,  51. 

incompetent,  977. 

improvidence,   324. 

integrity,  326. 

issue,  75. 

last  sickness  (note),  798. 

legacies  and  the  different  kinds,  99L 

may,  467. 

money,  78. 

nephews,  77. 

ornaments,  77. 

proceeds  (note),  SOL 

purchase,  119. 

pro  rata,  77. 

property,  77. 

relative  (note),  818. 

relatives,  75. 

residue,  77. 

revert,  75,  77. 

successively,  three  weeks,  648. 

succession,  119. 

want  of  understanding,  308. 
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